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ANTITRUST AND MONOPOLY PROBLEMS 


TUESDAY, MAY 10, 1955 


House or REPRESENTATIVES, 
AntIrrust SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:05 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler (chairman), Rodino, Rogers, Fine, 
Keating, and Scott. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; Thomas H. McGrail, assistant counsel; William W. 
Milligan, assistant counsel. 

The Cuatrman. This subcommittee will come to order. 

The Chair wishes to state that there has awakened within him emo- 
tions of recognition of the former subcommittee of the House on the 
study of the Growth of Monopoly Power, which functioned in the 
81st and 82d Congresses. Among the membership of that committee 
were three members of the present committee: Messrs. Rogers of Colo- 
rado, Keating of New York, and McCulloch of Ohio. The latter, 
unfortunately, is not in this country, but is en route, however, from 
Europe. And those three stalwarts are welcomed back again—stal- 
warts, I use the term advisedly because they are great exponents of 
the free, competitive enterprise system, and foes of monopoly. 

In addition to those three veterans, we have Messrs. Fine of New 
York, Rodino of New Jersey, and Scott of Pennsylvania. I am sure 
their views are not unlike those of the members that I have mentioned. 

Our Antitrust Subcommittee, which is the name of our present sub- 
committee, in opening the first hearings of a substantial character to 
be held by the House in the last 3 years on emerging antitrust and 
monopoly problems, plans to probe deeply into the operation and 
enforcement of the antitrust laws at this time. Many questions come 
to the fore. Have our antitrust laws been adequate? If adequate, 
have they been effectively used to track down violations and violators ? 
If they have not been adequate in what way can they be made ade- 
quate? We hope this inquiry will provide the answers. 

During the 65-year period since the Sherman Act was enacted in 
1890 there have been several notable investigations. The Industrial 
Commission in 1898, the Pujo Committee before World War I, the 
temporary National Economic Committee before World War IT, and 
in more recent years the Senate Judiciary and the Senate and House 
Small Business Committees in addition to our own Committee on 
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the Study of the Growth of Monopoly Power during the 81st and 
82d Congresses—all conducted extensive inquiries and made recom- 
mendations which resulted in major additions to the Sherman Act 
as, for example, the Clayton Act, the Robinson-Patman Act, and 
the Celler-Kefauver Anti-Merger Act. Just recently the House 
passed two more bills bearing my name. One of these bills increases 
the fine for an antitrust violation tenfold. The other authorizes 
Government suit for damages and establishes a uniform statute of 
limitations in private antitrust actions. 

It is our hope and plan that these hearings will carry on the tradi- 
tion thus notably set and will further broaden and strengthen our 
system of free competitive enterprise. 

All of these inquiries have began by listening to recruitment waves 
of criticism that the antitrust laws should be weakened or abolished. 
But in each case it was found upon thorough examination of the facts 
that the principles embodied in our antitrust laws were the pillars 
upon which our entire competitive business and economic structures 
rested. All of them resulted in recommendations and legislative, 
administrative, and judicial activity strengthening the antitrust laws 
and their enforcement. 

Today our country is again going through a wave of mergers. 
During the last 2 years, in “fact, nearly as many mergers have taken 
place as during the entire decade from 1938 to 1948. ‘In fact one has 
to go back to the period from 1928 to 1931 to find industrial empire- 

building going on at a comparably hectic pace. 

This spate ‘of mer gers must give us pause. It is worthy of note 
and rather strange ‘that not too infrequently whenever antitrust 
cases are lost by large entities, their executives and attorneys step 
up the clamor that our antitrust laws are confusing, and contradictory 
and stand in the way of progress. The financial editors of some big 
city newspapers and some not too disinterested trade journals echo 
the cry. Presently there seems to be in the air a concerted effort 
to make a vigorous assualt upon our antitrust fabric. I’ve been 
amused to see history in this regard repeating itself—or would be 
amused if it were not for the tragic fact that during World War 11 
the world received a triple- plated education in the principle that 
abandonment of free competitive enterprise handed nations lock, 
stock and barrel into the clutches of fascism and communism. 

Megalolatry—the cult that whatever is bigger is better—has too 
many ardent devotees. 

I am amazed that some American pundits and publicists should 
blithely join the cult. We observe that the American Government 
broke up big cartels in Germany and Japan and this effort in no 
small measure has contributed to the degree of prosperity enjoyed by 
these countries. They are swinging over to the prine iples of free 
competitive enterprise. Germany, Italy, France, Britain, and 
Sweden have given extensive study to our antitrust laws. Some 
have adopted anticartel legislation, notably Sweden, Germany, and 
the Benelux countries. Others are considering similar legislation. 
What is needed here in the United States is not an attack on but a 
strengthening of our laws designed to foster free, efficient, independent 
competitive enter prise. 

Mr. Keatinc. May I interrupt? I wanted to answer a quorum 
call, and I have an opening statement which I would appreciate 
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counsel reading during my absence. I will be back just as soon as I 
answer the call. 

The Cuarrman. In order to document at this time the political 
and economic implications of concentrations of economic power our 
subcommittee plans in these hearings to survey the entire field, getting 
advice from political, industrial, agricultural, and labor experts con- 
cerning the new types of problems they find themselves compelled to 
handle because of the new forces now transmuting the economy. 

Inasmuch as the principles underlying our antitrust legislation are 
the living, flexible fundamental, without which neither economic nor 
political freedom can exist or flourish, what adjustments, if any, are 
now advisable? A new defense industry bigger than any other will 
for a considerable time to come form an integral part of the economy. 
How can free competitive enterprise best coexist with the H-bomb, 
new vaccines, the wonder drugs, electronics, univacs, automation, 
supermarkets, bank consolidations, giant multiproduct conglomerates, 
and discount houses? What are the remedial measures, if any, that 
most deserve intensive examination ? 

We hope as a result of these hearings to know the areas to which 
we can most productively devote our limited time and money so as 
to make the most effective contribution now possible toward dove- 
tailing the legal framework of our antitrust legislation to the require- 
ments of an ever-changing, dynamic economy. 

Those of us who believe in the maximum practicable diffusion of 
economic and political power and decision making are determined that, 
so far as lies in our power, our system of free competitive enterprise 
shall continue to demonstrate its maximum possibilities for the en- 
largement of human productivity and individual freedom. 

We are in fearful competition with a totalitarianism where deci- 
sions are centralized in concentrations of economic and industrial 
power coextensive with the State. In that competition we cannot, we 
shall not, we dare not come out second best. 

A year or so ago I wrote a book, one chapter of which is headed: 
“Oh, it is excellent to have a giant’s strength; but it is tyrannous to 
use it like a giant.—Shakespeare: Measure for Measure.” It is the 
chairman’s purpose to make this the guide for our subcommittee. 

Mr. Maletz, will you read the statement of Mr. Keating, please ? 

Mr. Marrerz. This is the statement of Representative Kenneth B. 
Keating before the Antitrust Subcommittee, House Committee on the 
Judiciary, concerning the beginning of hearings on antitrust problems. 


STATEMENT OF Hon. KENNETH B. KEATING 


Mr. Chairman, you and I and some of the other members of this committee 
have been addressing ourselves to problems in the antitrust field almost since 
the day we came to Congress. In opening these hearings today, perhaps we 
should back away from the trees that are so familiar and take a quick look at 
the forest. Sometimes we become so involved with consideration of some minor 
technicalities in the way the antitrust laws are working or failing to work that 
we lose sight of the broad context in which they ought always to be considered. 

It is important to recall, for example, that the Sherman Act, which has now 
been in operation over half a century, was the very first significant attempt by 
the Federal Government to control the workings of our free enterprise system. 
It was one of the earliest measures depending on the commerce powers of Con- 
gress, which have since been so amazingly developed as a basis for Federal inter- 
vention into all kinds of new areas. And, Mr. Chairman, it is most noteworthy 
that in spite of its long history and complex developments over the yerrs, the 
Sherman Act still stands out as the most radical interference with free private 
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enterprise (excepting some of the emergency measures under the war powers) 
ever undertaken by the Congress of the United States. 

Yet we take the Sherman and Clayton Acts for granted these days. The 
Supreme Court opinions dealing with their many ramifications would alone fill 
several shelves. The curbing of monopolies and regulation of competition 
involve the very heart of free enterprise. Indeed, in my judgment the monopo- 
lists pose the most serious threat to the maintenance, growth and strength of 
our s)stem of free, competitive enterprise based on individual initiative. Yet 
any Rube Goldberg mechanism for slowing the wheels at some point and giving 
them added impetus at others was a dangerous and delicate thing when it was 
undertaken—and it is still dangerous and delicate. 

The philosophy underlying the antitrust laws is no longer open to question or 
critical examination. And I am not in any sense suggesting that Congress has 
been wrong through all these years. Quite the contrary. But the history to 
which I have alluded so briefly bespeaks continued caution as we embark upon 
these hearings today. 

I am very much impressed with the comprehensive study so recently com- 
pleted by Attorney General Brownell’s special committee. I note that more 
often than not the committee poses questions instead of submitting arbitrary 
answers. I regard the frequent expressions of minority views as a wholesome 
sign. As a matter of first impression, I am inclined to agree with some of 
this committee’s recommendations and differ with others. Yet I recognize that 
we shall have our work cut out for us in these hearings to equal so high a degree 
of objectivity and scholastic excellence. 

I do not like the threat that we might some day create a Frankenstein bureauc- 
racy in the guise of antitrust regulation. That we must avoid, just as we 
must guard against the danger that to permit untrammeled license might lend 
to the extreme remedy of State socialism. If this committee through its hear- 
ings and findings can assist in steering a middle course between these two 
danger signals, we can perform a significant public service. 


The Cuatmrman. Mr. Fine, do you care to make any statement ? 

Mr. Fine. Not now. 

The Cuarrman. I have the proud distinction to call as our first wit- 
ness in this inquiry the eminent and distinguished statesman, the Sen- 
ator from Tennessee, Mr. Estes Kefauver, for whom we all have the 
most affectionate regard. Senator Kefauver, we will be more than 
happy and pleased to hear from you. 


STATEMENT OF HON. ESTES KEFAUVER, UNITED STATES SENATOR 
FROM THE STATE OF TENNESSEE 


Senator Keravuver. Thank you very much, Chairman Celler, and 
your colleagues of the committee. I appreciate the cordial welcome 
that the chairman and colleagues have given me back at the Judicia 
Committee at the House, where I spent so many pleasant years. tT 
want to compliment 

The CuHatrmMan. These surroundings are quite familiar to you. 
How many years were you on this committee, Senator ? 

Senator Kreravver. I had the privilege of being here for 10 years, 
and very happy ones, too. 

The CuarrMan. I want to say—some of those years were the most 
pleasant in my own life, particularly those in association with you on 
this very committee. 

Senator Krravuver. I appreciate that, Congressman Celler, and I 
will always look back to the days that I served here with you as the 
most useful years of my political life, as well as being very pleasant, 
and I certainly learned a lot. 

I want to congratulate you, Mr. Chairman, on the opening statement. 
The subject matter that you have recited in your statement as to what 
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this committee will investigate and look into—it is a very excellent 
ide that you have set for the work of this committee. And on that 
asis, and with the excellent chairman and personnel of this committee, 
I know that a great deal of good will be done, and with the fine staff 
that you have assembled. 

It is a pleasure for me to be back again in the company of this 
committee. During my membership in the House of Representatives, 
I was singularly fortunate in that I was a member of both this 
committee and the House Small Business Committee, under the very 
able and thoughtful direction of its then chairman, as he is now the 
chairman, Congressman Wright Patman. 

In the Small Business Committee with Mr. Patman, I heard first- 
hand the accounts of small-business men as they struggled to survive 
in a world increasingly dominated by monopoly. Then in the 
Judiciary Committee, along with you, Gauls Celler, we sought to 
frame legislation which would protect both the small-business man 
and the consumer from the evils of monopoly. 

I want to compliment this committee right now on the manner 
in which you are proceeding with hearings concerning the Attorney 
General’s report. I consider it a great honor to me personally that 
you have asked me to appear here on this first day. I understand 
that I am to be followed shortly by Congressman Patman. I take it 
from that arrangement that you do not intend to consider this report 
in a vacuum—because I certainly shall talk about present day eco- 
nomic facts of life, and, knowing him, I am sure that Mr. Patman 
will, also. 

One of the criticisms I have of the study of the Attorney General's 
committee is that it seems to have been an intellectual exercise per- 
formed in a vacuum, without knowing or trying to find out the facts 
about the ever-growing trend toward monopoly. Any congressional 
committee which considers the report in the same sort of atmosphere, 
is failing of its function. I am glad that this committee did not fall 
into that trap. 

As I look back on my own years of hard work in the House and 
then in the Senate, I feel a strong and dismaying sense of frustration. 
What we struggled so hard to accomplish is being undone by the 
failure of the administrative agencies to enforce the laws enacted by 
Congress, by the usurpation of legislative authority by the courts, and 
by general public indifference. It is as if we were trying to run up 
on an escalator which is going down faster than we can run. It is 
not just that we are staying in the same place; we are losing ground. 

But enough of philosophy. My task today, and, incidentally, 
the fact we are losing ground is set forth in the statement of the 
distinguished chairman as to the third merger movement that we 
have in history. And I want to ask, Mr. Chairman, that three para- 
graphs on page 1 of the interiin report by Senator Langer of the 
Senate committee last year on monopoly, be stated. And in this 
report it sets forth the actual percentagewise of increased concentra- 
tion of economic influence which shows that we are losing ground. I 
will have this marked and sent to the committee. 

The Cuarrman. It will be received in the record. 


63478—55—pt. 1 2 
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(The document referred to follows :) 
[Senate committee print, 82d Cong., 2d sess. ] 
MONOPOLY IN THE POWER INDUSTRY 


Mr. Langer, from the Committee on the Judiciary, Subcommittee 6n Monopoly 
and Antitrust Legislation, submitted the following interim report: 


INTRODUCTION—-CONCLUSIONS AND RECOMMENDATIONS 


New outbreak of corporate mergers 

The attention of the country has been focused more and more on the gathering 
momentum of the corporate merger movement. Our economy was subjected to 
its first great merger movement in the two decades 1885-1905. A second signifi- 

cant wave of corporate mergers took place in the latter part of the 1920's. Both 
of these earlier trends toward bigger business were regarded with considerable 
alarm by the people and, in turn, by Congress and both were followed by 
devastating business collapses. 

Against this background, it is understandable that the third great corporate 
merger movement in our history, now in progress, should be the subject to wide- 
spread public, governmental, and congressional concern. This concern was 
shown as early as 1950, when a farsighted Congress, seeking to arrest this new 
trend in its incipiency, enacted the 1950 amendment to section 7 of the Clayton 
Act, known as the Kefauver-Cellar Act. 

Since 1950, the rate of acquisitions and mergers of manufacturing and mining 
concerns has nearly quadrupled, and recent figures in this respect closely 
parallel those of the years leading to the 1929 debacle. This is unquestionably 
behind the emphasis on the merger situation in an address by Attorney General 
Herbert Brownell, Jr., before the New York chapter of the Public Relations 
Society of America, September 30, 1954, where he said : 

“Now merger activity has long been recognized as having a major impact on 
the competitive structure of American economy. The high degree of industrial 
concentration which has characterized and sti'l characterizes certain segments 
of our economy stems largely from waves of merger activity.” 

Senator Krravuver. To paraphrase General Bradley, the basic thing 
wrong with the majority report is that it asks the wrong questions, at 
the wrong time, of the wrong people. Among the ‘ right” questions 
to which the report should have been directed are these: What is to 
be done about monopolistic control in those industries where it is not 
merely a threat to the future but is with us here and now? What 
should public policy be toward those industries where monopolistic 
control has already been established by the Big Three, the Big Four, 
the Big Five? What should be done about the continuing trend of 
concentration to even greater heights? What steps need to be taken 
in order to halt the wave of mer gers now sweeping the country? Why 
have so few mergers been proc eeded : against under the new antimerger 
law, the Celler-Kefauver law, which was referred to in the report 
as the antimonopoly law of 1950? 

Does responsibility lie with Congress for failing to appropriate 
enough money, with some organic defect in the law, or with the present 
administration for failure to enforce the law ? What should public 
policy be toward the problem of price leadership, where one big com- 
pany calls the tune and everyone else follows! If the law against 
price discrimination is rendered completely ineffective, will not the 
power to obtain price concessions replace efficiency in determining 
economic survival 

These, Mr. Chairman, are just a few of the fundamental questions 
which the committee, that is, the Attorney General’s committee, passes 
over or handles in such a way as to give us no helpful clue for the 
fr atl of public policy. The report is written as if its authors were 
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completely out of touch with reality—with the nature of the world 
in which we live and have our being. 

The report of the majority of the Attorney General’s committee does 
not even recognize this most ominous of trends. And since it ig- 
nores what is obvious to everyone else, it can afford to ignore, as it 
does, the important related questions: What have been the causes of 
this upward trend in economic concentration? To what extent has it 
been due to mergers, to the use of predatory practices, such as price 
discrimination, to the use of swollen reserves made possible by fabulous 
profits, to changes i in the tax laws which may have favored big busi- 
ness, to the procurement policy of the Defense Department, to the fail- 
ure of the administrative agencies to enforce the law, and to other 

causes? And what should be done to arrest this onward march of 
monopoly? What new legislation needs to be passed to halt the 
growth of giant monopolistic corporations while there is still time. 
On all of these questions, which represent the essence of the monopoly 
problem, the report is silent. Like the ostrich, the committee appar- 
ently operated on the basis of the assumption that that which it chose 
not to see does not exist. 

The report asks the wrong questions and it asks them at the wrong 
time. Take the case of its discussion of the amendment of section 7 
of the Clayton Act. 

The Cuatrrman. Why be so modest and not mention your name in 
connection therewith ? 

Senator Krrauver. Well, Mr. Chairman, the Attorney General’s 
committee, in spite of the fact that the chairman of this committee 
fought for this legislation for a good 10 years and I did a little bit 
both here and in the Senate, and most everybody refers to the act as 
“Amendment to the Clayton Act,” as the “Celler-Kefauver bill,” 
that is nowhere done in the Attorney General’s report. It is called 
the “Anti-Merger Act of 1950.” 

Mr. Kearine. That was the official title, was it not, Senator ? 

Senator Krravuver. Yes; and the official title of the Sherman Act 
is the “Anti-Monopoly Act of 1890,” and I suppose we ought to go back 
and stop calling that the Sherman Act, after a great Republican, and 
just call it the “ “Anti- Monopoly Act of 1890.” But that does not make 
any difference. 

The Cuarrman. I want to state this: That my friend on my right, 
the distinguished gentleman from New York, also played a rather 
important part in the antimerger legislation, but it is customary for 
bills to be called after the authors of the bill, those names appear on 
the bill. I believe in the House my name appeared, and in the Senate 
your name appeared. Therefore it would be customary to call it the 
Celler-Kefauver Anti-Monopoly Act. 

Mr. Kratrine. I would be delighted to call it the Celler-Kefauver 
Anti-Merger Act, and I will be happy to do it hereafter. 

Senator Kerauver. That is very generous of you, as usual with my 
good friend Kenneth, but that is aside from the question. But, par- 
ticularly, the chairman of this committee did work on the bill long 
and hard, and at least I think the Attorney General’s report might 
have made some mention of that. 

Mr. Keratina. It isa fine piece of legislation. 

Senator Keracver. What was that? 
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Mr. Kratrna. It was a fine piece of legislation. I was happy to 
support it. 

Senator Keravuver. You did support it all the way through, and you 
are familiar with the long, strenuous effort. You took your part in 
enabling this Congress to—— 

The CuatrMan. I want to say nobody has worked more sincerely 
than the gentleman from New York, Mr. Keating: 

Senator Kerauver. That is right. 

The Cuatrman. In these antimonopoly matters, he has been very 
forthright, and rendered Yeoman service in developing legislation in 
that regard. 

Mr. Katrina. I appreciate that, Mr. Chairman. It is a pleasure 
to be associated with you in that regard. 

Senator Keravuver. I want to say that I think on the third para- 
graph of Mr. Keating’s statement that he poses another good guide 
for this committe: 

Indeed, in my judgment the monopolists pose the most serious threat to the 
maintenance, growth and strength of our system of free, competitive enterprise 
based on individual initiative. 

There could not be a finer statement than that, in my opinion, and I 
know that is the—that represents the life and attitude here in Congress 
of Congressman Keating. 

In its discussion of this new law, by whatever name it may be called, 
the committe sets forth a large number of standards or tests to be used 
in determining whether the law has been violated. I have counted 
41 such tests. They are contained on page 125 of that report, each of 
which requires the assembling and analysis of vast bodies of economic 
data. Perhaps the law should be administered in terms of these 
standards, but I doubt if they were adopted, whether any case would 
be finally decided within the lifetime of anyone present. 

But the important point is that we had 5 years of hearings on this 
bill before the House Judiciary Committee, and 3 years before the 
Senate Judiciary Committee. During those years many, if not most, 
of the corporation lawyers who are members of the Attorney Gen- 
eral’s committee were engaged in private law practice, handling much 
the same type of cases then as ie handle now. During all those 
years, with 1 lone exception, and that 1 is Mr. Gilbert Montague of 
New York, not one of those appeared and urged the adoption of any 
one of these 41 standards as part of the law. 

Mr. Chairman and members of the committee, these gentlemen are 
masters of indirection. They do not appear in public hearings and 
make a forthright presentation of their views. Instead, they stay 
behind the scenes, endeavoring by indirect means, first, to keep the law 
from being enacted, and then, if that fails, from being effectively 
enforced. Speaking for myself as 1 of the sponsors of the Anti-Merger 
Act of 1950, may I take this opportunity of stating most emphatically 
that it was not the intent of Congress that the law be administered 
in accordance with the standards set forth by the report of the ma- 
jority of the Attorney General’s committee. I hope that the chair- 
man of this committee, the other sponsors, will join me in this state- 
ment. 

The Cuatrman. I will say at this point one needs but to read the 
reports accompanying the legislation that emanated from the Senate 
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Judiciary Committee and the House Judiciary Committee, to demon- 
strate that your statement is eminently sound. 

Senator Keravuver. Well, not trying or not being able to get the 
law amended when it passed, by Congress, now, by administrative 
interpretation or something else they are trying to emasculate or mis- 
direct this law. 

Finally, the report not only asks the wrong questions at the wrong 
time; it asks them of the wrong people. I wish to call to your 
attention an analysis of the composition of the committee prepared 
by Mr. Angus McDonald, assistant legislative secretary of the Na- 
tional Farmers Union. I am certain the chairman and members of 
the committee have seen this statement 

The CuHarirman. I might ask, Senator, whether a tabulation was 
made showing that 24 of the members of the Attorney General’s 
committee were attorneys for defendants in pending antitrust cases 
brought by the United States? 

Senator Keravver. I don’t, unfortunately, have the report of Mr. 
McDonald’s analysis with me, but it is very revealing and even some 
of those not included in his analysis we now have been running around 
the Hill, here, for a long time—— 

Mr. Keatine. Senator, it is not unnatural, is it, that experts in 
the field of antitrust law should have some clients with cases that they 
were handling in court ? 

Senator Krrauver. No; that is not unnatural. But the unnatural 
thing about it is that you would place, and I discuss that a little bit 
further on, you place the suggestion for the improvement of the law 
to prevent the economic concentration which is going to be ruinous 
of this Nation in the hands of those who want to either weaken or 
emasculate the law, or who have always represented that side. 

Mr. Kearine. If you were setting up a committee to study the 
antitrust laws, you would not select as members experts in criminal 
law or in real-estate law, or would you? 

Senator Krerauver. If I were, I would try to select at least a major- 
ity of neutral people. In that connection, the chairman of the com- 
mittee, of Senate Judiciary Committee, Mr. Langer, tried to recom- 
mend some people to serve on the committee. 

Mr. Keating. From North Dakota ¢ 

Senator Krerauver. Yes; from North Dakota. 

Mr. Rogers. Senator, do you think this is just another way these 
lawyers have of winning their cases in the Congress, rather than in 
the courts; is that what you imply ? 

Senator Kerauver. Mr. Rogers, I have stated that all of these 
corporation lawyers who have cases pending which represent more 
than a majority of the members of this committee did not appear 
when the ee ation was being considered by Congress, with one 
exception, Mr. Gilbert Montague, but that they now come, through the 
guise of the Attorney General’s report, for the purpose of either 
striking down by misinterpretation or by administrative action the 
effectiveness of the antitrust laws. 

It is interesting to note that the economists and the professors who 
had no interest one way or the other, largely, and the teachers of law 
schools, most of them who were disinterested, practically all of them 
dissented, in most places, from the majority report. 

But I discuss that a little bit further later on. 
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As the analysis shows 

The CuarrmMan. Just a moment, Senator; I would like to comment: 
I think the statement made by the gentleman from New York, Mr. 
Keating, is sound to a limited extent only. It is not unnatural to ap- 
point to such a committee those who are thoroughly conversant with 
antitrust matters, namely, attorneys for defendants in antitrust suits. 
However, should so many attorneys for antitrust defendants be ap- 
»ointed to such a committee. It is the preponderating number that 
Seekers me. Beyond that these attorneys were representing defend- 
ants in pending antitrust cases, and it would be only natural for 
them in their briefs to cite as authority the Attorney General’s report. 

In addition I wonder whether there were members of the committee 
whose principal practice consisted of representing plaintiffs in private 
treble damage antitrust actions. 

Senator Kerauver. I agree with the chairman, that all viewpoints 
ought to be represented, but I don’t think it ought to have been loaded 
with just majority having one point of view. 

Mr. Keatina. I agree that the committee should represent all points 
of view. Iam not familiar with the details regarding the personnel of 
this committee, but is there any evidence that these lawyers that you 
mentioned did not have in their offices cases to recover treble damages 
under the antitrust laws? 

The CHarrmMan. I wonder how many attorneys representing big 
corporate antitrust defendants handle treble action cases for plaintiffs. 

Mr. Krattna. You and I have represented plaintiffs and defendants 
on opposite sides of law suits many times. 

Senator Kerauver. Well, Mr. McDonald made an analysis which 
shows the cases pending. Of course, as I said, many of—there were 
2 good many members who were objective, who do not have any cases, 
who teach law or who are economists. 

I think it is significant that most of the neutral members of the 
commission dissented from practically all of the findings. 

As the analysis shows, the great majority of the committee consists 
of corporation lawyers, most of whom have been engaged in the prac- 
tice of representing defendants in antitrust cases. In this connection 
it should be observed that most of the law professors and economists on 
the committee have dissented from the report. 

Mr. Keatrne. Maybe this committee would have been better off, 
Senator, if it would have had a few Members of Congress on it. 

Senator Keravuver. I think that is undoubtedly true. 

The CyHatrman. I discussed that very matter with Mr. Barnes, the 
Assistant Attorney General. I said then that I thought it would be 
most appropriate to have at least three members of the House Judi- 
ciary Committee and three members of the Senate Judiciary Commit- 
tee represented on the Attorney General’s committee. He said he 
would take it under advisement, but I never heard from him beyond 
that. I also want to state that I was told that, before the report would 
be published, members of the House and Senate Judiciary Committees 
would have an opportunity to examine the report before it was pub- 
lished. But I and other members of our committee were handed the 
report just a day or two before actual publication. 

It is very difficult to go through a report of three hundred-odd 
pages in so short a time before the actual publication date. I criticized 
Mr. Barnes about that. 
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Senator Kerauver. I might say, Mr. Chairman, you were fortunate. 
We did not have that, as a member of the Judiciary Committee, we did 
not have that much advance information. We had to get one of the 
boys of the press to give us one. At least, that is 

‘The Cuamrman. | believe that the report was leaked to the Wall 
Street Journal considerably in advance of publication. 

Senator Krrauver. Yes, that’ is the first news we had about it, I 
believe, from the Wall Street Journal. 

But, to proceed. Iam in no way questioning the integrity of these 
corporation lawyers. For the Attorney General is an honorable man. 
So are they all, all honorable men. But perhaps it is asking too 
much 

Mr. Keatrne. Is that from Shakespeare ? 

Senator Krerauver. The chairman of the committee ended his guide 
with a little Shakespeare and I thought—and I also ended my state- 
ment here with another quotation from Mark Anthony’s oration, I 
believe. 

T take it from what this excellent statement, Measure for Measure— 
that Shakespeare was on the side of the antimonopolists. So he is a 
good one to quote. 

They are all, all honorable men. But perhaps it is asking too much 
of any group of men who have spent most of their lives representing 
the point of view of defendants, to suddenly shed the influence of 
years of training and adopt instead the point of view of the public 
interest. It is as if a State which wished to revise its penal code 
placed the job in the hands of lawyers who had spent their lives rep- 
resenting criminals before the bar. Therefore we should not be too 
surprised at the nature and contents of the report. 

Mr. Chairman and members of the committee, what is the Attorney 
General’s committee’s report? It is a gigantic brief for the nonen- 
forcement of the antitrust laws. It is a massive sedative, designed to 
be absorbed by the enforcement agencies and the courts in the prosecu- 
tion and trial of antimonopoly cases. The result can only be complete 
immobility on the monopoly front. To paraphrase General Sherman, 
if a complaint is received, it won't be investigated, if it is inv vestigated 
it won't be brought to trial, and if it is brought to trial it won’t be won. 

Mr. Keatinc. W ell, the record of the present Attorney General does 
not correspond to that statement, does it / 

Senator Kerauver. The Attorney General has brought some cases, 
at long last. It would be very interesting, I think, in comparison with 
what has been done at the Federal Trade Commission, that the At- 
torney General has done better. I think it would be very interesting 
to look into those consent decrees that have been entered to see just 
what did happen in them. 

Mr. Kratina. I had the impression although I don’t have the figures 
before me, that the Attorney General had met with consider able suc- 
cess in the prosecution of antitrust cases. 

Senator Keravver. I will be frank with you. I have never been 
satisfied with the enforcement of the law. First, with the money given 
antitrust divisions under Democratic administrations or Republican 
administrations, or with enforcement of the law during the latter part 
of the Democratic administration, and I am not satisfied with it now. 

The Cuatrman. I might say that reference to the Celler-Kefauver 
Anti-Merger Act, under which a total of six cases have been brought— 
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three by the Department of Justice and three by the Federal Trade 
Commission—not one has been completed although the act was 
adopted, as you know, in the middle of 1950. 

Senator Kerauver. The antitrust laws will remain on the statute 
books, but like the Panama Canal Act—which you will remember 
denies the use of the canal to a monopoly—they will have become 
a nullity. They will stand as mute testaments to the day when the 
idealism and noble purpose of our people had not as yet been crushed 
by modern-day corporate power. 

How is this result to come about? First and foremost, it is to be 
brought about by the infusion of the “rule of reason” into the whole 
structure of the antitrust laws. There is something plausible about 
the mere phrase, “rule of reason” which unfortunately has a peculiar 
semantic appeal. But in the context of the antitrust laws, it is a term 
of art, with a special and, to my way of thinking, deplorable meaning 
on its own. In an address which I prepared for delivery before the 
antitrust law section of the New York State Bar Association on 
January 26 of this year, I recounted the history of the “rule of reason.” 
Because of its obvious relevance to the Attorney General’s commit- 
tee’s report I would like to have that address included at the end of 
my statement as part of the record, Mr. Chairman. (See p. 42.) 

Mr. Chairman, this talk that I made about the “rule of reason,” I 
would like to ask unanimous consent that it be printed in the appendix, 
or following my statement. 

Mr. Keatina. I am sure that the chairman will be happy to do that. 

Senator Krerauver. Briefly, the history of the “rule of reason” may 
be summarized as follows: 

Between 1890 when the Sherman Act was passed and 1911 when the 
Supreme Court finally did adopt the “rule of reason” in the famous 
Standard Oil case, strenuous efforts were made on two fronts to get 
this doctrine incorporated into the law. On the one hand, bills were 
introduced to have Congress enact the “rule of reason” by statute. 
But Congress refused to do so. In a report on one such bill, Senator 
Nelson in 1909 on behalf of the Senate Judiciary Committee stated: 

* * * the injection of the rule of reasonableness or unreasonableness would 
lead to the greatest variableness and uncertainty in the enforcement of the 
law. The defense or reasonable restraint would be made in every case and there 
would be as many rules of reasonableness as cases, courts and juries. A court 
or jury in Ohio might find a given agreement or combination reasonable, while 
a court and jury in Wisconsin might find the same agreement and combination 
unreasonable * * * To amend the Anti-Trust Act, as suggested by this bill, 
would be to entirely emasculate it, and for all practical purposes render it 
nugatory as a remedial statute. (Cited and quoted in 221 U. 8S. 96, 97.) 

At the same time the “rule of reason” was urged upon the Supreme 
Court, which on two occasions prior to the Standard Oil decision re- 
jected the doctrine. Referring to these previous decisions, Justice 
Harlan, the grandfather of the new Justice on the Supreme Court and 
I hope he does as well on antitrust matters as his grandfather did, 
in his well-known dissent in the Standard Oil case, stated—Mr. Chair- 
man, this is the finest language in condemnation of the “rule of 
reason” I have ever seen; it is clear and to the point: 

But my brethren in their wisdom have deemed it best to pursue a different 
course. They have now said to those who condemn our former decision and 


who object to all legislative prohibitions of contracts, combinations and trusts 
in restraint of interstate commerce, “You may now restrain such commerce, 
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provided you are reasonable about it; only take care that the restraint is not 
undue” * * * When Congress prohibited every contract— 

and you will notice in my statement it is underscored. It was under- 
scored by Justice Harlan in the reported decision— 

When Congress prohibited every contract, combination, or monopoly, in restraint 
of commerce, it prescribed a simple, definite rule that all could understand 
and which could be easily applied by everyone wishing to obey the law, and 
not to conduct their business in violation of the law. But now, it is to be 
feared, we are to have, in cases without number, the constantly recurring in- 
quiry—difficult to solve by proof—whether the particular contract, combination, 
or trust involved is or is not an “unreasonable” or “undue” restraint of trade. 
(221 U. S. 102, 108. Emphasis in original.) 

It was largely as a reaction against the acceptance of the doctrine in 
1911 that Congress in 1914 passed two additional antitrust statutes, 
the Clayton Act and the Federal Trade Commission Act. Any exam- 
ination of their legislative history makes it abundantly clear that 
Congress deliberately intended that the “rule of reason” should not 
apply to these two new laws. In the former Congress outlawed 
certain specific practices—price discrimination, exclusive dealing con- 
tracts, mergers and interlocking directorates—which experience had 
demonstrated generally resulted in the destruction of competition. 

Mr. Chairman, in the Clayton Act Congress was endeavoring to nip 
2 the bud violations which might ripen into violations of the Sherman 
Act. 

To invoke the prohibitions of the law, the enforcement agencies 
were only required to show that these practices ‘ ‘may” have the effect 
of injuring competition. In addition, Congress passed the Federal 
Trade Commission Act which contained a general prohibition out- 
lawing all “unfair methods of competition,” regardless of whether 
they were “reasonable” or “unreasonable.” 

Now what do we find some four decades later? We find a com- 
mittee, appointed by the Attorney General of the United States, 
recommending that the “rule of reason” be injected in the enforcement 
not only of the Sherman Act but of the Clayton Act and the Federal 
Trade Commission Act as well. I do believe that if the sponsors of 
those two great laws were to see the report of this committee, the 
Attorney General’s committee, they would literally turn over in their 
graves. Any doubt which might have existed on this point was 
completely removed when on January 26 Mr. Edward F. Howrey, the 

resent Chairman of the Federal Trade Commission, and a member 
of the Attorney General’s committee, announced : 

At the Federal Trade Commission, I am glad to say, we have moved in the 
direction of a “rule of reason” approach in our recent decisional work. 

This was part of his address at New York, delivered the same da 
that I delivered an address which has been made a part of the caelid. 

The CHartrmMan. Do you think, Senator, that the Federal Trade 
Commission is applying the “rule of reason” to the Celler-Kefauver 
Act? 

Senator Kreravuver. Yes, he is not only applying it, he is glad to 
say it. He might well have said, he might well have added, that they 
are endeavoring to close the doors of the Federal Trade Commission 
insofar as work against monopoly and take the Federal Trade Com- 
mission substantially out of business. 
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Immobility on the antitrust front would result, not only from the 
injection of the “rule of reason”; it would also result from another set 
of recommendations by the Attorney General’s committee. 

The Cuarrman. Before you get away-from that I want to say that 
I have respect for Mr. Howrey, chairman of the Federal Trade Com- 
mission, although I don’t necessarily agree with his economic views, 
Was Mr. Howrey also a member of the Attorney General’s committee? 

Senator Krerauver. Yes, sir. 

The Cuarrman. Do you think it was meet and proper for the chair- 
man of a quasi- -judicial body like the Federal Trade Commission, te 
accept appointment to the Attorney General’s committee ? 

Senator Kerauver. Well, Mr. Chairman, with all due reference to 
Mr. Howrey and Mr. Barnes, it seems to me that that was not proper. 
In the first place, their influence would be great because the committee 
was meeting here. They would be in day to day touch with it. 

In the second place, their recommendations as contained with this 
committee would give their interpretation and their attitude for all 
lawyers and any corporations interested, to see just what their atti- 
tudes were. I think it would be very helpful to corporations that 
might want to have some different treatment in connection with the 
antitrust laws to have their views known, as a member of the Attorney 
General’s committee. So I think it was very poor public policy. 

Mr. Krattne. Again, Senator, you are in disagreement not only 
with the present administration but also with the past Democratic ad- 
ministrations. Was it not quite customary for Presidents Roosevelt 
and Truman, when they named these commissions, to appoint as mem- 
bers officials of the executive branch of Government ? 

Senator Kerauver. It may very well have been, and I am not here 
to say that I was satisfied with the enforcement attitude toward 
monopoly laws. Previous administrations—I think they were more 
vigorous and more enlightened, but I still have things to object to and 
wherever that occurred under any previous administration—that. is 
giving prospective litigents a blueprint of your attitude. I think it is 
wrong, whether it oce urred under a Democratic administration or a 
Republican one. 

It would be of immeasurable value to any corporation lawyer to 
know exactly how the Attorney General, Assistant Attorney General 
in Charge of Antitrust, and how the chairman of the Federal Trade 
Commission feels, and all they need to do is read this report. 

The Cuatrman. There is a difference, isn’t there when Mr. Howrey 
becomes a member of that committee? I asked the question to empha- 
size that Mr. Howrey was a member of a quasi-judicial body, and s 
don’t think he should have been a member of the committee. I repeat, 
though, I have a high regard for Mr. Howrey’s ability, but that does 
not preclude me from offeri ing this criticism. 

Senator Krravuver. Well, that is it. And then, I think also the 
Attorney General, and the head of the Antitrust Division, in agree- 
ing to consent decrees, in some way acts as a quasi-judic ial position, 
too, as between litigants. 

Mr. Scorr. For a clarification of what the Senator said, I under- 
stood you were making the point that you should not give your adver- 

sary a blueprint of your intentions; is that it? 

Senator Keravver. That you should not give your adversary a 
blueprint of—if you don’t feel that a law is good, like is presently ex- 
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pressed here, the enforcement part, I think he is charged with the en- 
forcement of the law and I don’t think a judge or a person acting in 
a quasi-judicial position ought to give an adversary a blueprint of his 
intentions. 

Mr. Scorr. I think that is a good rule for conducting foreign policy 
as well. 

Senator Keravuver. I agree with you, Congressman Scott, that 
generally, where there is application to it in the foreign field. 

I am referring to the committee’s recommendations concerning the 
so-called good faith defense in Robinson-Patman Act cases. Here we 
have what might be termed usurpation of congressional authority 
in the second degree. Usurpation in the first degree took place when 
the Supreme Court, in the Standard Oil of Indiana case, held that 
good faith is a complete defense to a charge of price discrimination. 
In my opinion the Supreme Court made a serious error in rendering 
that decision. 

We, of course, know that the vote on the Supreme Court was 5 for 
and 3 against, With Judge Minton, who had decided the case in 
the Seventh Circuit Court of Appeals, abstaining, and based on his 
decision it would have been 5 to 4, if he had participated. 

The reasons for my views on this matter are set forth as part of the 
minority report on S. 719, filed by Senator Magnuson, Senator Langer, 
and myself in the 82d Congress. I would like, Mr. Chairman, to have 
that part of the report inc luded—in br ief, that part of it included in 
the record at the end of my statement here, too. 

The CuarrMan. At the request of the Senator, it will be done. 

Senator Krrauver. But even though I believe the decision to have 
been in error, the Supreme Court at least set certain limitations as 
to the extent to which the good faith defense could be used. Now the 
Attorney General’s committee would wipe out these limitations and 
thus go beyond the Supreme Court’s decision. That is why I call it 
usurpation of congressional authority in the second degree. That is 
the Attorney General’s committee’s report. 

Mr. Keatina. That is a less serious offense, you mean ? 

Senator Keravuver. No; it is more serious, as I point out here, twice 
more serious than the Supreme Court decision. 

Mr. Keatinc. A second-degree offense is usually a less serious 
offense. 

Senator Krerauver. Maybe I should have put it around the other 
way, but the Supreme Court’s decision came first. 

Mr. Keatina. I see. 

Senator Kerauver. In the Standard Oil decision, the good faith 
defense was limited to the meeting of lawful prices; the Attorney 
General’s committee would in effect extend it to the meeting of un- 
lawful prices as well. The report says that— 

* * * a seller should be deemed to have met a lawful price unless he knew or 
had good reason to believe otherwise (p. 182). 

The report does not describe how the Federal Trade Commission 
is going to establish the state of knowledge on the part of the dis- 
criminator as to the lawfulness of the price which he is meeting. 
This is not the lawfulness of his own price, about which he might be 
expected to know a little, although even here there might be room for 
doubt. It is the lawfulness of someone else’s s price. One can hardly 
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imagine a more impossible burden of proof to impose upon the en- 
forcement agency. 

The decision limited the good faith defense to discriminations made 
to meet competitors’ prices; that is the Supreme Court’s decision. 
The Attorney General’s committee would extend it to discriminations 
made to beat competitors’ prices as well. The report says: 

An incidental undercutting of the prices quoted by others, when in the course 
of genuinely meeting one particular competitor’s equally low price offer, hence 
should not invalidate a seller’s defense (p. 183). 

The report does not describe the circumstances under which an 
undercutting of price is only incidental. 

In the Standard Oil decision, the good faith defense was limited to 
defensive price discriminations made to retain an existing customer. 
That was—well, we are all familiar with the Red Wing and the Stand- 
ard Oil and just what happened. 

The Attorney General’s committee would extend the defense to ag- 
gressive discriminations made to obtain new customers. The ration- 
alization for this position consists of mere assertion. The report says 
that the Court “merely employed language describing the case at bar” 
and that a limitation of the defense to defensive price discriminations 
“would not be in keeping with elementary principles of competi- 
tion * * *” Asthe man on television says: “So there you are.” 

The Attorney General’s committee certainly has the right to its opin- 
ion that the Supreme Court’s decision does not go far enough. Ono 
can, however, question the propriety of the committee’s efforts to 
create the impression that what it regards as right and proper has 
already been accepted by the Court and is today the law of the land. 
But what really astounds me is the committee’s statement that what 
it considers the law should be, not what the law is, now governs the 
enforcement of the law. The report states: 

Since the statute may be presently interpreted as we propose, we do not con- 
sider legislative amendment necessary now. 

In my opinion that statement warrants further examination by your 
committee. 

The Cuarrman. Would you repeat that ? 


Since the statute may be presently interpreted as we propose—— 


Senator Keravuver. They don’t—that is right. They don’t think 
any amendment is necessary. They are stating what the Supreme 
Court is going to say. And therefore no cauaaiis no legislation 
is necessary. 

Immobility on the monopoly front would also result from an accept- 
ance of the committee’s position on conspiracy cases. The issue here is 
the extent to which conspiracy can be inferred from indirect evidence— 
that is, evidence of identical buds, simultaneous price changes, com- 
mon refusal to sell at the mill, the charging by all producers of rail 
freight even though the commodity is shipped by truck or water, the 
common use of similar freight rate books and extra books, and so on. 
In most concentrated industries it is only by the use of such indirect 
evidence that conspiracy can ever be proved. The large corporations 
have long ago learned the importance of not keeping in their files 
letters, minutes, memoranda, or documents of any kind which would 
constitute direct evidence of conspiracy. One of the functions of the 
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corporation lawyer is to keep his client from making precisely this 
type of mistake. Therefore, since direct evidence can seldom be found, 
all that needs to be done in order to immobilize the law against con- 
—— is to rule out indirect evidence as proof. This the report of 
the Attorney General’s committee has proceeded to do. 

It has done this by subordinating the law, as developed in the /nter- 
state Circuit, Cement Institute, Paramount Pictures and American 
Tobaeco:Co. cases, to one decision, theCourt’s ruling in Theatre Enter- 
prises, Inc. v. Paramount Film Distributing Corp. 

Mr. Keating. May I interrupt and ask you what the chronology of 
those casesis? Which is the latest decision ? 

Senator Kerauver. The 7heatre Enterprises v. Paramount Film 
Distributing was the later case. I think Justice Clark went—I think it 
is a poor decision, but even that case does not interpret, does not mean 
what the Attorney General’s committee says it does. 

Mr. Keating. You would not be critical of the Attorney General’s 
committee for placing the greatest reliance on the latest pronounce- 
ment of the Supreme Court, would you? 

Senator Kerauver. Well, but here is a committee, I understood, 
undertook to consider what needed to be done with the antitrust 
laws to preserve our free enterprise system. By ruling out conspir- 
acy, by indirect evidence, they make it practically impossible to 
provo a case. 

= Keatina. Is that what was done in this Theatre Enterprises 
case 

Senator Krerauver. That is what they say was done, and I thought 
it was a bad decision, but I am sure it did not go as far as the Attorney 
General’s committee said it did. 

I agree with Professor Rostow, who, in his dissent in the Attorney 
General’s committee stated that, “The emphasis given to the limited 
decision of the Supreme Court—misinterpreted,” and Mr. Rostow 
goes on to point out that the decision, he says, “in no way weakens 
the authority” of the earlier cases which I have cited. I think there 
is dicta in the case that does weaken the authority. It is no justifica- 
tion for the Attorney General’s report in trying to rule out infrequent 

rooi. 

Mr. Scorr. Senator, if I may interrupt at that point, isn’t Profes- 
sor Rostow doing meaty what you say that report is doing? Isn't 
he saying what he thinks the Court means and what he thinks it 
ought to say ? 

enator Kreravuver. Well, it is one thing to say what you think the 
Court thinks in a decision, but it is another thing to say what you 
think the Court is going to decide in the future. 

The Cuarrman. Is it not true, Senator, that Theatre Enterprises 
Corp. against Paramount Distributing Corp. was a private treble- 
damage suit unlike the other cases mentioned ¢ 

Senator Keravuvrr. Yes; that is correct. 

The Cuatrman. Here, I believe, the Court held that the defendant 
had rebutted the prima facie case presented by the plaintiff, who had 
put into the record a decree that had been entered against the defend- 
ant in a Government suit. 

Senator Krerauver. That is correct; it was on a different basis. It 
was a private suit and I do not think it meant what the committee 
said it did. But there is some hazy language in the decision. 
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The CuatrmMan. Would you say that the rationale of that decision 
might have sort of a binding effect upon the enforcement policies of 
the Department of Justice in view of its favorable mention by the 
Attorney General’s committee? 

Senator Keravuver. Well, I do not know exactly what the Attorneys 
General finally do with the various recommendations in the com- 
mittee’s report. But if that interpretation of the Theatre Enterprises 

case is followed, that you have to have direct, something signed in 
blood by the conspirators, then it is going to have a very important 
effect upon the enforcement of the laws. 

Mr. Scorr. Mr. Chairman, since we have a quorum call, could I 
ask the Senator one question before I leave? This is a general ques- 
tion, Senator: In view of your position regarding tightening of the 
antitrust laws, what is your opinion with respect to extending the anti- 
trust laws to labor unions, in view of the recent merger of the CIO and 
the A. F. of L.? 

Senator Keravuver. I think it is something that this committee 
ought to study. I never have considered labor, though, as a com- 
modity in the sense of the antitrust laws, and the Supreme Court has 
held, I think, a number of times, that labor was not properly in 
connection with antitrust laws. 

Mr. Scorr. Since you propose remedial legislation for business do 
you also propose remedial legislation for labor unions? 

Senator Keravuver. No. I do not propose it. 

The CHatrman. Of course you will agree, Senator, that labor of 
human beings is not a commodity ; is that right ? 

Senator Keravver. It is not a commodity. That is my opinion 
and that is what the Supreme Court has always held. 

The Cuarrman. Where unions engage in fraud or violence or do 
anything that tends to achieve some direct commercial restr aint, such 
activities are covered by present law. 

Senator Krrauver. They have to be dealt with in—this whole prob- 
lem has been dealt with on a different kind of basis than dealing with 
property, because it is not a commodity; it is not property. As the 
chairman has suggested, there are laws already on the statute books 
of various kinds. 

If conspiracy cannot be proved by the use of indirect evidence, 
what is to happen in a situation such as that presented by the cement 
industry? An example cited by Senator Douglas in the debate on the 
basing point bill, S. 1008, should make my meaning clear. Accord- 
ing to Senator Douglas, the Illinois Department of Highways in 
January 1947 asked for bids for 50,000 barrels of cement delivered 
inside each of the 102 counties in the State. Eight firms presented 
such sealed bids. While these differed as between counties, as would 
be expected from the manner in which the basing point system 
operates, within each of the 102 counties all of the 8 bids were identical 
to the last cent. Senator Douglas then asked Prof. C. O. Oakley, 
chairman of the Department of Mathematics at Haverford College, 
what was the chance that this identity of 8 bids in each of 102 counties 
was purely accidental. The chance that it was purely accidental was 
found to be about 1 out of 8 followed by 214 zeros, or less than that 
of picking out at random a single predetermined electron in the total 
universe. Yet, according to the report, we do not have proof of 
conspiracy unless we have proof of the agreement itself. 
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Mr. Chairman and members of the committee, these are the major 
purposes and intended results of the report. There are others but 
these are paramount. 

The intended result of this report is, first, that is the majority nae 
first to inject the “rule of reason” into the entire structure of the 
antitrust laws; second, to impose standards of proof which would 
make virtually impossible the successful prosecution of a merger 
case under the amended section 7 of the Clayton Act. 

Third, to retain good faith a complete defense to a charge of price 
discrimination not only in those circumstances to which it was limited 
by the Supreme Court but to extend it to other circumstances as 
well; and fourth, to require or prove of conspiracy a type of evidence 
which can rarely if ever be obtained from the modern large corpora- 
tion. 

It is to be expected that the majority of the members of the Attorney 
General’s committee will be fulsome in their praise of the general 
spirit and objectives of the antitrust laws. But do not be misled. 
These gentlemen came not to praise competition; they came to bury 
it. 

Thank you, Mr. Chairman. 

The CuarrMan. It is the practice of the committee to allow counsel 
to ask questions. But members of the committee may, when the occa- 
sion arises, and they deem it proper, to interrupt counsel. Our chief 
counsel is Mr. Herbert N. Maletz, and our cocounsel is Mr. Kenneth R. 
Harkins. 

Mr. Maletz. 

Mr. Materz. Senator, the Attorney General’s report suggests that 
in applying the Celler-Kefauver Anti-Merger Act, a large number of 
economic tests should be applied to determine whether the law is 
violated. Do you think that the tests suggested on pages 125 to 127 
of the report, by and large, seem to give a greater emphasis to a Sher- 
man Act test of monopolistic restraint rather than to the Clayton Act 
standard of the probability of a substantial lessening of competition 
in the market ? 

Senator Kerauver. Page 125? 

Mr. Materz. 125 to 127. I think you have already adverted to the 
economic tests suggested there. 

Senator Kerauver. Well, in the first place, this is bringing in the so- 
called rule of reason which the Clayton and the Federal Trade Com- 
mission Act were passed to get away from, because the rule of reason 
was brought in the Standard Oil case. That was the reason they 
were applied. 

So now they do away with the intention of the Congress, and bring 
the rule of reason into the Clayton Act, and certainly I agree with you 
that these tests generally are more pointed to the Sherman Act than to 
the Clayton Act. 

Mr. Maerz. Would these tests tend to obliterate the distinction 
between the Sherman Act and the Clayton Act? 

Senator Kerauver. I think they would substantially. 

Mr. Materz. If these tests were followed, might they result in nul- 
lifying the congressional intent underlying the passage of the Celler- 
Kefauver Act ? 
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Senator Krerauver. They would undermine the intent of the Con- 
gress, not only in the passage of the Celler-Kefauver Act, but in the 
passage of the cclainal Clayton Act. 

Mr. Materz. Let me ask you this: In your opinion is vertical inte- 
gration, as presently being carried out, a threat to our competitive 
process ¢ 

Senator Kerauver. I think that it is. 

Mr. Maerz. I wonder if we might have your views with respect 
to a supposed conflict between the Robinson-Patman and the Sherman 
Act? 

Senator Keravuver. I do not think there is any such conflict. They 
were passed each in their orvn field and I think the so-called conflict 
is a method used to confuse the two and to weaken the two. I think 
there is no fundamental conflict. 

Mr. Matetz. We note, Senator, that the Attorney General’s com- 
mittee recommends that Congress repeal section 3 of the Robinson- 
Patman Act which provides criminal penalties for discriminatory 
practices . 

Senator Kerauver. Yes, sir. 

Mr. Matetz. Do you agree with that recommendation ? 

Senator Keravuver. I certainly do not. 

Mr. Materz. As you know, section 2 (c) of the Robinson-Patman 
pertains to buyers obtaining brokerage allowances from sellers. Does 
that section, as presently interpreted by the courts, prohibit the pay- 
ment of a brokerage to buyers? 

Senator Keravuver. It done that is correct. 

Mr. Materz. When the market is free of coersive influence, do you 
think it is customary that brokerage payments are accorded to buyers? 

Senator Kerauver. I am not sure I understood the question. 

Mr. Matetz. Let me put it this way. If large mass buyers are 
permitted to receive brokerage, do you think it would, or would not, 
be likely that preferential treatment would be accorded those buyers? 

Senator Krerauver. Yes; I think that is undoubtedly true, and that 
was brought out pretty clearly in some limited hearings we had on a 
bill that was introduced last term in the Senate. 

Mr. Maerz. The Attorney General’s committee recommends that 
section 2 (c) of the Robinson-Patman Act be amended so as to allow 
buyers to receive brokerage payments from sellers of supplies. Do you 
agree with that recommendation, Senator? 

Senator Krerauver. No, I do not agree with it; and the evidence 
was very clear that that would certainly be to the detriment—that 
would be to the detriment of the small-business men and to the inde- 
pendent. The same proposal was made before our committee in the 
Senate, the Senate Judiciary Committee, and when the matter was 
gone into, it did not have any support at all; it was unanimously 
opposed by all of the retail merchant groups as well as the brokerage 
firms. 

The CHarrman. Senator, if I may interrupt Mr. Maletz. In your 
opinion, has the present merger activity had a major impact on the 
competitive structure of American industry ? 

Senator Kerauver. It certainly has, and I am very much alarmed 
about the fact that every day you pick up the paper you see some 
additional merger, consolidation, among not only industrial corpora- 
tions but banks. 
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We are already up to a point of concentration that was alarming 
and it is continuing at a very rapid pace. 

The Cuarrman. Now, going back to the Attorney General’s report 
with respect to mergers, did the report call attention to the current 
wave of mergers and call for any vigilant or zealous enforcement of 
the existing laws relative to these mergers? 

Senator Keravver. I think one of the great weaknesses of the report 
is set out in the dissent of Mr. Schwartz which did not get printed 
with the report and it did not go into that at all. 

Mr. Schwartz on page 2 of his minority views says: 

To obtain this question would have required a good hard look at financial 
and industrial structure and practice in the United States in comparison with 
the goals envisioned by the antitrust laws. This was not done. 

Then he goes on to say that the study was not made in connection 
with and in consideration of the economic facts of what had taken 
place and what were going on today at all. 

The Cuamman. Did the committee comment on the fact that only 
six merger cases had been started under the Celler-Kefauver Act, 
three by the Federal Trade Commission and three by the Attorney 
General ? 

Senator Keravuver. I did not see that in the committee report. 

The Cuarrman. There is nothing in the report? 

Senator Krravuver. No, sir. 

The Cuarrman. To your knowledge, would you say that the report 
contained any recommendations addressed to Congress regarding the 
strengthening of the present antitrust laws ? 

Senator Keravuver. There is no recommendation that, in my opin- 
ion, would strengthen them. All of them were too weaken, to cut 
down, either by suggested legislation or by suggesting what the 
Supreme Court ought to do or what the administrative agencies 
should—what action they should take. 

All of the recommendations were in favor of the monopolies, in 
my opinion. 

The Cuarrman. Would you be in favor of any new statute prohibit- 
ing any further acquisitions by companies occupying a dominant 
position in an industry unless it is demonstrated that the acquisition 
would be in the public interest? Would you, for example, allow 
a concern like General Motors, United States Steel, or General Elec- 
tric which occupy a dominant position, to acquire other entities by 
merger, unless they can show that the acquisition is in the public 
interest ? 

Senator Krravuver. Well, Congressman Celler, generally, I am in 
favor of a tightening down on these acquisitions. I think that a 
law of that sort would have to be, of course, clearly thought over. 

I think the general original intent of the Sherman Act and the 
Clayton Act, with the Celler-Kefauver amendment, has substantially 
that in mind. 

I do think they both ought to be strengthened. The exact language 
I would not know. 

One trouble about this whole matter is that for a long time the 
Congress has been holding back—and those in proposing laws to 
strengthen the antitrust. laws—feeling that something real and sub- 
stantial and worthwhile would come out of this report as a guide to 
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Congress to improve the laws and stop the monopoly trend. We 
waited this time and here is what we have got. 

I want to say that I think two bills that you have sponsored over 
here and that have been passed by the House are certainly very helpful 
and I hope we can get Senate action on them. 

The Cuatrman. You have noticed the wave of bank mergers. Did 
the Attorney General’s committee make any recommendation concern- 
ing what should be done about acquisitions of independent small 
banks by the larger banks ? 

Senator Keravver. I did not see any recommendations. 

The Cuatrman. Do you know of any bank merger that has been 
stopped in recent years by any of the agencies of the Federal 
Government ? 

Senator Kerauver. Mr. Chairman, I know of none. I think it is 
significant that the number of banks has decreased during the past 
2 or 3 years; whereas the number of branch banks has increased 
substantially. 

There are fewer banks today than there were 2 years ago or 3 years 
ago, and I know of no merger that has been stopped although I am 
not in position tosay. There may have been some. 

The CuatrmMan. Mr. Barnes stated that he felt that he had no power 
under the Clayton Act to stop the mergers of banks and he recom- 
mended that it might be well to include the word “banks” in the 
Celler-Kefauver Act. 

What do you think about that? 

Senator Kerauver. There is an exception in the Celler-Kefauver 
Act regarding mergers of banks achieved through asset acquisitions. 
Of course, I feel that the Federal Deposit Insurance Corporation and 
the Comptroller of the Currency of the Treasury Department, would 
have adequate jurisdiction to stop this sort of thing. But I believe 
that two remedial methods would be better than the one we have, 
which has not stopped any bank mergers. So I would favor the 
inclusions of the banks under the Clayton Act. 

The CuHatrmMan. Well, it is interesting to note that on May 6, Mr. 
Gidney, Comptroller of the Currency according to the New York 
Times was taking a neutral position in the currency controversy over 
the increase in bank mergers throughout the Nation. 

Do you have any comment on that “neutral position” taken by the 
Comptroller of the Currency ? 

Senator Kreravuver. Well, that shows the need of some other remedy 
because apparently this agency, which ought to be wanting to pro- 
tect the independence of the banks larger concentrations, and in tak- 
ing a neutral position—apparently that needs legislation. 

The Cuarrman. As a matter of fact, I have been giving attention 
to the number of mergers in my State of New York, and apparently 
his neutral attitude was one of see nothing, do nothing and hear 
nothing, and let the mergers go on their merry way. 

Mr. Keating. Under existing law what could he have done? 

Senator Kerauver. They could deny charters; they could deny 
FDIC approval. 

Mr. Kearine. I did not hear that. 

Senator Krravuver. They have to get the permission of the Comp- 
troller of the Currency and the Federal Deposit Insurance, is my 
understanding. 
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The Cuairman. Do you mind my answering that ? 

Mr. Keatrne. No, I do not. 

The Cuatrman. I want to say that the Comptroller of the Currency 
has authority over the operations of the national banks. He can refuse 
to allow national banks to merge; he can refuse to allow a State bank 
to merge with a national bank if the consolidated bank is to be a na- 
tional bank. It is significant that to avoid the jurisdiction of the 
Comptroller the Chase National Bank and the Bank of Manhattan Co. 
agreed to have the State bank absorb the national bank. Therefore, 
the Bank of Manhattan Co., a State bank, absorbed the Chase National 
Bank, a national bank, rather than the reverse. The Chase was a much 
larger bank than the Bank of Manhattan. 

There may have been other reasons but a principal reason was to 
avoid the jurisdiction of the Comptroller of the Currency. 

Senator Kerauver. Well, the Federal Deposit Insurance Corpora- 
tion still could stop these things if they wished. 

Mr. Keatine. Would you refer us to the law, which gives them the 
power to stop a bank merger on the basis that it tends to monopoly ? 

Senator Kerauver. Well, they do not have to approve the deposits 
unless they feel it is in the public interest to do so. 

I do not know if the monopoly criteria is definitely set out, Con- 
gressman Keating. Perhaps it is not but they have wide powers in 
considering what service is going to be best for the communities; and 
I think that where they can decide that it is not in the best interest of 
the community to allow another bank to be created that, conversely, 
they would have the right to decide that it is not in the best interests 
of the community to allow two banks which were serving the com- 
munity to consolidate and continue on their guaranty of deposits. 
But maybe that right should be spelled out more accurately. 

Mr. Keratine. I think that is undoubtedly true, but I had the im- 
pression that under existing law the sole criterion was service to the 
community. 

The Cuarrman. No, it ismore than that, if I may interrupt. 

I should like to read an extract from a letter that the Comptroller 
of the Currency wrote to me in answer to my protest concerning the 
merger of the National City Bank and the First National Bank of New 
York, and nine other bank mergers in nearby Long Island. 

He said, among other things: 

There may be a technical question as to the specific application of section 7 of 
the Clayton Act to these mergers. However, it has been the practice of the 
Comptroller before giving his approval to determine whether the effect of the 
merger in any section of the country may be substantially to lessen competition 
or tend to create a monopoly. 

He quotes the language of the Celler-Kefauver amendment. 

Mr. Frnt. Mr. Chairman, one thought strikes me at this moment. 
Suppose these banks continue to merge all over the country. Would 
not the Government ultimately have to step in and regulate them like 
they do the railroads? Sothat I wonder what gain these banks would 
have if they continue this merger trend to the point where they meet 
that kind of control? A 

Senator Kerauver. You hear about a lot of mergers but you hear 
about mighty few of them being broken up. i 

I would say those that are broken up are mighty, mighty few and 
those that join together 
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Mr. Knuatine. The point that the gentleman expresses is exactly the 
one that I made in my opening statement; the fact that the monop- 
olists or those who seem to create monopolies are the greatest factor in 
leading to the possibility of State socialism. If all the banks did join 
and become one big bank, the cry for the Government to take it over 
would be practically impossible to withstand, and it would be the 
death of private competitive enterprise. 

Senator Keravver. I think that is right. 

I would like to comment further on Congressman Fine’s question ; 
that is, you can have all the regulatory bodies in the world and they 
can be ever so honest and intelligent, and, of course, many of them 
are not diligent. But assuming even that they are diligent, regula- 
tory bodies have never been a very satisfactory way of assuring 
competition. The best assurance of competition is to have many in 
the field competing with one another. 

That is very true in the power industry. I could give you a lot of 
examples where, even under the National Holding Company Act and 
all of the State regulations, still you find the user of the power fre- 
quently his rates and prices are not protected by the State regula- 
tory bodies unless there is present and active some practical 
competition. 

Mr. Fixe. What about utilities for example in New York State, 
where tte public service commission regulates them and fixes the 
prices 

Senator Kerauver. They help some but you will find that, strangely 
enough, the private power companies on the perimeter of the public 
power agencies, like Bonneville and TVA, the rates are lower close, 
and they get higher and higher the farther they get away, showing 
that if there is a competitive factor, that that brings down the rates; 
and strangely, also, the companies that bring the rates down by virtue 
of actual competition usually make more money than the ones that 
have the high rates. 

You will find the lowest rates to be around Bonneville and around 
the TVA area. When you get farther away, the rates of electric power 
go up until in New York it is pretty high; in New England it is very 
high. Yet all these States have very good regulatory bodies. But that 
just demonstrates that actual competition is the best regulator, better 
than a commission. 

Mr. Roptno. Senator 

Senator Kerauver. Yes, sir. 

Mr. Roprno (continuing). Following Congressman Fine’s inquiry, 
is it conceivable in your opinion, that if the present trend of merger 
and monopoly continues, a situation such as the one he describes might 
actually come about ? 

Senator Kerauver. Well, we know that when these things get too 
big, the only alternative is for the Government to step in and take 
them over; and it certainly is conceivable and it may happen unless we 
strengthen our antitrust laws and get more diligent about protecting 
free enterprise. 

That is what happened in Germany and in Italy. 

When that happens, when you lose your economic freedom, your 
political freedom is pretty well gone, too. 

The Cuarrman. Senator, do you think—getting back to the At- 
torney General’s report—that it was fair treatment of the dissenters, 
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like Professor Schwartz of the University of Pennsylvania, that their 
dissenting opinions were scattered throughout the report of the ma- 
jority of the members of the committee ? 

Professor Schwartz had this to say: 

This dissenting opinion has been printed and released independently because 
the cochairman of the committee refused to publish it as submitted. Instead the 
opinion has been dismembered, condensed and distributed through 350 pages 
of majority report. This frustrates the main purpose of the dissent, which was 
to demonstrate that the net effect of most of the interpretations and changes 
recommended by the majority is to weaken rather than to strengthen the anti- 
trust laws. 

Senator Kerauver. Mr. Celler, I respectfully suggested to Judge 
Barnes the other day that I thought it was not only unfair to the dis- 
senters but I think it is unfair to the reader because it is so hard to find 
the dissent; and then, furthermore, usually in here, it is impossible 
to tell just how many did dissent. 

The Cuatrman. Would you call that censorship or suppression— 
what would you call it? 

Senator Keravuver. Well, I think it is censorship, and I think it also 
does not give a thorough picture of the other side and of the number 
that were on the other side. 

The Cuatrman. The dissenters had to print their dissent at their 
own expense. 

Senator Krerauver. Yes. Mr. Schwartz, I understand, at his own 
expense, has printed a very forceful dissent and he, himself, says he 
thought he had very bad treatment. 

Mr. Kratinc. Well, there are a lot of dissents in this report. 

The CuatrmMan. But it is not separate dissents. They are inter- 
spersed with the observations and opinions of the majority. 

Mr. Keatrnc. You mean the dissent should be all in one package; 
is that it? 

The Cuarman. It not only should be in one package but it should 
not be chopped up as it was with portions put here and portions put 
there, and not all of the dissents included in fact. 

Mr. Keatine. I thought they were trying to deal with various 
subjects under the antitrust laws and to include dissents at the points 
where the subjects were taken up. 

The CHarrman. It would have been well to print the dissent at the 
particular portion of the particular subject. 

Mr. Keatine. That is what I thought was done. 

The CuarrmAn. The cochairmen determined what portion of the 
dissent on a particular subject would be used. They deleted some 
portions and included others. _ 

Senator Kerauver. Well, Mr. Schwartz says here that—he suggests 
this his dissent was mutilated and says: 

It does not fairly present the views of those who differed with this basic 
philosophy— 
and I think he is right about it. 

The Cuarrman. The Chair wants to comment that the distinguished 
Member from Texas, Mr. Wright Patman, one of the authors of the 
famous bill called the Robinson-Patman Act, has been waiting pa- 
tiently. I wonder whether we can at this point limit our questions 
so that Mr. Vatman can be heard this morning? 
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Senator Kerauver. I certainly appreciate this opportunity, Mr. 
Chairman. 

The Cuatrman. The Chair wishes to offer his gratitude to the dis- 
tinguished Senator from Tennessee for his testimony which will be 
most helpful indeed in our deliberations. 

It isalways a pleasure to be associated with you. 

Senator Kerauver. Thank you very much. 

Mr. Keratrne. Is Senator Kefauver being invited to return so that 
we can hear Mr. Patman? 

The Cuarrman, If you have any questions, go ahead. 

Senator Kerauver. If you would rather I come back, I will do so. 
Mr. Patman has a lengthy statement here. 

Mr. Keattne. Just in a word, will you tell us what the Celler- 
Kefauver bill did? 

Senator Kerauver. Congressman Keating, as you know, when the 
original section 7 was passed, the authors envisioned that all mergers 
would be by the purchase of a capital stock of other corporations; 
so instead this device of leaving the capital structure intact but pur- 
chasing the assets was developed. So the main purpose of our bill 
was to place a limitation on the acquisition of assets, the same as 
capital stock. 

The Cuarrman. May I at this point put in the record the report 
of the House Judiciary Committee in explanation of the Celler- 
Kefauver Antimerger Act. 

(The document referred to follows:) 


{H. Rept. 1191, 8ist Cong., 1st sess.] 


AMENDING AN Act ENTITLED “AN AcT TO SUPPLEMENT EXISTING LAws AGAINST 
UNLAWFUL RESTRAINTS AND MONOPOLIES, AND FOR OTHER PURPOSES,”’ APPROVED 
OcTOBER 15, 1914 (38 Stat. 730), As AMENDED 


The Committee on the Judiciary, to whom was referred the bill (H. R. 2734) 
to amend an act entitled “An act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 15, 1914 
(38 Stat. 730), as amended, having considered the same, report favorably thereon 
with amendments and recommend that the bill as amended do pass. 

The amendments are as follows: 

Page 1, line 6, following the figures “1914”, insert “, as amended”’. 

Page 1, line 6, strike out the word “Annotated”. 

Page 1, line 6, strike out the word “sec.” and insert in lieu thereof “secs.”. 

Page 1, line 6, following the figure ‘‘18”, insert ‘‘and 21”, 

Page 3, line 17, strike out the word ‘not’ and insert in lieu thereof the word 
‘nor’, 

Page 4, line 4, strike out the word “not” and insert in lieu thereof the word 
“ner. 

Page 6, lines 11 and 12, strike out “circuit court of appeals of the United States” 
and insert in lieu thereof “United States Court of Appeals”. 

Page 6, line 20, strike out “circuit court of appeals of the United States” 
and insert in lieu thereof “United States Court of Appeals”. 

Page 7, line 1, strike out the word “testimoney” and insert in lieu thereof 
“testimony”. 

Page 8, line 6, strike out the figure “240” and insert in lieu thereof “1254”, 

Page 8, lines 6 and 7, strike out “the Judicial Code.” and insert in lieu thereof 
“title 28, United States Code.” 

Page 8, lines 10 and 11, strike out “circuit court of appeals” and insert in 
lieu thereof “United States Court of Appeals”’. 

Page 8, line 25, and page 9, line 1, strike out “circuit court of appeals of 
the United States” and insert in lieu thereof “United States Court of Appeals”. 

Page 9, line 3, strike out “circuit court of appeals” and insert in lieu thereof 
“United States Court of Appeals”. 

All of the above amendments are merely formal and correctional. 
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ECONOMIC BACKGROUND 


Measured by practically any method and compared to practically any stand- 
ard, the level of economic concentration in the American economy is high. The 
Temporary National Economic Committee found that, if an individual product 
is picked at random, there is a one-to-one chance that the four largest pro- 
ducers of that product will account for 75 percent or more of its output.’ 

Moreover, the long-term trend of concentration has been steadily upward. 
Although comparable postwar data are not as yet available, the National Ke- 
sources Committee found that while the 200 largest nonbanking corporations 
owned about one-third of all corporation assets in 1909, by 1928 they owned 48 
percent of the total, and by the early thirties the proportion had increased to 
54 percent.” This long-term trend is confirmed by another series prepared by 
an analyst of Moody’s Investment Service, which shows that 316 large manu- 
facturing corporations increased their proportion of the total working capital of 
all manufacturing corporations from 35 percent in 1926 to 47 percent in 1988.° 

This long-term rise in concentration is due in considerable part to the external 
expansion of business through mergers, acquisitions, and consolidations. Thus, 
in the case of the steel industry, mergers and acquisitions of other companies 
accounted for one-third of the long-term growth (1915-45) of the Bethlehem 
Steel Corp.; and two-thirds of the growth of Republic Steel.‘ And in the case 
of the industry’s largest firm, the original formation of the United States Steel 
Corp. represented the greatest consolidation in history, with more than 170 
formerly independent concerns having been brought together at one fell swoop, 
Much the same situation is true of the copper industry, in which no less than 
70 percent of the long-term growth (1915-45) of the three largest companies, 
Anaconda, Kennecott, and Phelps-Dodge, has been due to external expansion 
through acquisitions and mergers.° 

The importance of mergers and acquisitions as a cause of economic concen- 
tration has increased rapidly during recent years with the acceleration of the 
merger movement. During the period, 1940-47 some 2,500 formerly independent 
manufacturing and mining companies disappeared as a result of mergers and 
acquisitions. This is a minimum estimate, since it is based upon a sample drawn 
principally from reports of acquisitions of the larger corporations as published 
in the leading financial manuals. 

That the current merger movement has had a significant effect on the economy 
is clearly revealed by the fact that the asset value of the companies which have 
disappeared through mergers amounts to 5.2 billion dollars, or no less than 5.5 
percent of the total assets of all manufacturing corporations—a significant seg- 
ment of the economy to be swallowed up in such a short period of time. 

Apart from this general effect, the current movement has had the result of 
raising the level of economic concentration in a number of very specific ways. 
In the first place, recent merger activity has been of outstanding importance in 
several of the traditionally “small business” industries. More acquisitions and 
mergers have taken place in textiles and apparel and food and kindred products— 
predominantly “small business” fields—than in any other industries. Further- 
more, in certain other industries which have traditionally been considered as 
“small business” fields (such as steel drums, tight cooperage, and wines) nearly 
all of the industry has been taken over by very large corporations. Finally, the 
outstanding characteristic of the merger movement has been that of large cor- 
porations buying out small companies, rather than smaller companies combining 
together in order to compete more effectively with their larger rivals. More 
than 70 percent of the total number of firms acquired during 1940-47 have been 
absorbed by larger corporations with assets of over $5,000,000. In contrast, fully 
93 percent of all the firms bought out held assets of less than $1,000,000. Some 
33 of the Nation’s 200 largest industrial corporations have bought out an aver- 
age of 5 companies each, and 13 have purchased more than 10 concerns each. 

Such in general outline is the broad economic problem of high and increasing 
concentration with which this legislation is concerned. 


1'TNEC Monograph No. 27, The Structure of Industry, 1941, pp. 413-481. 

? National Resources Committee, The Structure of the American Economy, 1939, p. 107. 

a Cong., 2d sess., Economic Concentration and World War II, S. Doc. 206, 1946, 
pp. 6-7. 

* Federal Trade Commission, The Merger Movement: A Summary Report, 1948, p. 25. 

5 Federal Trade Commission, The Copper Industry, 1948. 





28 ANTITRUST AND MONOPOLY PROBLEMS 


HISTORY OF ANTIMONOPOLY LEGISLATION 


Congress first came to grips with the problem in 1890 when, with only one dis- 
senting vote, it passed the Sherman Act. In 1914 Congress again considered the 
subject and concluded that something more than the Sherman Act was needed to 
prevent monopolies and unwarranted mergers which would substantially lessen 
competition. 

The usual practice at that time for the creation of a merger was for one corpo- 
ration to buy the controlling stock of competing corporations. Section 7 of the 
Clayton Act, passed in 1914, was intended to prevent monopolies in their incipi- 
ency. So far as is material here, it prohibited a corporation from acquiring the 
capital stock of a competitor where the effect “may be to substantially lessen com- 
petition between the corporation whose stock is acquired and the corporation 
making the acquisition, or to restrain such commerce in any section or community, 
or tend to create a monopoly of any line of commerce.” 

That the Congress meant to deal effectively with this problem is shown by the 
following language of the report of the House Committee on the Judiciary, dated 
May 6, 1914, recommended passage of the Clayton Act: 

“Section 8 (now sec. 7 of the Clayton Act) deals with what is commonly known 
as the holding company, which is a common and favorite method of promoting 
monopoly. ‘Holding company’ is a term generally understood to mean a com- 
pany that holds the stock of another company or companies, but as we under- 
stand the term a holding company is a company whose primary object is to hold 
stocks of other companies. It has usually issued its own shares in exchange for 
these stocks and is a means of holding under one control the competing com- 
panies whose stocks are thus acquired. As thus defined a holding company is an 
abomination, and in our judgment is a mere incorporated form for the old- 
fashioned trust.’ ° 

Likewise, the Committee on the Judiciary of the Senate, in a report dated July 
22,1914, to accompany H. R. 15657 (the Clayton Act) stated as follows: 

“* * * Broadly stated, the bill, in its treatment of unlawful restraints and 
monopolies, seeks to prohibit and make unlawful certain trade practices, which, 
as a rule, singly and in themselves, are not covered by the act of July 2, 1890, or 
other existing antitrust acts, and thus, by making these practices illegal, to ar- 
rest the creation of trusts, conspiracies, and monopolies in their incipiency and 
before consummation * * *,”7 

In view of these clear statements of intent, the present impotence of section 7 
raises the question as to why Congress, in granting the Federal Trade Commis- 
sion power to prevent purchases of stock, did not also give it the power to move 
against acquisitions of assets. Inasmuch as purchases of assets are more bind- 
ing and lasting, and thus more destructive to competition, this omission seems 
particularly paradoxical. The answer lies in the fact that at the time when 
Congress enacted the Clayton Act, most acquisitions took the form of stock pur- 
chases. By comparison, acquisitions of assets were relatively unimportant. 

The economic background behind the passage of the Clayton Act in 1914 was 
the great merger movement which began in the very end of the nineteenth century 
and extended through 1907. During this period, which witnessed the birth of 
such huge consolidations as the United States Steel Corp., most mergers were 
effected through the purchase of stock. There were solid reasons behind this 
predominance of stock acquisitions. It is much easier to purchase stock than 
assets. This is especially true in the case of holding companies which mush- 
roomed during this early merger movement, since the holding company can readily 
exchange some of its shares for the stock of the company to be absorbed. More- 
over, stock acquisitions are peculiarly suitable in any era which is character- 
ized by the flotation of enormous amounts of watered stock. The prevailing 
method of promoters in bringing together these huge consolidations was to form 
a great holding company, which would then issue under its own name vast 
amounts of stock. Part of the stock so issued would be used to pay off the 
owners of the separate companies absorbed in the consolidation. The greater the 
amount of watered stock, the easier it was to absorb companies through the 
medium of stock transfers. 

That acquisitions of stock were, indeed, the customary and prevailing method 
of absorbing competitors was forcibly brought out by Justice Stone in his dis- 


= Bosse yomaiyie on the Judiciary, Rept. No. 627, 68d Cong., 2d sess., to accompany 
eT Os ae. 

7 Senate Committee on the Judiciary, 8S. Rept. No. 698, 63d Cong., 2d be , 1914 
to accompany H. R. 15657, p. 1. . . a a 
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senting opinion in the Arrow-Hart and Hegeman case. He said that corporate 
mergers were “commonly” effected through stock acquisitions, that “only in rare 
instances” would a merger be successful without advance acquisition of working 
stock control, that such control was “the normal first step toward consolidation,” 
that it was by that process most consolidations had been brought about, that this 
was “the first and usual step” and that the statute therefore reached the evil of 
corporate mergers “in its most usual form by forbidding the first step.”* Al- 
though industry, partly because of this very statute, no longer relies as heavily on 
stock acquisitions, Justice Stone’s opinion was an accurate reflection of the busi- 
ness practices prevailing at that time. 

In 1926 the Supreme Court, in a decision covering three section 7 cases, declared 
that if the acquiring corporation had so used its stock purchases as to secure title 
to physical assets of the corporation acquired before the Federal Trade Commis- 
sion issued its complaint, an order by the Commission was improvident.® In 
1934 the interpretation of the law respecting acquisitions of stock control, which 
were subsequently converted into outright purchase of assets, was extended by 
the Supreme Court, which held that if an acquiring corporation secured title to 
the physical assets of a corporation whose stock it had acquired before the 
Federal Trade Commission issues its final order, the Commission lacks power to 
direct divestiture of the physical assets, even though the acquisition of stock 
control may have fallen within the prohibitions of section 7 of the Clayton 
Act. 

From 1945 through 1948 companion bills designed to close the loophole in the 
law were regularly introduced in the Senate and the House by Senator O’Mahoney 
and Senator (then Representative) Kefauver. In both the Seventy-ninth and 
the Eightieth Congresses the House bill was approved by a subcommittee of 
the House Judiciary Committee, and twice was approved by the full Judiciary 
Committee, but twice failed to emerge from the House Rules Committee. On 
the Senate side the bill was approved in the Eightieth Congress on May 17, 
1948, by a subcommittee of the Senate Judiciary Committee, consisting of Sen- 
ators McCarran, Langer, and Ferguson. But, like the House bill, the Senate 
bill never reached the floor for debate. 


EXPLANATION OF H. R. 2734 


H. R. 2734 would amend section 7 so as to prohibit the acquisition of assets 
as well as stock of a competing corporation. In the first paragraph of the present 
section 7, after the word “capital,” the following words are included: “and no 
corporation subject to the jurisdiction of the Federal Trade Commission shall 
acquire the whole or any part of the assets * * *,.” 

A similar addition is made in the second paragraph of section 7. Section 7 
as it now stands provides that no corporation may acquire the capital stock 
of another corporation also engaged in commerce—“where the effect of such 
acquisition may be to substantially lessen competition between the corporation 
whose stock is so acquired and the corporation making the acquisition, or to 
restrain such commerce in any section or community * * *.” 

In lieu of this language the present bill makes the provision less restrictive 
by substituting— 

“* * * of another corporation engaged also in commerce, where in any line 
of commerce in any section of the country, the effect of such acquisition may be 
to substantially lessen competition * * *.” 

It will thus be seen that the language in H. R. 2734 is considerably less re- 
strictive than the language in the present section 7. A strict interpretation of 
the present language related to whether the acquisition would lessen competition 
between the acquiring and acquired corporation, and it related to any “section or 
community.” The language in the reported bill deals in “any line of commerce” 
and in lieu of “section or community” substitutes “in any section.” 

The last paragraph of section 7 is new. It simply provides that provisions of 
the bill should not apply to corporations coming under the jurisdiction of 
ICC, CAA, FCC, FPC, SEC, and the Secretary of Agriculture. These agencies 
already have jurisdiction over these corporations, and there is no disposition to 
change the present arrangement regarding them. 


8291 U. S. 587, 600, 601. 

9 Federal Trade Commission v. Western Meat Co., Thatcher Manufacturing Co. v. Federal 
Trade Commission, and Swift & Co. v. Federal Trade Commission (272 U. 8S. 554-564). 

10 Arrow-Hart &€ Hegeman Electric Co. v. FTC (291 U. S. 587-598). 
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The language in the second paragraph of section 11, ‘“‘and the Attorney General” 
and “the Attorney General shall have the right to intervene and appear in said 
proceeding and any” is new. This language was agreed to by the Federal Trade 
Commission and the Attorney General, and is intended to keep the Attorney 
General informed of proceedings by the Federal Trade Commission, and give him 
the right to intervene. 

In the third and fourth paragraphs of section 11, the words “substantial evi- 
dence” are new. They are substituted for the word “testimony” in the present 
section. This is to make the bill conform with the Administrative Procedure 
Act. 


QUESTIONS AND ANSWERS RELATING TO H. R. 2734 


1. Would the bill prevent a corporation in failing or bankrupt condition from 
selling its assets to a competitor? 


The argument that a corporation in bankrupt or failing condition might not 
be allowed to sell to a competitor has already been disposed of by the courts. 
It is well settled that the Clayton Act does not apply in bankruptcy or receiver- 
ship cases. In the case of International Shoe Co. v. The Federal Trade Com- 
mission (280 U. S. 291) the Supreme Court went much further, as is shown 
by the following excerpt from the decision : 

“* * * a corporation with resources so depleted and the prospect of rehabili- 
tation so remote that it faced the grave probability of a business failure with 
resulting loss to its stockholders and injury to the communities where its plants 
were operated, we hold that the purchase of its capital stock by a competitor 
(there being no other prospective purchaser), not with a purpose to lessen com- 
petition, but to facilitate the accumulated business of the purchaser and with the 
effect of mitigating seriously injurious consequences otherwise probable, is not 
in contemplation of law prejudicial to the public, and does not substantially 
(303) lessen competition or restrain commerce within the intent of the Clayton 
Act. To regard such a transaction as a violation of law, as this court suggested 
in United States v. U. S. Steel Corp. (251 U. S. 417, 446-447), would ‘seem a dis- 
tempered view of purchase and result.’ See also Press Ass’n v. United States 
(245 Fed. 91, 93-94) (Id. pp. 302-303) .” 


2. Would the bill prohibit small corporations from merging in order to afford 
greater competition to large companies? 

The objection that the suggested amendment would prohibit small companies 
from merging has strangely enough been put forward by representatives of 
big business. This would seem almost like “Greeks bearing gifts.” 

Incidentally, several small-business associations interested in the welfare of 
small business and the maintenance of free enterprise testified very vigorously 
in support of this bill. No small-business group appeared against it. 

There is no real basis for this objection. 

In the first place, the present language of section 7 as it relates to mergers 
by sale.of stock is more restrictive than the language in the amended bill. Yet 
no case has been found where a small corporation had any difficulty or was 
criticized by the Federal Trade Commission for selling its business by selling 
its stock to another small corporation. The small corporations have not had to 
avoid the present language of section 7 by selling their assets in place of their 
stock, when they wanted to dispose of their business. 

Furthermore, the Supreme Court and the Federal courts have not applied 
the present strict language of section 7, even in cases of stock acquisition, so 
as to prevent a small corporation from selling its business or of merging with 
another small business. The Supreme Court has only applied the present lan- 
guage of section 7, even in the case of stock acquisitions, to large transactions 
which would substantially lessen competition, or tend to create a monopoly. In 
the case of International Shoe Company v. Federal Trade Commission, supra, 
decided January 26, 1930, the International Shoe Co., having a nationwide bus- 
iness, purchased the stock of McElwain Co., a smaller shoe company also having a 
nationwide business. As to a part of the business of the two corporations, they 
were not in direct competition. The Federal Trade Commission sought to order 
a divestiture of the stock and prevent the merger. The Supreme Court held that 
the merger was not of sufficent size or importance, even though there was some 
competition between the two corporations, to substantially lessen competition 
or to create a monopoly. The Court has this to say: 

“Mere acquisition by one corporation of the stock of a competitor even though 
it results in some lessening of competition, is not forbidden; the act deals only 
with such acquisitions as probably will result in lessening competition to a sub- 
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stantial degree, Standard Fashion Co. v. Magrane-Houston Co. (258 U. 8S. 346, 
357) ; that is to say, to such a degree as will injuriously affect the public.” “ 

The language in the amendment it will be noted foliows closely the purpose 
of the Clayton Act as defined by the Supreme Court in the International Shoe 
case. 

In the second place the bill modifies the present law so as to remove any 
possibility of an interpretation that would prohibit inconsequential acquisitions 
of stock or assets. Section 7, as it now stands, prohibits a corporation engaged 
in commerce from acquiring the stock of another corporation engaged also in 
commerce “where the effect of such acquisition may be to substantially lessen 
competition between the corporation whose stock is so acquired and the corpora- 
tion making the acquisition * * *.” 

Since acquisition of a controlling stock interest in a rival company necessarily 
eliminates effective competition between the acquiring and the acquired cor- 
porations, this language, but for limiting interpretations by the courts, might 
have prevented any use of stock purchases to unite small corporations engaged 
in the same line of business even though these corporations were so small and 
their other competitors so numerous that the acquisition would have made no 
perceptible change in the intensity of competition in any line of commerce in 
which such corporations were engaged. The present bill eliminates this language 
and provides instead that an acquisition of stock or assets shall be prohibited 
“where in any line of commerce in any section of the country the effect of such 
acquisitions may be substantially to lessen competition.” 

Small companies which cannot produce the specified effect upon competition are 
not thereby forbidden to acquire either stock or assets. 


8. Would the bill merely duplicate the Sherman Act? 


Acquisitions of stock or assets by which any part of commerce is monopolized 
or by which a combination in restraint of trade is created are forbidden by 
the Sherman Act. The present bill is not intended as a mere reenactment of 
this prohibition. It is not the purpose of this committee to recommend dupli- 
cation of existing legislation. 

Acquisitions of stock or assets have a cumulative effect, and control of the 
market sufficient to constitute a violation of the Sherman Act may be achieved 
not in a single acquisition but as the result of a series of acquisitions. The biil 
is intended to permit intervention in such a cumulative process when the effect 
of an acquisition may be a significant reduction in the vigor of competition, even 
though this effect may not be so far reaching as to amount to a combination 
in restraint of trade, create a monopoly, or constitute an attempt to monopolize. 
Such an effect may arise in various ways, such as elimination in whole or in 
material part of the competitive activity of an enterprise which has been a sub- 
stantial factor in competition, increase in the relative size of the enterprise 
making the acquisition to such a point that its advantage over its competitors 
threatens to be decisive, undue reduction in the number of competing enter- 
prises, or establishment of relationships between buyers and sellers which deprive 
their rivals of a fair opportunity to compete. 

Under H. R. 2734 a merger or acquisition will be unlawful if it may have the 
effect of either (@) substantially lessening competition or (b) tending to create 
a monopoly. These two tests of illegality are intended to be similar to those 
which the courts have applied in interpreting the same language as used in 
other sections of the Clayton Act. Thus, it would be unnecessary for the Gov- 
ernment to speculate as to what is in the “back of the minds” of those who 
promote a merger; or to prove that the acquiring firm had engaged in actions 
which are considered to be unethical or predatory; or to show that as a result 
of a merger the acquiring firm had already obtained such a degree of control 
that it possessed the power to destroy or exclude competitors or fix prices. 

The test of substantial lessening of competition or tending to create a monop- 
oly is not intended to be applicable only where the specified effect may appear 
on a nationwide on industrywide scale. The purpose of the bill is to protect 
competition in each line of commerce in each section of the country. 

The bill retains language of the present statute which is broad enough to 
prevent evasion of the central purpose. It covers not only purchase of assets 
or stock but also any other method of acquisition, such as, for example, lease of 


1 See also Federal Trade Commission vy. Sinclair Co. (261 U. S. 463). The Second Circuit 
Court of Appeals in the case of Temple Anthracite Coal Co. v. Federal Trade Commission 
(51 Fed. (2) 656), in a case where one coal company had purchased several others in 
Kentucky, held that section 7 of the Clayton Act was not involved, and cited in addition 
to the International Shoe Co. case a decision of the Supreme Court in the case of Standard 
Fashion Co. v. Magrane-Houston Co. (258 U. 8S. 346). 
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assets. It forbids not only direct acquisitions but also indirect acquisitions, 
whether through a subsidiary or affiliate or otherwise. 


4. Have recent decisions of the Supreme Court made this proposed amendment 
unnecessary? 


It has been contended that, owing to recent Court decisions, specifically in the 
Aluminum case decided in 1945 and the Tobacco case in 1946, the Sherman Act 
is now adequate to meet the economic problem to which this bill is addressed 
and that therefore the amendment of section 7 of the Clayton Act is not neces- 
sary. 

sefore analyzing this contention, it should be pointed out that if the argument 
were correct—which does not appear to be the case—Congress, instead of amend- 
ing the Clayton Act to cover the acquisitions of assets, should logically repeal 
that part of the law relating to stock, since, according to this point of view, 
both are equally unnecessary. 

What are the facts in the Tobacco case? They are briefly that three separate 
corporations, each representing between 20 and 25 percent of the cigarette busi- 
ness, had conspired to monopolize that business, to exclude competitors there- 
from and to fix prices. The case went up on the correctness of instructions given 
by the trial court to the jury to the effect that actual exclusion of competitors 
was not necessary where the members of the conspiracy were “able, as a group, 
to exclude actual or potential competitors from the field, accompanied with the 
intention and purpose to exercise such power.” The jury was also instructed 
that “an essential element of the illegal monopoly or monopolization charged in 
this case is the existence of a combination or conspiracy to acquire and maintain 
the power to exclude competitors to a substantial ertent,” and that “an indis- 
pensable ingredient of each of the offenses charged in the information is a combi- 
nation or conspiracy.” ™ [Italics added. ] 

The Supreme Court therefore said that it included that element in deciding 
the correctness of the instructions (p. 786) and that “it is therefore only in con- 
junction with such a combination or conspiracy that these cases will constitute 
a precedent” (p. 798). 

The Court held that the jury had been correctly instructed and that it was 
unlawful under section 2 of the Sherman Act “for parties, as in these cases, to 
combine or conspire to acquire or maintain the power to exclude competitors” 
when they are “able, as a group, to exclude actual or potential competition from 
the field” and when they have “the intent and purpose to exercise that power” 
(p. 809). 

Hence, it appears that in the Tobacco case the charge of conspiracy is so inter- 
woven as to be indistinguishable from that of monopoly power, and thus the case 
fails to provide any clear-cut basis for proceedings against the particular problem 
with which this bill is concerned. 

In the Aluminum case the Supreme Court withdrew itself on the grounds that 
several of its members had been officials of the Department of Justice while the 
case was in process, and the decision was accordingly handed down by a special 
court of last resort. This court held that 90-percent control of an industry by one 
company was, per se, in violation of the Sherman Act. The existence of unlawful 
practices was not considered necessary to prove a violation of the law in the 
face of such control. 

But this ruling is subject to a number of important qualifications, the most 
significant of which was the dictum that while 90-percent control of an industry 
by a single company was sufficient to constitute a monopoly, it was “doubtful” 
that 64 percent would be sufficient to constitute an unlawful monopoly, and that 
33 percent was “certainly” not sufficient. 

If the 90-percent rule were adopted, it would not affect more than a mere hand- 
ful of American industries. In 1987 there were only 21 important products 
(those with an annual value of over $10 million) in which the largest 4 com- 
panies accounted for more than 90 percent of the total output. Consequently, 
there are probably fewer than half a dozen important products in which the 
largest single firm accounts for more than 90 percent of the output. Even if the 
64 percent “doubtful” point were to be adopted, only a very small proportion of 
the American industrial economy would be affected. Thus the TNEC in 1937 
found that of 1,807 census products there were only 152 in which the leading 
producer accounted for over 60 percent of the Nation’s output (and they repre- 





12 328 U. S. 781, 795, 786. 
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sented only 8.1 percent of the total number and 3.3 percent of the total value of 
all the products su~veyed).” , 

It is true that th. Supreme Court said in the Tobacco case that it welcomed 
the opportunity to endorse certain statements in the Aluminum case opinion. But 
the statements that were endorsed were to the effect that a monopoly cannot be 
disassociated from its power, that its power cannot be disassociated from its 
exercise, and that if 90 percent of the ingot producers had combined it would 
have constituted an unlawful monopoly.“ It is important to note that the Su- 
preme Court did not affirmatively endorse the statement of the special court that 
90 percent control by one corporation is enough to make it an unlawful monopoly, 
per se, or the statement that it was doubtful whether 60 to 64 percent would be 
enough and that 33 percent is certainly not enough.” 

On top of these considerations, which in themselves would seem to dissipate the 
contention that the Sherman Act, as recently interpreted, is clearly sufficient to 
deal with the problem of acquisitions and mergers, there are the further consid- 
erations that (a) the Department of Justice, which administers the Sherman Act, 
has maintained that in addition to the Sherman Act there is need for the amend- 
ment of the Clayton Act in order to deal adequately with the merger problem 
and (b) the Supreme Court, in a decision subsequent to the Aluminum and 
Tobacco decisions, held that the acquisition of the largest steel fabricator on 
the west coast by the largest steel producer on the west coast (which itself is a 
subsidiary of the largest steel producer in the Nation) did not violate the 
Sherman Act.” 


5. Would the bill apply only to those acquisitions and mergers between com- 
petitors or to all which substantially lessen competition or tend to create a 
monopolyy 


Mergers and acquisitions have traditionally been designated as horizontal, 
vertical, and conglomerate. Horizontal acquisitions are those in which the 
firms involved are engaged in roughly similar lines of endeavor; vertical ac- 
quisitions are those in which the purchase represents a movement either back- 
ward from or forward toward the ultimate consumer; and conglomerate 
acquisitions are those in which there is no discernible relationship in the nature 
of business between the acquiring and acquired firms. 

These three different types of mergers are illustrated in the accompanying 
charts. Chart I, which shows the recent acquisitions of the Borden Co., illus- 
trates the hovizontal type of merger; chart II, which represents the recent 
mergers by United States Steel Corp., provides an example of vertical acquisi- 
tions—in this case forward vertical acquisitions; and chart III, which shows 
those of American Home Products Corp., illustrates the conglomerate type of 
acquisition. 

Because section 7, as passed in 1914, prohibited, among other things, acquist- 
tions which substantially lessened competition between the acquiring and the 
acquired firms, it has been thought by some that this legislation applies only to 
the so-called horizontal mergers. But in the proposed bill, as has been pointed 
out above, the test of the effect on competition between the acquiring and the 
acquired firm has been eliminated. One reason for this action was to make it 
clear that this bill is not intended to prohibit all acquisitions among competitors. 
But there is a second reason, which is to make it clear that the bill applies to 
all types of mergers and acquisitions, vertical and conglomerate as well as hori- 
zontal, which have the specified effects of substantially lessening competi- 
tion * * * or tending to create a monopoly. 

If, for example, one or a number of raw-material producers purchases firms 
in a fabricating field (i. e., a “forward vertical acquisition), and if as a result 
thereof competition in that fabricating field is substantially lessened in any 
section of the country, the law would be violated, even though there did not 
exist any competition between the acquiring (raw material) and the acquired 
(fabricating) firms. 

The same principles would, of course, apply to backward vertical and con- 
glomerate acquisitions and mergers. 


6. Can the loophole in section 7 be closed through judicial interpretation? 


It has been contended by some that there is no necessity for congressional 
action on this matter since, according to this view, the Commission could seek 
ned 


'’ TNEC Monograph No. 27, The Structure of Indust 9 
4 398 UT, §. 812, 814. ronan oe 


148 F, 24 416, 424. 
*% U.S. v. Columbia Steel et al. (334 U.S. 495). 
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and obtain a reversal of the Supreme Court decisions which have hindered it in 
its enforcement of the law. To this point of view there are two answers. 

In the first place the Commission has taken the position, and the committee 
believes rightly so, that any defect in the law, as interpreted by the Supreme 
Court, should be remedied through legislative rather than judicial action. 

In the second place, even if those decisions were reversed, the legislation 
would remain ineffective. Since the Commission could take action only against 
those asset acquisitions which were preceded by stock acquisitions, the possible 
reversal of decisions would in no way give the Commission the power to prevent 
those acquisitions of assets which do not involve the transfer of stock. No one 
has ever contended that the Commission, under any possible construction of 
section 7, has the power to prevent this latter type of acquisition. Yet today 
asset acquisitions are more important than stock acquisitions, constituting 
nearly 60 percent of all industrial acquisitions.“ Moreover, with any reversal 
of the old decisions, this proportion would undoubtedly rise to 90 percent or 
thereabouts, since business could be expected to cease making stock acquisi- 
tions—some of which might be held illegal—and rely almost entirely upon asset 
acquisitions not involving stock—none of which could be attacked under any 
interpretation of section 7. Only in a relatively small number of acquisitions, 
amounting to less than 10 percent of the total, is it absolutely essential, because 
of the size and complexity of the merger, to buy up the stock before the assets are 
acquired.* 

In short, to rely on the Court in this matter is merely to substitute what 
might be termed the “completely by assets” loophole for the “stock first, assets 
later” loophole. Such a substitution of loopholes can hardly be regarded as an 
effective remedy for this outstanding defect in the law. 


ENDORSEMENT 


The committee on trade regulation and trade-marks of the Association of the 
Bar of the City of New York adopted a report from which the following con- 
clusion is taken: 

“Your subcommittee unanimously approves the pending bills (excluding H. R. 
1240 which is not further commented upon because it is felt that its provisions 
have already been considered and rejected by the House Judiciary Committee). 
We can see no reasonable basis for excluding assets from section 7 of the Clayton 
Act but we feel that Congress, when it originally passed the Clayton Act, in- 
tended to prohibit all acquisitions and that it was through oversight that asset 
acquisitions were not included probably because the popular way of merging Cor- 
porations at that time was through stock acquisition. We see no reasonable basis 
for distinguishing between stock and assets if the effect may be to substantially 
lessen competition or to create a monopoly. 

“We believe that the substitution of substantial evidence for testimony in sec- 
tion 11 will do much to correct the criticism now leveled at findings of the Federal 
Trade Commission and that the service of the complaint on the Attorney General 
and his right to intervene will bring about a closer coordination between the Fed- 
eral Trade Commission and the Department of Justice. While it is true that 
even should the amendments be enacted the Federal Trade Commission and the 
Department of Justice will still have concurrent jurisdiction, the fact that the 
Attorney General will have notice of any proceeding brought under section 7 by 
the Federal Trade Commission and that he may intervene should, in your com- 
mittee’s opinion, eliminate actions by both the Commission and the Department 
of Justice for the same offense.” 


CONCLUSION 


In adopting the Sherman Act and later the Clayton Act, the Congress, without 
partisan division, gave expression to a virtually unanimous demand that our 
competitive economic system be protected against those forces of monopoly which 
would destroy it. The platforms of both major political parties have consistently 
carried planks approving the course thus charted. Both President Hoover and 
the late President Roosevelt recommended tightening up of the Sherman and 
Clayton Acts. President Truman has specifically recommended this amendment 
to the Clayton Act. 





17 During the period 1939-44, the Federal Trade Commission found that asset acquisitions 
represented 58 percent of the total number of all industrial acquisitions (FTC, The Merger 
Movement: A Summary Report, 1948, p. 6). 

%* Ibid., p. 6. 
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This proposal is in no sense antagonistic to so-called big business. Its contri- 
bution to the national welfare, both in peace and war, is recognized by all. 
Nevertheless, big business too has a tremendous stake in the maintenance of 
competition—without which capitalism cannot survive. The only alternative to 
capitalism is some form of statism—destructive alike to both big and small 
business. The concentration of great economic power in a few corporations 
necessarily leads to the formation of large nationwide labor unions. The develop- 
ment of the two necessarily leads to big bureaus in the Government to deal with 
them. 

CHANGES IN EXISTING LAW 


In compliance with clause 2a of rule XIII of the House of Representatives, 
there is printed below in roman existing law in which no change is proposed, 
with matter proposed to be stricken out enclosed in black brackets, and new 
matter proposed to be added shown in italic (this includes the committee amend- 
ments which are perfecting amendments only) : 


“SEcTIONS 7 AND 11 or AN Acr APPROVED OcToBEerR 15, 1914 (38 Star. 730) 


“Seo. 7. That no corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital and no 
corporation subject to the jurisdiction of the Federal Trade Commission shall 
acquire the whole or any part of the assets of another corporation engaged also 
in commerce, where in any line of commerce in any section of the country, the 
effect of such acquisition may be [to] substantially to lessen competition, or to 
tend to create a monopoly [of any line of commerce]. 

“No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital and no corporation subject to the jurisdiction 
of the Federal Trade Commission shall acquire the whole or any part of the 
assets of one [two] or more corporations engaged in commerce, where in any 
line of commerce in any section of the country, the effect of such acquisition, of 
such stocks or assets, or of the use of such stock by the voting or granting of 
proxies or otherwise, may be [to] substantially to lessen competition, [between 
such corporations, or any of them, whose stock or other share capital is so 
acquired, or to restrain such commerce in any section or community] or to tend 
to create a monopoly [of any line of commerce]. 

“This section shall not apply to corporations purchasing such stock solely for 
investment and not using the same by voting or otherwise to bring about, or in 
attempting to bring about, the substantial lessening of competition. Nor shall 
anything contained in this section prevent a corporation engaged in commerce 
from causing the formation of subsidiary corporations for the actual carrying 
on of their immediate lawful business, or the natural and legitimate branches 
er extensions thereof, or from owning and holding all or a part of the stock of 
such subsidiary corporations, when the effect of such formation is not to 
substantially lessen competition. 

“Nor shall anything herein contained be construed to prohibit any common 
carrier subject to the laws to regulate commerce from aiding in the construction 
of branches or short lines so located as to become feeders to the main line of the 
company so aiding in such construction or from acquiring or owning all or any 
part of the stock of such branch lines, nor to prevent any such common carrier 
from acquiring and owning all or any part of the stock of a branch or short 
line constructed by an independent company where there is no substantial com- 
petition between the company owning the branch line so constructed and the 
company owning the main line acquiring the property or an interest therein, 
nor to prevent such common carrier from extending any of its lines through 
the medium of the acquisition of stock or otherwise of any other [such] com- 
mon carrier where there is no substantial competition between the company 
extending its lines and the company whose stock, property, or an interest therein 
is so acquired. 

“Nothing contained in this section shall be held to affect or impair any right 
heretofore legally acquired: Provided, That nothing in this section shall be held 
or construed to authorize or make lawful anything heretofore prohibited or made 
illegal by the antitrust laws, nor to exempt any person from the penal provisions 
thereof or the civil remedies therein provided. 

“Nothing contained in this section shall apply to transactions duly consummated 
pursuant to authority given by the Civil Aeronautics Authority, Federal Com- 
munications Commission, Federal Power Commission, Interstate Commerce 
Commission, the Securities and Exchange Commission, or the Secretary of Agri- 
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culture under any statutory provision vesting such power in such commission, 
authority, Secretary, or board. 

“Sec. 11. That authority to enforce compliance with sections 2, 3, 7, and 8 of 
this Act by the persons respectively subject thereto is hereby vested in the Inter- 
state Commerce Commission where applicable to common carriers subject to the 
Interstate Commerce Act, as amended; in the Federal Communications Com- 
mission where applicable to common carriers engaged in wire or radio communi- 
cation or radio transmission of energy ; in the Civil Aeronautics Authority where 
applicable to air carriers and foreign air carriers subject to the Civil Aeronautics 
Act of 1938; in the Federal Reserve Board where applicable to banks, banking 
associations, and trust companies; and in the Federal Trade Commission where 
applicable to all other character of commerce to be exercised as follows: 

“Whenever the Commission, Authority, or Board vested with jurisdiction 
thereof shall have reason to believe that any person is violating or has violated 
any of the provisions of sections 2, 3, 7, and 8 of this Act, it shall issue and serve 
upon such person and the Attorney General a complaint stating its charges in that 
respect, and containing a notice of a hearing upon a day and at a place therein 
fixed at least thirty days after the service of said complaint. The person so 
complained of shall have the right to appear at the place and time so fixed and 
show cause why an order should not be entered by the Commission, Authority, 
or Board requiring such person to cease and desist from the violation of the law 
so charged in said complaint. The Attorney General shall have the right to inter- 
vene and appear in said proceeding and any person may make application, and 
upon good cause shown may be allowed by the Commission, Authority, or Board, 
to intervene and appear in said proceeding by counsel or in person. The testi- 
mony in any such proceeding shall be reduced to writing and filed in the office 
of the Commission, Authority, or Board. If upon such hearing the Commission, 
Authority, or Board, as the case may be, shall be of the opinion that any of the 
provisions of said sections have been or are being violated, it shall make a report 
in writing, in which it shall state its findings as to the facts, and shall issue and 
cause to be served on such person an order requiring such person to cease and 
desist from such violations, and divest itself of the stock, or other share capital, 
or assets, held or rid itself of the directors chosen contrary to the provisions of 
sections 7 and 8 of this Act, if any there be, in the manner and within the time 
fixed by said order. Until a transcript of the record in such hearing shall have 
been filed in a [circuit court of appeals of the] United States court of appeals 
as hereinafter provided, the Commission, Authority, or Board may at any time, 
upon such notice, and in such manner as it shall deem proper, modify or set 
aside, in whole or in part, any report or any order made or issued by it under 
this section. 

“Tf such person fails or neglects to obey such order of the Commission, Author- 
ity, or Board while the same is in effect, the Commission, Authority, or Board 
may apply to the [circuit court of appeals of the] United States court of appeals 
within any circuit where the violation complained of was or is being committed 
or where such person resides or carries on business, for the enforcement of its 
order, and shall certify and file with its application a transcript of the entire 
record in the proceeding, including all the testimony taken and the report and 
order of the Commission, Authority, or Board. Upon such filing of the applica- 
tion and transcript the court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of the proceeding and of the ques- 
tion determined therein, and shall have power to make and enter upon the 
pleadings, testimony, and proceedings set forth in such transcript a decree 
affirming, modifying, or setting aside the order of the Commission, Authority, 
or Board. The findings of the Commission, Authority, or Board as to the facts, 
if supported by [testimony] substantial evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such additional evidence is material 
and that there were reasonable grounds for the failure to adduce such evidence in 
the proceeding before the Commission, Authority, or Board, the court may order 
such additional evidence to be taken before the Commission, Authority, or Board 
and to be adduced upon the hearing in such manner and upon such terms and 
conditions as to the court may seem proper. The Commission, Authority, or 
Board may modify its findings as to the facts, or make new findings, by reason 
of the additional evidence so taken, and it shall file such modified or new find- 
ings, which, if supported by [testimony] substantial evidence, shall be conclu- 
sive, and its recommendations, if any, for the modification or setting aside of 
its original order, with the return of such additional evidence. The judgment 
and decree of the court shall be final, except that the same shall be subject to 
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review by the Supreme Court upon certiorari as provided in section (240 of the 
Judicial Code] 1254 of title 28, United States Code. _ 

“Any party required by such order of the Commission, Authority, or Board to 
cease and desist from a violation charged may obtain a review of such order in 
said [circuit court of appeals] United States court of appeals by filing in the 
court a written petition praying that the order of the Commission, Authority, or 
Board be set aside. A copy of such petition shall be forthwith served upon the 
Commission, Authority, or Board, and thereupon the Commission, Authority, or 
Board forthwith shall certify and file in the court a transcript of the record as 
hereinbefore provided. Upon the filing of the transcript the court shall have the 
same jurisdiction to affirm, set aside, or modify the order of the Commission, 
Authority, or board as in the case of an application by the Commission, Authorit y, 
or Board for the enforcement of its order, and the findings of the Commission, 
Authority, or Board as to the facts, if supported by [testimony] substantial 
evidence, shall in like manner be conclusive. 

“The jurisdiction of the [circuit court of appeals of the] United States court of 
appeals to enforce, set aside, or modify orders of the commission, authority, or 
board shall be exclusive. . 

“Such proceedings in the [circuit court of appeals] United States court of 
appeals shall be given precedence over [other] cases pending therein, and shall 
be in every way expedited. No order of the commission, authority, or board or 
the judgment of the court to enforce the same shall in anywise relieve or 
absolve any person from any liability under the antitrust Acts. 

“Complaints, orders, and other processes of the commission, authority, or 
board under this section may be served by anyone duly authorized by the com- 
mission, authority, or board, either (a) by delivering a copy thereof to the 
person to be served, or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director of the corporation 
to be served; or (b) by leaving a copy thereof at the principal office or place 
of business of such person; or (c) by registering and mailing a copy thereof 
addressed to such person at his principal office or place of business. The verified 
return by the person so serving said complaint, order, or other process setting 
forth the manner of said service shall be proof of the same, and the return 
post-office receipt for said complaint, order, or other process registered and 
mailed as aforesaid shall be proof of the service of the same.” 

Mr. Keating. Senator, in your statement at the bottom of page 3 
or in connection with some other statement that you made at that 

oint, you indicate that an endeavor is being made to emasculate 

y interpretation the Antimerger Act of 1950. 

I do not understand just what your point is there. How are they 
seeking to do that? 

Senator Kerauver. Well, the point is, Congressman Keating, that, 
in the first place, the law speaks for itself. Injecting the so-called 
rule of reason which the Attorney General’s report does all the way 
through, into the Clayton Act, is adverse to the intention of the Con- 
grees and the passage of the original Clayton Act, and also the Celler- 
Cefauver bill. 

They inject the rule of reason and, in the second place, even inject- 
ing the rule of reason, the test, they put down at page 125, the 41-tests 
as to what the court should consider, are loaded so as to make the 
test a Sherman Act test rather than a Clayton Act test. In other 
words, the standards and guides, even assuming you are going to 
adopt the rule of reason, I think if those were followed, the law would 
be considerably weakened. It is a blueprint for corporation defense 
counsel as to what they should try to present to the courts to try to 
prevent conviction under the Clayton Act. 

The Cuarrman. Does not the Celler-Kefauver Act use the words, 
“substantially lessen competition” and does the Federal Trade Com- 
mission not really repudiate this test and apply the rule of reason ? 

Senator Kerauver. Yes. 

63478—55—pt. 1—_—-4 
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Mr. Kearine. I do not understand in what way—they have to give 
some effect to the word “substantial” of course. 

The Cuarrman. They apply an economic test. They allow the 
defendants to roam all over the field of economics. For example in the 
Pillsbury case the Federal Trade Commission allows the defendant to 
introduce elaborate economic evidence, including the number of com- 
petitors in the field, which is all right. The merger trends in the 
industry, and so forth. 

Mr. oamena. Is that not involved in determining whether there 
is a substantial lessening of competition? Congress, in enactin 
the law, intentionally, and I remember the dates, put in the wor 
“substantial.” In other words, not all lessening of competition would 
be condemned by this law. 

The Cuatrman. Under the ruling of the Standard Stations case, a 
section 3 Clayton Act case, all that was required was that a sub- 
stantial amount of commerce be affected. So that it is a simple rule 
which could be applied to interpreting the Celler-Kefauver Act. I 
think the intent of the Congress has been changed. I do not think the 
Federal Trade Commission is right. . 

Mr. Keatrne. I still do not understand what it is that they are 
doing which is objected to by the witness. Perhaps I am dense about 
it. I just do not understand it. 

Senator Keravver. I think Congressman Celler stated it very well; 
that you have to have a simple rule—— 

Mr. Maerz. Senator, is it not true that the Supreme Court in con- 
struing section 3 of the Clayton Act, held in the International Salt 
case and the Standard Stations case, it was not necessary for the 
plaintiff or the Government to introduce elaborate economic evidence ? 

Senator Kerauver. Yes, that is true. 

Mr. Maerz. Was it not the intent of the Congress in adopting the 
Celler-Kefauver amendment to have the same tests apply to section 
7 of the Clayton Act that are applicable under section 3 of the 
Clayton Act? 

Senator Kreravuver. That is correct. 

Mr. Materz. Do you believe that the FTC now in construing the 
Celler-Kefauver Act allows elaborate economic evidence? 

Senator Kerauver. Yes. 

Mr. Keating. Are these decisions to which counsel is referrin 
the last pronouncement of the courts on this subject, and is it indica 
that the Federal Trade Commission or the Attorney’s Office are not 
following those decisions ? 

Senator Kmravver. I think that, unfortunately, the Supreme Court 
has, to some extent, gotten into the rule of reason, but our complaint 
is that this carries it very much further and extends it. 

Mr. Keatina. Well, is not this Theaters case to which the Senator 
referred one in which the Court, the Supreme Court, did recognize 
the rule of reason to some extent # 

Senator Kerauver. Well, the chairman pointed out the difference; 
the fact that that was a private suit and many students of this problem 
do not feel that the Theaters case was actually a reversal of the 
former cases. That is the position of Mr. Rostow, that he thinks it 
has been misinterpreted by the Attorney General’s report. 

Mr. Keatine. The Senator would agree it would be the duty of 
the Federal Trade Commission and the Attorney General’s Office to 
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endeavor to enforce the law in accordance with the Supreme Court 
decision ? 

Senator Krerauver. Yes, that is right. Of course, I think the Su- 
preme Court should follow the intention of the Congress in its deci- 
sions, too. 

Mr. Keatina. Well, I agree with that. I share the Senator’s ap- 
prehension about some of the decisions of the Supreme Court in not 
following the intent of the Congress. But I question the criticism of 
the Executive Branch of Government for following the Supreme 
Court decisions. I would think that it would be their duty to do so, 
the latest Supreme Court decisions ? 

Senator Kerauver. I think, in my opinion, and apparently that 
is Mr. Rostow’s opinion, the Attorney General’s report went far be- 
yond the decision in the Theatres Case in connection with the applica- 
tion of the rule of reason. 

If you look at page 125 of the report, you will see all the details of 

what the Government is going to have to prove or consider, in order 
to win its case: 
Initially relevant are the salient characteristics of the merging companies. 
These include: the size of each (measured perhaps by assets, total sales, total 
capacity, et cetera) ; their major products; location of their plants; geographic 
market areas, in which each sells or buys, their methods of sale and classes of 
customers; sales of major products, major markets prior to the acquisition; 
special technologies or know-how and growth history. 

And then you get down to the bottom and it says it may then 
become relevant to examine questions like this, and then for a page 
and a half we have all of these guides and standards, which go far 
beyond anything that was ever in the minds of 

The Cuatrman. They go beyond what the Congress intended, be- 
yond what you and I intended, as co-authors of the bill. 

Senator. Krerauver. That is right. 

Mr. Materz. Senator, do you know of any decision by the Supreme 
Court involving the Clayton Act where these economic tests were 
suggested ? 

enator Kerauver. Well, I think they are going into all these 
economics, a whole lot of it in the Pillsbury case, at the present time. 

Mr. Materz. Yes, sir; that is a Federal Trade Commission pro- 
ceeding. 

Senator Keravuver. But I do not know of any Supreme Court deci- 
sion where all of this was gone into. 

Mr. Maerz. Would you say these recommendations would go be- 
yond the Supreme Court decisions in this area ? 

Senator Kerauver. I certainly think it does, far beyond. 

Mr. Materz. I think you made the statement, sir, that the Federal 
Trade Commission was not following the Supreme Court and the Court 
of Appeals’ decisions in certain Clayton Act cases. Do you have in 
mind any particular Federal Trade Commission cases in that connec- 
tion ? 

Senator Krerauver. Where do I refer to that in this statement? 

Mr. Maerz. Maybe I misunderstood you. 

Senator Kerauver. Well, I am talking about the rule of reason and 
then this case also out on the west coast, where they approved dis- 
crimination in the selling of products to different individuals—the 
General Foods case, I think they are in violation of the intent of Con- 
gress and of the cases of our higher courts. 
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Mr. Maerz. One further question, Senator. Are you familiar with 
the standards that have been adopted by the Department of Justice 
in connection with these antimerger cases ? 

Senator Krrauver. I must say Iam not. Ihave heard some of them 
but I am not familiar with all of those standards. 

The CuHarrMan. Would you care to comment briefly on the activities 
of the CAB, the Civil Aeronautics Board, relative to some of these 
antitrust actions ? 

Senator Keravuver. Well, I think in connection with the CAB, we 
have a live immediate example of seeing what is happening in aero- 
nautics. 

The Civil Aeronautics authority was established in 1938, I believe; 
yet the business has grown 40 or 50 times since that date, and they do 
not have any new companies that have—there have been mergers and 
mergers, a cutting down in the trunk carriers. So that I think that is 
a matter and a question as to whether competition in the air transport 
industry is being encouraged by the CAB to take care of the growth 
of that great industry. 

Just the last 2 years we have had two or three mergers cutting down 
the number of trunk carriers; and I think no new licenses in the 
trunk carriers have been granted for a considerable period of time. 

The Cuatrman. Any further questions ? 

Mr. Keratine. Senator, in the last Congress and also in this one, we 
enacted a bill on the House side to increase the penalty for violation of 
the Sherman Act from $5,000 to $50,000 maximum. That bill is now 
before the Senate. 

You are the chairman of the Antimonopoly Subcommittee in the 
Senate Committee on the Judiciary, are you not ? 

Senator Krerauver. No, sir, 1am not. 

Senator Kilgore is the chairman. 

Mr. Keatina. The chairman of the full committee there, like here, 
is the Chairman of the Antimonopoly Subcommittee ? 

Senator Keravuver. Yes, sir, Senator Kilgore is the chairman and I 
want to say on my own that I have talked with Congressman Celler 
about this bil and I am very much in favor of it and I am going to do 
what I can to get some action over in the Senate and before the com- 
mittee. 

But it should be pointed out that whereas the House, and I hope the 
entire Congress, feels that penalties under the Sherman Act ought to 
be increased, the Attorney General’s committee’s report goes just 
exactly the other way. 

Mr. Keatine. Well, the Congress has acted. I was seeking to enlist 
your aid in getting that bill through on the Senate side. 

You are a member of the committee over there # 

Senator Kerauver. Yes; I am a member. I am a member, and I 
am certainly going to do what I can to get it through. I hope we will 
be successful. 

Mr. Keatine. My recollection is that the Justice Department recom- 
mended approval of this bill. Am I correct or incorrect in that? 

Senator Kerauver. I think that is correct; yes, sir. 

I think it is fair to say also that Judge Barnes said the other day 
that he did not know yet what attitude he was going to take with refer- 
ence to this treble damage elimination recommendation that has been 
made in this report. 
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The Cuairman. I might say for the record that the Attorney Gen- 
eral’s report recommended that the fines be increased for antitrust 
violations from $5,000 to $10,000. 

Mr. Keatinc. You mean this report ? 

The Cuairman. Yes, this report, this one, 

Senator Krrauver. The criminal penalties—the private damage 
suit penalties should be actual damages plus costs, and attorney’s s fees. 

Mr. Keratina. Let us get this clear. This report of the blue cover 
is a report of the committee appointed by the Attorney General, and 
their report, you say, recommends an increase in the penalty from 
$5,000 to $10,000; is that correct ? 

Senator Krravver. That is correct. 

Mr. Keartrnc. Is it not a fact that the Department itself approved 
of the bill which we have enacted in the House to increase the maxi- 
mum penalty from $5,000 to $50,000 ? 

Senator Krrauver. I do not know if they approved of the exact 
amount but they generally approved the idea, I think. 

The Cuarrman. They approved the exact amount. 

Senator Kerauver. They approved the amount. 

The CuHatrman. The Attorney Genera! 

Mr. Keratrne. Let me ask you this: We have also had great interest 
in the last Congress—we had extensive hearings—and again in this 
Congress, and have enacted on the House side a bill giving the right 
to the United States in its proprietary capacity to recover actual 
damages for violation of the antitrust laws, and to establish a uniform 
statute of limitations for private treble damage suits. 

Do you know the status of that bill on the Senate side ? 

Senator Kerauver. It has been passed by the House and it is before 
the Subcommittee on Monopoly of our committee, and I have talked 
with several members of the committee; and the reaction toward that 
bill, in these informal talks, has been favorable. So I feel that cer- 
tainly we will do our bit with that bill. 

The Cuatrrman. Would you say there is any bottleneck there? 

Senator Keravuver. I do not think so, Congressman Celler. It is 
just largely the fact that there has been some delay in getting the 
Antimonopoly Committee of the Senate functioning for the consider- 
ation of these bills. 

The Cuarrman. It is interesting to note in that connection that the 
Attorney General’s committee recommended a 4-year statute of limi- 
tations within which suits for treble damages must be brought, which 
is the same as contained in the bill that we passed. But they also 
added, significantly, that in a private suit by a private individual 
against antitrust offenders, damages should be limited to 4 years; even 
if the wrong continued for 10 years, they would be limited to the dam- 
ages that would accrue as a result of the 4 years of violation. 

“T do not know why they put that in but it made the 4-year statute of 
limitations apply to the bringing of the suit, and limited actual dam- 
ages to a period of 4 years. 

~Mr. Keatina. If the suit had to be br ought within 4 years it would 
necessarily limit the damages to those 4 years, would it not? 

The Cuatrman. No. Our bill postponed the running of the statute 
during the pendency of the Government’s suit. 

Senator Keravver. In connection with the bills now pending to 
strengthen the antitrust laws, I certainly want to put in a plug for 
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S. 11, which is largely fathered by Congressman Patman, but which 
we have a lot of—S. 11 and H. R. 11—in which we have a lot of spon- 
sors in the Senate and we are hoping to have hearings very soon on 
this bill in the Senate. 

Mr. Keating. Which is that bill? 

Senator Keravuver. That is S. 11 to amend the Robinson-Patman 
Act. It is H. R. 11 in the House. It is to remedy the defect which 
the Supreme Court of Indiana had to do with the good faith 
provision. 

Thank you very much, Mr. Chairman, and gentlemen. I am sorry 
to have taken so much time. 

The CHarrMan. We appreciate you coming with us. It is always 
a pleasure to have you with us. 

(The documents previously referred to follow :) 


ADDRESS OF SENATOR ESTES KEFAUVER (DEMOCRAT, TENNESSEE) PREPARED FOR 
DELIVERY BEFORE THE ANTITRUST LAW SECTION OF THE NEW YorRK STATE Bar 
ASSOCIATION, NEW YorRK City, WEDNESDAY, JANUARY 26, 1955 


PROGRESS IN REVERSE 


The general theme of today’s session is given as “Antitrust Law Progress.” 
For reasons which I shall endeavor to make clear the title of my address is 
“Progress in Reverse.” 

As the Antimonopoly Subcommittee pointed out in a report printed Monday, 
January 23: “The attention of the country has been focused more and more 
on the gathering momentum of the corporate merger movement. Our economy 
was subjected to its first great merger movement in the two decades 1885-1905. 
A second significant wave of corporate mergers took place in the latter part of 
the 1920’s * * * Against this background, it is understandable that the third 
great corporate merger movement in our history, now in progress, should be 
the subject of widespread public, governmental, and congressional concern.” 

As I look at what has become of our antitrust laws in very recent years, and 
note the continuing increase in economic concentration and the wave of indus- 
trial mergers now taking place, I am reminded of the story of a recent atomic 
bomb explosion which took place down in my part of the country. After every- 
one had been moved to a safe distance, the bomb was set off, creating an enor- 
mous hole in the ground. The experts went to the edge of the chasm, peered 
over the side, and much to their astonishment saw at the bottom a human figure 
who slowly picked himself up off the ground and then began to climb to the top. 
When he reached the top, they found themselves confronted to their further 
amazement with a gaunt old man dressed in an old Confederate uniform and 
earrying an old Confederate musket. The old man shook the dust from his 
clothes, looked into the chasm, sighed, and said, “I don’t care what General Lee 
says, I’m giving up.” 

Back in 1946, as chairman of a subcommittee of the House Small Business 
Committee, I issued a 432-page report on the then current status of the anti- 
trust laws, entitled “United States versus Economic Concentration and Monopoly.” 
In our report we stated that: “Concentration of economic power is a constantly 
moving, powerful force which can only be fought by an aggressive and con- 
sistent Federal legislative program, followed up by a steadily continuing active 
enforcement of antitrust laws by the executive agencies.” After making an in- 
dustry-by-industry analysis of the concentration problem and a detailed investi- 
gation of the operations and effectiveness of the antitrust agencies, we concluded 
that “the imprint of failure is everywhere.” In retrospect, all I can say is 
that if “failure” was the right word for 1946, the right word for today is “calam- 
ity.” The temptation is strong indeed to echo the sentiments of the old Con- 
federate veteran. 

Let us consider some of the differences between then and now. There is 
first the subject of appropriations, a matter of prime interest to the antitrust 
agencies. In the late forties and early fifties appropriations for the antitrust 
agencies were on the increase; between 1946 and 1953 appropriations for the 
Federal Trade Commission rose by 92 percent, while those for the Antitrust Divi- 
sion increased by 106 percent. Despite these increases the resources available 
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to the antitrust agencies were pathetically inadequate. Yet, since 1953 the trend 
has been in the opposite direction; between 1953 and 1955 appropriations have 
fallen 3 percent for the Federal Trade Commission and 11 percent for the Anti- 
trust Division. 

Then what has become of the Government’s efforts to break up existing monop- 
olies? In 1946 we had grounds to be reasonably hopeful on this score. In its 
decision in the Aluminum case handed down in 1945 the special court headed 
by Justice Learned Hand held that 90 percent control of an industry by 1 
company was sufficient and that 64 percent control might be sufficient to con- 
stitute a violation of the Sherman Act. In the Tobacco case decided a year later 
the Supreme Court stated that it welcomed the opportunity to endorse certain 
statements in the Aluminum case opinion, which were to the effect that a monopoly 
cannot be disassociated from its power, that its power cannot be disassociated 
from its exercise, and that if 90 percent of the ingot producers had combined 
it would have constituted an unlawful monopoly. On May 31, 1946, the then 
Attorney General, Mr. Tom Clark, announced a new program designed to break 
up existing monopolies, stating that the times required that competition be 
restored “by the seldom used processes of divestiture, divorcement, and dis- 
solution.” ‘The cases instituted in the next few years against the United Shoe 
Machinery Co., the major meatpacking companies, the Western Electric Co. 
and A. T. & T., the Du Pont Co., and General Motors were all part of this 
program, But where is any dissolution program today? 

Perhaps the bitterest pill is what has happened in the field of mergers and 
acquisitions. In 1946 we were striving to plug up the long-standing loophole in 
section 7 of the Clayton Act, and we had every reason to believe that once this 
had been done, the Government would at long last be able to put a halt to com- 
petition-destroying mergers. Finally, after a truly incredible amount of work 
the Celler-Kefauver Anti-Merger Act was passed in 1950. As anyone who reads 
its legislative history and the accompanying committee reports must agree, 
this is a strong and potentially far-reaching measure. Yet what use has been 
made of it? According to the Federal Trade Commission 2,300 mergers and 
acquisitions were reported to have taken place between 1951 and 1953. If 
the merger movement continued at the same rate through 1954, this would 
mean a total of around 3,000 mergers and acquisitions since the act was passed. 
I am not contending for a moment that all mergers are necessarily harmful in 
and of themselves. Yet it is almost inconceivable that out of this total there 
are not at least scores which might have adverse effects upon competition. 
Against this wave of merger activity what have the antitrust agencies done? 
We find that the Federal Trade Commission has issued 3 complaints and 
the Department of Justice has announced in the case of 1 proposed merger that 
it will object should the merger take place. No final orders of any kind have 
yet been issued. So the box score reads, out of probably scores of times at bat, 
four hits and no runs. 

There are still other issues where the promise of yesterday is the despair of 
today. Take, for example, the matter of basing-point pricing. In 1946 we were 
most hopeful that the Supreme Court would uphold the Federal Trade Commis- 
sion in the Cement case and that we would at last be rid of the evil, restrictive 
effects of this monopolistic price-fixing device. Insofar as the Court’s decision 
is concerned, our hopes proved to be not unfounded. But what use has been 
made of that magnificient legal victory? During the last 2 years accounts 
have appeared in the press suggesting that industries which, following the 
Cement decision, abandoned the basing-point system, have been quietly returning 
to it, or to something which closely resembles it. 

Or, as another example, we did not dream back in 1946 that in an antitrust 
case the Supreme Court would turn back the clock and make the question of 
subjective intent paramount above all other considerations, even the effect 
on competition. 

But that is exactly what did happen when the court handed down its decision 
in the Standard Oil of Indiana case. As a result “good faith” is now a complete 
defense to a charge of price discrimination. As Senators Magnuson, Langer, 
and I said in a report dealing wtih this decision : 

“We do not think that good faith should be paramount and controlling above 
all else. * * * We know of no other statute, past or present, in which good 
faith licenses a person to violate the prohibitions of the law with impunity and 
without interference. The controlling consideration must be the actual effect 
on competition, not the question of good faith.” 
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The crippling effects of that decision can be seen in the fact that since it 
was handed down, the Federal Trade Commission under its new administration 
has not issued a cease-and-desist order in a single contested Robinson-Patman 
case in which the good-faith defense was offered. 

I could go on to cite other illustrations of deterioration in the antitrust laws 
and in antitrust enforcement, but these examples should make it clear why I have 
entitled my address, ‘Progress in Reverse.” 

As serious as these setbacks have been, they may well be overshadowed by 
a new development which casts a threatening shadow over the entire structure 
of the antitrust laws. I am referring to the current aggitation not only to revive 
but to extend the so-called rule of reason. 

There is something plausible about the phrase “rule of reason,” which, un- 
fortunately has a peculiar semantic appeal. The semantics are also beguiling 
for other terms, such as “workable competition” and “taking all relevant economic 
factors into consideration,” terms which appear with such frequency in current 
antitrust literature, and which seem to be the modern-day synonyms of the 
“rule of reason.” 

Apart from its plausible sound, the term “rule of reason,” as every member of 
this audience knows, is a term of art, with a special, and to my way of thinking, 
deplorable meaning of its own. Since first handed down in the Standard Oi 
case of 1911, it has probably done more damage to the effective enforcement of 
the antitrust laws than all other rulings combined. Let us recall the prophetic 
words of Justice Harlan in his vigorous dissent in that case. Pointing out that 
the Supreme Court had on two previous occasions refused to accept this doctrine, 
Justice Harlan stated: 

“But my brethren in their wisdom, have deemed it best to pursue a different 
course. They have now said to those who condemn our former decision and who 
object to all legislative prohibitions of contracts, combinations and trusts in re- 
straint of interstate commerce, ‘You may now restrain such commerce, provided 
you are reasonable about it; only take care that the restraint is not undue’ * * * 
When Congress prohibited every contract, combination or monopoly, in restraint 
of commerce, it prescribed a simple, definite rule that all could understand and 
which could be easily applied by everyone wishing to obey the law, and not to 
conduct their business in violation of the law. But now, it is to be feared, we are 
to have, in cases without number, the constantly recurring inquiry—difficult to 
solve by proof—whether the particular contract, combination or trust involved is 
or is not an ‘unreasonable’ or ‘undue’ restraint of trade.” (221 U. 8. 102, 103. 
Emphasis in original. ) 

Before this audience I need not dwell upon the catastrophic effects of the in- 
troduction of this doctrine into the enforcement of the Sherman Act, particularly 
with respect to dissolution cases. Against the known record of the carnage which 
it has wrought, it is hard to realize that this doctrine is not only being strongly 
urged as the standard of lawfulness, but is apparently receiving increasing 
acceptance. 

It may have been forgotten in some quarters, but one of the principal reasons 
behind the enactment of the Federal Trade Commission Act and the Clayton 
Act in 1914 was the desire of Congress to pass legislation to which the “rule of 
reason” would not be applicable. The legislative history leaves no room for 
doubt on this issue. Thus the Senate Interstate Commerce Committee in its 
report of February 26, 1913, on what became the Federal Trade Commission Act 
recognized that the Sherman Act had become subject to the “rule of reason,” and 
stated that because of that very fact new legislation was needed to which this 
doctrine would not apply. Referring to the majority decision in the Standard Oil 
case, the committee said: 

“The fair conclusion is that it is now the settled doctrine of the Supreme Court 
that only undue or unreasonable restraints of trade are made unlawful by the 
Sherman Antitrust Act, and that in each instance it is for the court to determine 
whether the established restrain of trade is a due restraint or an undue re- 
straint.” 

Then after making it clear that it had “full confidence” in the “integrity, intel- 
ligence, and patriotism” of the Supreme Court, the committee went on to state 
that: 

“* * * it is unwilling to repose in that court or any other court, the vast and 
undefined power which it must exercise in the administration of the statute 
under the rule which it has promulgated. It substitutes the court in the place 
of Congress, for whenever the rule is invoked the court does not administer 
the law, but makes the law. If it continues in force, the Federal courts will, so 
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far as restraint of trade is concerned, make a common law for the United States 
just as the English courts have made a common law for England. 

“The people of this country will not permit the courts to declare a policy for 
them with respect to this subject * * * It is inconceivable that in a country 
governed by a written Constitution and statute law the courts can be permitted 
to test each restraint of trade by the economic standard which the individual 
members of the court may happen to approve.” (62d Cong., 3d sess., S. Rept. 
1326, p. 10. Emphasis added.) ¢ 

It is gratifying for me to note that Judge Medina, speaking for the Second 
Circuit Court of Appeals, made the same interpretation of congressional intent in 
bis recent decision in the Dictograph case. This case involves exclusive dealing 
contracts which, the court held, were in violation of section 3 of the Ciayton Act. 
In discussing the legislative history of this section Judge Medina stated : 

With respect to exclusive-dealing contracts, the evident impulsion toward 
including a specific proscriptive provision was the desire on the part of the 
Congress to overrule by legislation an earlier decision of the Circuit Court 
of Appeals * * * upholding, as not violative of the Sherman Act, what was 
tantamount to the refusal, by a leading producer of chewing tobacco, to sell 
to a dealer because the dealer would not agree to deal exclusively in the seller’s 
products. * * * It was to make sure that the Sherman Act ‘rule of reason’ 
would not be employed to validate further transactions of such a patently unde- 
sirable nature that the proscriptive provision under discussion was thought 
necessary. It is hardly likely that the insertion of the qualifying phrase, ‘where 
the effect * * * may be to substantially lessen competition or tend to create a 
monopoly,’ was intended to reinstate the same Sherman Act tests which had, 
at that very time, been determined to be inadequate.” (Dictograph Products 
Inc. v. Federal Trade Commission, October term 1954. Emphasis added.) 

Frankly I have become increasingly distressed by signs that the Federal Trade 
Commission, is reading the “rule of reason” into parts of the law where it is 
no longer applied by the Supreme Court, or what is worse, reading it into other 
parts of the law where Congress never intended it to apply. The essential 
question is whether the requirements now being imposed as to the amount and 
type of evidence constitutes in effect the adoption of the “rule of reason.” I 
am concerned particularly with recent actions by the Federal Trade Commission 
in requiring extensive and perhaps unnecesary bodies of evidence. 

The best description of what I am worried about appears in the November 1954 
issue of Fortune magazine, entitled “The Urge To Merge.” Referring to the 
Department of Justice’s case against the du Pont Co. for monopolizing the cel- 
lophane industry, the article states that, unless the decision is reversed by the 
Supreme Court, the case appears to have shifted antitrust enforcement policy 
back to the ‘rule of reason’ of the 1920’s.” The article then goes on to say: 

“Essentially, this means that management, using its own data, can itself 
decide how much of a market it can exploit safely through a merger without 
inviting an antitrust action. Economists and statisticians, in other words, take 
the place of lawyers in helping management reach decisions of this kind. How 
good this is for the economy and how much it will lessen competition, only the 
future will tell. Rule-of-reason enforcement has undoubtedly slowed down 
enforcement of antitrust; neither the Department of Justice nor the Federal 
Trade Commision has the budget or trained personnel to watch the markets 
constantly and move against a company or a group of them trying to rig one. 
The threat of antitrust action probably will stop flagrant attempts to minimize 
competition, but it need not stop a merger if management’s conception of the 
market position after merger is sound in antitrust terms. If Eugene Grace, 
for example, believes that the proposed merger of Bethlehem and Youngstown will 
strengthen competition in the steel industry (and many outsiders believe it will), 
chances are the merger will go through.” 

I realize of course that no journal speaks officially for the administration. 
At the same time, however, Fortune is a most reputable organ which, before 
publishing such an article, could certainly be expected to have familiarized itself 
with the administration’s views. Moreover, the emphasis upon the “rule of 
reason” as the test of what “is sound in antitrust terms” is of course wholly in 
keeping with the general philosophy of Professor Oppenheim who, after all, is the 
cochairman of the Attorney General’s Committee on Antitrust Law Revision. 
If this passage represents anything approaching an accurate reflection of the 
administration’s views, the area of difference between the administration’s inter- 
pretation of congressional intent and the interpretation made by those of us in 
Congress who sponsored and supported the measure is rather wide. 
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There is a possible historical parallel here which is worth noting. Several years 
before the Supreme Court established the “rule of reason” in its decision in the 
Standard Oil case, a bill was introduced to accomplish this same result through 
legislation. On behalf of the Senate Judiciary Committee, Senator Nelson in 
1909 reported adversely on the bill and it subsequently died. In his report Senator 
Nelson stated: 

“* * * the injection of the rule of reasonableness or unreasonableness would 
lead to the greatest variableness and uncertainty in the enforcement of the law. 
The defense of reasonable restraint would be made in every case and there would 
be as many rules of reasonableness as cases, courts, and juries. A court or jury 
in Ohio might find a given agreement or combination reasonable, while a court 
and jury in Wisconsin might find the same agreement and combination unreason- 
able. * * * To amend the Anti-Trust Act, as suggested by this bill would be to 
entirely emasculate it, and for all practical purposes render it nugatory as a 
remedial statute.” (Cited and quoted in 221, U.S. 96, 97.) 

What Congress refused to enact in 1909, the Supreme Court read into the law in 
1911. The Federal Trade Commission may be sorely tempted to emulate the 
a Court of 45 years ago. It may be sorely tempted, but I trust it will not 

0 SO. 

The daily press tells us that American business is today combining, uniting, 
grouping and regrouping, merging, remerging and merging again. Competition 
as a way of life is under constant attack and small, independent business is on the 
decline. I, therefore, think it is of the utmost importance that Congress develop 
facts concerning the scope of the merger movement, the extent and strength of 
the thrust toward monopoly, and the decline of competition in our economic life. 

Congress needs to make an examination into the rise of new financial and 
industrial oligarchies, and highly integrated forms of business and management. 
Congress needs to examine business practices aimed at limiting or eliminating 
competition. The investigation which our subcommittee conducted of monopoly 
in the power industry should be continued and broadened and deepened, so that 
the Congress may be fully informed as to the extent of monopolistic abuses which 
threaten a repetition of the Insull-Hopson scandal. We need a full-scale inquiry 
into the growth of monopoly, its withering effects upon the small business of this 
country, and its effect upon our free competitive economy. 

Perhaps new and better tools and policies of enforcement are called for. 
Meanwhile, it is important that the executive branch make the best use possible 
of the tools now at its disposal. Congress meanwhile must concern itself not 
only with its important policymaking function in the field of monopoly but also 
with enforcement of these policies by the Executive Branch of the Government. 

I can emphasize the necessity for this no better than by reading to you the 
concluding paragraph of the report published Monday by our subcommittee: 

“The danger to the country from monopoly run wild is written in large letters 
across the recent economic and political history of this Nation. ‘The committee 
therefore feels that it cannot overstate the imperative necessity for the Congress 
to deal with this issue immediately.” 

Thank you. 


[S. Rept. 293, pt. 2, 82d Cong., 1st sess.] 
Prick DIscRIMINATION—DEFENSE UNDER ROBINSON-PATMAN ACT 


Mr. Kefauver (for himself and Mr. Magnuson), from the Committee on the 
Judiciary, submitted the following minority views (to accompany S. 719) : 
* * * * * * * 


(2) CEMENTING THE STANDARD OIL OF INDIANA RULING INTO STATUTORY LAW 


Turning now to our second objection, we believe that the bill, by cementing 
the Standard Oil ruling into statutory law, will seriously injure small business 
and weaken the competitive system. Before describing the way in which it would 
bring about these results, it should be noted that small business is today probably 
in as great a danger as at any previous time in the Nation’s history. Hearings 
before the Small Business Committees of both Houses have made it abundantly 
clear that numerous small firms are unable to obtain either defense contracts or 
materials for civilian production. They are, in effect, caught in a squeeze arising 
from (a) the tendency of the military agencies to favor large firms and (0) the 
serious shortages of basic raw materials, such as steel, aluminum, plastics, and 
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others. If, in addition to these problems, small business is to be made the victim 
of any and all types of price discrimination which big business cares to use, the 
days of a healthy small business community—and of our free-enterprise system— 
may well be numbered. Of all periods in our history, now is certainly not the 
time for the Congress to declare “open season’’ on small business. 

S. 719 is directed to what is known as the good-faith proviso in the Clayton 
Act, as amended by the Robinson-Patman Act. This proviso permits price 
discriminations to be justified or excused—at least to some extent—where the 
violator shows that his discriminations were made in good faith. Obviously, any 
legislation which would broaden the scope of the proviso would correspondingly 
weaken the law. It is, of course, possible to make the proviso so broad as to 
nullify the law completely. And that is exactly what S. 719, for all practical 
purposes, would do. 

In essence, S. 719 makes good faith a complete justification for an indefinite 
continuation of discriminatory pricing, no matter what its effects on competition 
may be. 

In the Standard Oil case recently decided by the Supreme Court, the Federal 
Trade Commission took the position that the present statute authorizes it to 
issue a cease-and-desist order against a discriminatory practice which has been 
shown to have the harmful effects upon competition specified in the statute, 
even though a technical good-faith defense had been made out for the practice. 
The Supreme Court, however, ruled that the present statute does not give the 
Commission such authority, but that good faith is controlling and paramount 
above all else. 

We do not think that good faith should be controlling and paramount above 
all else. We are pleased to note that in its adverse report submitted on S. 719 
the Federal Trade Commission shares our view. We know of no other statute, 
past or present, in which good faith licenses a person to violate the prohibitions 
of the law with impunity and without interference. The controlling considera- 
tion must be the actual effect on competition, not the question of good faith. 

It would appear to us that too much of the current discussion of price dis- 
crimination is taking place without the benefit of any historical perspective con- 
cerning the origins of the law against discrimination. 

The policy of preventing injurious price discrimination dates back to the Inter- 
state Commerce Act, enacted in 1887. In that act, railroads were prohibited from 
continuing what had become a widespread practice of giving special rebates to 
favored shippers, thus enabling them to undersell their competitors and obtain a 
monopoly. 

In the industrial economy the creation of the giant trusts during the 1893-1907 
consolidation movement was immensely facilitated by the use which the larger 
financial powers made of price discrimination. Price discrimination was used 
to force independents into selling out to the trusts. Price discrimination was 
also used to keep the remaining independents “in line.”’ It is probably safe to 
say that price discrimination was the principal weapon used by the trusts in 
both creating and maintaining their power. 

Perhaps the most conspicuous example of the use of price discrimination for 
these purposes is afforded by the old Standard Oil trust. In its decision in 1911 
dissolving the trust, the Supreme Court found that “competition in the sale of 
petroleum products * * * has been entirely eliminated and destroyed” by, among 
other things, ‘rebates, preferences, and other discriminatory practices in favor 
of the combination by railroad companies * * * local price cutting at the points 
where necessary to suppress competition. * * *”? 

An illustration of the trust’s discriminatory practices is provided by the 
formation of the notorious South Improvement Co., under which Standard Oil 
was to receive preferential rates on oil shipments from five railroads, which gave 
it a virtual monopoly of the business of refining and shipping to the seaboard. 
In return, it was to act as “evener’” between the railroads and assure each a 
stipulated share of the combined traffic at remunerative rates. Not only was 
it to receive rebates on its own shipments, but it was to receive rebates on those 
of other shippers. Although never actually put into effect, this proposed arrange- 
ment so frightened other producers that many of them quickly sold out to the 
trust. In a short period during 1872, Standard Oil increased its refining capacity 
sevenfold. 


1221 U.S. 42, 43. 
2Cf. Henry R. Seager and Charles A. Gulick, Jr., Trust and Corporation Problems, 


Harper & Bros., 1929, pp. 96-104 
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The disclosure of these vicious practices in the trials of the Standard Oil and 
American Tobacco Co. trusts shocked the public into demanding congressional 
action to curb the abuses of power. Feeling that it was preferable to try to 
prevent the creation of trusts in the first instance, rather than endeavoring to 
unscramble them after they had been formed, Congress, in passing the Federal 
Trade Commission and Clayton Acts, struck at the principal practices used by 
the trusts in gaining power. In its report accompanying the Clayton Act, the 
Senate Judiciary Committee said: 

“Broadly stated, the bill, in its treatment of unlawful restraints and monopo- 
lies, seeks to prohibit and make unlawful certain trade practices which, as a rule, 
singly and in themselves, are not covered by the Act of July 2, 1890 [the Sherman 
Act] or other existing antitrust acts and thus, by making these practices illegal, 
to arrest the creation of trusts, conspiracies and monopolies in their incipiency 
and before consummation.” * 

Among the practices which Congress specifically legislated against in the 
Clayton Act was price discrimination. In section 2 of the act, price discrimina- 
tion was forbidden where the effect “may be to substantially lessen competition 
or tend to create a monopoly in any line of commerce.” 

Unfortunately, however, Congress attached to this prohibition what has become 
know as the good-faith proviso, namely, “that nothing herein contained shall 
prevent discrimination in price * * * in the same or different communities made 
in good faith to meet competition.” 

This proviso had the practical effect of nullifying the law. When charged 
with violating its provisions, firms had little difficulty in proving that they were 
merely meeting competition “in good faith.” Thus, for all practical purposes, 
corporations were as free to use price discriminations to destroy competition as in 
the days of the old Standard Oil trust. 

During the twenties, destruction of small business was particularly serious in 
retail trade, with chain stores eliminating their independent rivals by the thou- 
sands. In a comprehensive investigation, the Federal Trade Commission found 
that the chain stores had persistently sought out and demanded special price 
considerations and had cut prices in localities where competition was strong, 
absorbing their losses through high prices in localities where competition was 
weak. 

As the law stood, however, the Commission felt that little could be done to stop 
the discriminations, stating: 

“The reason is that the Clayton Act itself specifically permits price discrimina- 
tion ‘in the same or different communities made in good faith to meet compe- 
tition.” The Commission has no evidence which would establish that price 
discrimination by chain stores has not been in good faith to meet competition 
and there is good ground to conclude that in many cases it has been for that 

jurpose.’’ * 

; As a solution to the problem, the Commission recommended that the “good 
faith” defense be eliminated altogether. The Congress, however, did not wish 
to go that far. It is the Commission’s view, and it is our view, that what the 
Congress did do, in enacting the Robinson-Patman amendment to the Clayton 
Act, was to adopt a position between the extremes—the extremes, on the one 
hand of good faith being a complete defense, and on the other, of good faith 
being eliminated altogether. According to this view, good faith became a pro- 
cedural defense which could be used to rebut a prima facie case of price discrimi- 
nation. As recently as 1947, this view apparently was also shared by the Supreme 
Court, for in the Cement decision the Court stated: 

“Section 2 (b) [of the Clayton Act, as amended] provides that proof of dis- 
crimination in price (selling the same kind of goods cheaper to one purchaser 
than to another), makes out a prima facie case of violation, but permits the 
seller to rebut the prima facie case thus made by showing that his lower price 
* * * was made in good faith to meet an equally low price of a competi- 
tee, %:%,,9"5 

Less than 3 years later, however, the Court, on January 8, 1951, decided in 
the Standard Oil of Indiana case that in enacting the Robinson-Patman Act 
Congress did not limit the good-faith proviso; that it is just as complete as it 
was under section 2 of the old Clayton Act. 


8 Senate Committee on the Judiciary, S. Rept. No. 695, 68d Cong., July 22, 1914, 
to accompany H. R. 15657, p. 1. ee 

S. Doc. No. 4, Final Report of the Federal Trade Commission on Chain Store Investi- 
gation, December 14, 1934, 74th Cong., 1st sess., p. 51. 

6 Federal Trade Commission v. Cement Institute (833 U. S. 683, 721-722). 
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This raises the question as to why the 74th Congress bothered to pass 
the Robinson-Patman Act at all. If the Court’s interpretation of the good- 
faith defense in the Standard Oil decision is correct, all that was accomplished 
in enacting that law, aside from adding a number of minor provisions, was to 
change the term “meeting competition” to “meeting the equally low price of a 
competitor.” If this is all that was accomplished, the 74th Congress labored and 
brought forth a mouse. The chain-store investigation and other reports of the 
Federal Trade Commission, the extensive hearings and committee reports, the 
legislative debates, and the acts themselves have all gone for nought. We are 
now back where we started 38 years ago. 

This turn of events, which now finds us without an effective law against price 
discrimination, will, in our opinion, result in serious injury to small business 
and competition. We agree with the Federal Trade Commission’s view that 
price discrimination tends to promote monopoly. In its report on the present 
bill the Commission states: 

“Discriminatory selling has long been recognized as a practice which works 
to the advantage of big business and toward the destruction of small business. 
Discriminatory selling has thus long been recognized as a practice which works 
in two ways toward the creation of monopoly. First, discriminatory selling is 
a practice by which large sellers destroy smaller competing sellers. This is true 
whether or not the large seller intends any injury to his smaller rivals. Second, 
discriminatory selling results in advantageous purchase terms to big buyers and 
in disadvantageous purchase terms to the small buyer. Discriminations in favor 
of the large buyer are, moreover, typically in excess of any savings in the seller’s 
costs of supplying the large buyers as compared to his costs of supplying other 
buyers.” 

The line of reasoning has recently been advanced that price discrimination, 
while perhaps destructive of competition among buyers, promotes competition 
among sellers.° The Commission disagrees with this point of view, stating: 

“We do not believe that discriminatory selling is any less a force for destroying 
competition among sellers than it is for destroying competition among buyers.” 

Similarly, the argument is frequently advanced that discriminatory prices, in 
order to injure competition, must be below those of a competitor. On this point 
the Commission in its accompanying report states: 

“Nor do we believe that discriminations which merely meet the price of a com- 
petitor are much less a force for destroying competition than are discriininations 
which undercut the price of a competitor.” 

The view that discriminations which merely meet competitors’ prices can be 
injurious to competition was also shared by the Senate Judiciary Committee in 
its report on the Robinson-Patman bill: 

“The weakness of present section 2 lies principally in the fact that: (1) it 
places no limit upon differentials permissible on account of differences in quan- 
tity; and (2) it permits discriminations to meet competition, and thus tends to 
substitute the remedies of retaliation for those of law, with destructive conse- 
quences to the central object of the bill. Liberty to meet competition which can 
be met only by price cuts at the expense of customers elsewhere, is in its unmasked 
effect the liberty to destroy competition by selling locally below cost, a weapon 
progressively the more destructive in the hands of the more powerful, and most 
deadly to the competitor of limited resources, whatever his merit and efficiency.” * 

The Commission’s position on both of these points—that price discrimination 
creates injury among sellers as well as buyers and that discriminations which 
merely meet competitors’ prices can injure competition—is illustrated by the 
evidence which it submitted in its report on the wholesale baking industry, 
dated August 7, 1946. This report, which summarized an exhaustive study of 
the effects of price discriminations in that industry, shows numerous instances 
where large city bakers, operating delivery routes in surrounding towns, dis- 
criminated from town to town to meet the prices of local bakers. Prices thus 
varied by as much as several cents per loaf from one town to the next on the 
same delivery route, and it was not unusual to find that the price charged in 
distant communities was lower than in the city where the bread was made, 
perhaps several hundred miles away. 

The report also describes the effects which such discriminatory “meeting” of 
prices had upon the local bakers. In many instances the effect was to drive 


6 Standard Oil Co. v. Federal Trade Commission (340 U. 8S. 231, 249-250). 
7S. Rept. No. 1502, To Amend Antitrust Act, January 16, 1936, 74th Cong., 2d sess., p. 
7. [Italics added.] 
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them out of business altogether. In other instances the result was to reduce 
them from a substantial business to a struggling handicraft operation, serving 
only their local neighborhoods. Moreover, after the local bakers had been 
destroyed or crippled, the price was frequently raised above the levels prevailing 
before the discriminatory invasion had taken place. 

Excerpts from the findings of the Commission for two typical marketing areas, 
Chicago and South Bend, illustrate its general conclusions and are presented 
below. In analyzing these examples, it must be remembered that in the bread 
industry price changes are frequently made by changes in the weight of a loaf. 

“Variations in bread prices in the Chicago marketing area.—In the Chicago 
market the 20-ounce loaf was the predominant or best-selling loaf of white pan 
bread. When the Commission made a survey of this market in March 1948, the 
20-ounce loaf was selling at 8%4 cents wholesale and 10 cents retail. This same 
loaf was sold by Chicago bakeries in nearby territories at prices varying from 8 to 
914 cents per loaf (p. 88). 

* * * + * * * 

“Larger bakers producing nationally advertised products, in addition to operat- 
ing numerous routes out of their own plants, maintain substations or depots out 
of which they operate delivery routes covering their market territory (p. 90). 

* * * * * * - 


“One of the routes operating out of Kankakee sold customers at Donovan, 
Iroquois, and Sheldon, Ill., and Kentland, Ind., its 20-ounce loaf of white pan 
home bread at 9 cents wholesale. Proceeding to Brook and Foresman, Ind., the 
next stop, the price dropped to 8 cents wholesale. At Goodland, Ind., the next 
stop, the price of the 20-ounce loaf was returned to 9 cents and further on, at 
Remington, Wolcott, and Seafield, Ind., the price again became 8 cents wholesale. 
Continuing about 5 miles to the next town, Reynolds, Ind., the price of the 20- 
ounce loaf was again returned to 9 cents, which also applied to the last three 
towns served, Smithson, Chalmers, and Brookstone. 

“The supervisor for this route reported that in the first four towns served, 
prices were set to meet competition north of their territory and that the rest of 
the towns were either in competition with bakeries coming up from the south 
or local bakeries. However, he insisted that their prices were the same as their 
competitors’ in each town. In the first four towns served by this route out of 
Kankakee, and in Goodland, Ind., the wholesale price of 9 cents for a 20-ounce 
loaf was the uniform price for all bakeries serving these towns (pp. 90-91) 
[Italics added.] 

* * * * * * * 


“Prior to 1941, Remington, Ind., was served by locally owned and operated 
bakeries located at Rensselaer, Lafayette, and Monticello, Ind. All of these 
bakeries were eliminated from the town of Remington because of the 8-cent price 
of the 20-ounce loaf quoted by the Chicago bakery operating its route from its 
Kankakee depot. It is impossible to understand how this Chicago bakery can 
ship bread to its Kankakee depot and deliver it by local truck at a point over 
100 miles distant from Chicago and sell it at a price one-half cent below the 
Chicago price for the same size and quality loaf. 

“At Brook, Ind., in the fall of 1941, a Chicago bakery serving this town raised 
the wholesale price on its 20-ounce loaf from 8 cents to 9 cents, the retail price 
being increased from 10 cents to 11 cents. The local bakery continued to sell its 
20-ounce loaf at the regular 8-cent price with the result that its sales volume 
increased so that after a period of 6 weeks, the Chicago bakery reduced its price 
back to 8 cents wholesale (pp. 91-92). [Italics added.] 

“Bread prices in South Bend, Ind.—The practice of selling bread of like grade 
and quality and of a definite weight at different prices on the same route, 
probably had its origin in this market (p. 105). 

* * * ¥ ~ « * 


“Large Chicago bakers transport their bread from their Chicago plants to South 
Bend in trailer trucks and redistribute from depots by route trucks to points in 
Michigan and Indiana (p. 106). 

* * 


* * * Oo a 


At La Porte, Ind., there is a long-established independent bakery which for a 
number of years had been the price leader in the La Porte County market. The 
large bakers, upon entering this market, lowered their prices to conform with 
prices set by the local bakery. 

* > * * * ‘* a 
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“Outside of La Porte County, the price of the 20-ounce loaf again became 9 
cents until the route reached Knox, Ind., where the price was again reduced to 8 
cents to meet the price of a small local baker. This local baker had operated as 
many as four routes within a radius of 40 to 50 miles of Knox but by 19438 he had 
been forced to discontinue all of these but the route serving Knox and surround- 
ing areas of Toto and North Judson. This baker stated he had been selling the 
20-ounce loaf at 8 cents wholesale for 3 or more years prior to 1943 (pp. 106—107).” 
[Italics added. ] 

In summary, we are in disagreement with the sponsors of S. 719 both as to the 
purpose of the Robinson-Patman Act and as to the economic effects of price dis- 
crimination. Rather than nullifying the Robinson-Patman Act through this 
awkward, round-about procedure of putting into statutory law a decision of the 
Supreme Court, we believe that the spensors would be much more forthright if 
they were simply to recommend the outright repeal of the Robinson-Patman Act. 
We would welcome a debate on that basis. As it is, however, the sponsors 
apparently wish to keep the form of the Robinson-Patman Act but not its sub- 
stance. We see no point in trying to preserve an empty shell. It is not fitting or 
proper that the statute books should contain an act which Congress, itself, makes 
into a nullity. If the sponsors wish to go back to the unrestricted price discrimi- 
nation in the days of the old Clayton Act, and indeed, in the days of the old 
Standard Oil trust, that is their right. But they should present the issue on that 
basis and not on the basis of the alleged necessity of enacting judicial legislation 
into statutory law. 

We ask the sponsors to step from behind the robes of the Supreme Court and 
assume, themselves, the responsibility for what they intend to accomplish. 


The CuHatmrman. Our next witness is our distinguished member 
from the State of Texas, Mr. Wright Patman, who has been for many 
years the great protagonist of the small-business man. 

However, before we hear from Mr. Patman, Mr. Lane has some- 
thing to say. 


STATEMENT OF HON. THOMAS J. LANE, A MEMBER OF THE HOUSE 
OF REPRESENTATIVES FROM THE SEVENTH CONGRESSIONAL 
DISTRICT OF THE STATE OF MASSSACHUSETTS 


Mr. Lane. Mr. Chairman, and members of the committee, may I 
first express to the committee my appreciation for this opportunity 
to say these few words here this morning. 

Also, I wish to thank the gentleman Fea Texas for allowing me to 
precede him, knowing that he is well prepared on this subject matter 
and has been a student and a scholar on merger and monopoly over 
the years, and I know that he will have something that will be of inter- 
est to this committee. 

Now, Mr. Chairman, and members of the Committee on Anti- 
monopoly, our committee investigating these mergers, may I say that 
in 1953, 1954, and 1955 may go down in American economic history 
as “The Three-Shell Game of Textile Mergers.” 

Hundreds of mills have been liquidated, concentrating power in 
those that remain. 

What is the reason behind these consolidations that are swallowing 
up prosperous enterprises as well as depressed units? What is going 
to be the end result ¢ 


Mr. Chairman and members of the committee, it is no secret that 
the textile industry has been going through a very difficult period of 
readjustment. Because I represent a district that was once preemi- 
nent in this field, I believe that we should look behind the scenes to 
find out the real story of the textile mergers. 
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Textron, American Woolen Co., and Robbins have joined hands, 
United Merchants and Manufacturers have merged with A. D. Juil- 
liard; M. Lowenstein has merged with Wamsutta, and many other 
textile mergers have come about. 

These mergers lead to a concentration of operations whereby some 
mills are closed permanently throwing thousands of people out of 
work with serious consequences for the affected community. 

I make no blanket charges that these are far-reaching moves and 
maneuvers to profit by loopholes in the tax laws at the —— of work- 
ers and communities, because circumstances differ from one big 
company to another. 

But I do believe Mr. Chairman, that we should probe carefully to 
make certain that they do not violate the laws or run counter to the 
public interest. 

There is a strong suspicion as to the connection of the mergers and 
abuses of the tax system; and I believe this committee should investi- 

ate the deduction of rent from taxable income by corporations that 
ease plants built from the proceeds of municipal bond issues. 

It should inquire into the use of capital gains tax for the purpose 
of liquidating businesses or acquiring businesses only to junk them, 
and the use of the carryover provisions by corporations who buy up 
other businesses only to squeeze them dry and then to abandon them. 

Some of these mergers may be justified on the grounds of greater 
efficiency or needed diversification or integrating operations away 
from the raw material to the financing of customers, according to those 
who engineer them. 

Other exploit the tax laws and may be in violation of antitrust 
statutes. 

Whether within the law or without, they are turning the textile 
world upside down and are causing communities to lose their indus- 
tries, workers to lose their jobs, and the United States Treasury to 
lose revenue. 

What is behind these manipulations ? 

The situation has reached such proportions that Congress should 
explore all the economic and moral factors in the problem. 

The rash of textile mergers warrants the sharpest scrutiny. 

If there are other devious practices at work, they should be exposed. 

That is the end of my statement, Mr. Chairman, but I would also 
like to add that in reference to the merger of the American Woolen Co. 
with Textron and Robbins, I wrote to the Attoney General on Febru- 
ary 28, 1955, calling attention to the fact that, as a Member of Congress 
from a textile manufacturing area, I was not satisfied with the reasons 
given for recent mergers in this important industry. 

Then I went on to tell him about the fact that these textile industries 
were mergers and, of course, moving away from us into other sections 
of the country, and so forth, and I asked him in my letter two 
questions: 

One: Precisely, I want to know if any officials now connected with Textron, 
American, Inc., or the officials of any textile companies that have been absorbed 


by mergers, have ever contacted your Department in advance to ascertain if 
the proposed mergers would be in violation of Federal laws. 


That was the first question. 
Now, the second question was: 
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Furthermore, has the Antitrust Division of the Department of Justice ever 
studied or investigated these mergers while they were in the planning stage 
with a view to preventing anticipated violations of the Antitrust Act? 


Now, on April 4, I received a letter back from the Department of 
Justice and, Mr. Chairman, I would like to ask your consent and the 
consent of the committee to have these letters as part of your record. 

The Cuarrman. They will be so accepted. 

Mr. Lane. Part of your hearings? 

The Cuarrman. They will be so accepted. 

Mr. Lanz. On April 4 I received a letter back from the Department 
of Justice in which they said : 

With respect to the first question, the first question asked in your letter, we 
wish to advise on August 20, 1954, we wrote the president of Textron inquiring 
about its acquisition of the stock of Robbins Mills, its contemplated acquisition 
of New Market Manufacturing Co., and proposals with respect to American 
Woolen Co. On October 28 we wrote Mr. Joseph W. Ely, president of American 
Woolen Co., apprising him of our interest in the proposed merger. Thereafter 
on separate occasions Mr. Ely and Mr. Roy Little, chairman of the board of 
Textron, came in to discuss the proposed merger of the three companies and 
advised us that they wished to submit the matter to the Department under 
our merger clearance procedure. 

In further response to your first question, we wish to advise you that except 
as indicated above, no officials of any textile companies during my tenure in 
office since May 1953 have contacted the Antitrust Division in advance to ascer- 
tain whether any proposed mergers would be in violation of Federal laws. 

With respect to your second question, this is to advise you that we considered 
taking action in the Textron merger prior to its consummation and decided that, 
based upon all the information at hand, such action would not be warranted. 
We are, however, watching this and other mergers with respect to their com- 
petitive effects in the industry. 

If you have any further questions, please do not hesitate to call on me. 

It is signed by Stanley Barnes, Assistant Attorney General. 

Thank you, Mr. Chairman and members of the committee, for giving 
me this opportunity to appear. 

The Cuarrman. Thank you. 

I want to state that our staff is in the process of preparing a report 
on the merger movement in the textile industry. That report will be 
ready soon and then the committee will consider that report and 
whether it should make a full-fledged inquiry. That will be a matter 
for the concern of the full subcommittee. But we are now working 
on the very matters that you adverted to so eloquently this morning. 

Mr. Lane. Thank you, Mr. Chairman. 

Mr. Scorr. I would like to commend Mr. Lane for bringing this 
matter to the attention of the committee. It is a matter that will 
arous great interest in my area, and certainly warrants further look- 
ing into. 

Mr. Lane. Thank you. 

(The correspondence between Attorney General Brownell, Jr., and 
Representative Thomas J. Lane (Democrat, of Massachusetts) dated 
February 28, 1955, March 8, 1955, and April 4, 1955, follows :) 

FEBRUARY 28, 1955. 
Hon. HERBERT BROWNELL, Jr., 
Attorney General of the United States, Washington 25, D. C. 


DEAR Mr. BROWNELL: As a Member of Congress from a textile manufacturing 
area, I am not satisfied with the reasons given for recent mergers in this 
important industry. 

On February 24, the American Woolen Co., Robbins Mills, and Textron, Inc., 
were officially consolidated within a new corporation named “Textron Ameri- 
can, Ine.” 
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Notice was given that the Wood Mill, the largest woolen-worsted manufactur- 
ing plant in the world; the Ayer Mill, and the Shawsheen Mill, all located 
in greater Lawrence, Mass., would not be reopened. 

This, in combination with other plants to be closed, threatens many affected 
communities throughout New England with serious social and economic problems. 

No realistic effort has been made to keep some of these mills operating as 
textile units; or to adapt to nontextile manufacturing; or to provide for re- 
placement industries; in order that people would still have an opportunity to 
work. 

There is no consideration for the human loss. 

What were the secret moves and the financial manipulations that brought this 
new textile manufacturing empire into being? 

Will this, and other mergers in the textile field, make it impossible for small 
and independent mills to compete with the giants? 

As you know, I have introduced a resolution calling for a searching investi- 
gation by a committee of the United States of Representatives into the truth 
behind these mergers, to determine if they are monopolistic in character, and 
prejudicial to the public interest. 

1. Precisely, I want to know if any officials now connected with Textron 
American, Inc., or the officials of any textile companies that have been absorbed 
by mergers, have ever contacted your department in advance to ascertain if 
the proposed mergers would be in violation of Federal laws? 

2. Furthermore, has the Antitrust Division of the Department of Justice ever 
studied or investigated these mergers * * * while they were in the planning 
stage * * * with a view to preventing anticipated violations of the antitrust 
acts? 

Hopeful that you may provide me with answers to these two questions, I am, 

Sincerely yours, 
THOMAS J. LANE, M. C. 


Marcu 8, 1955. 
Hon. THOMAS J. LANE, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN LANE: This is to acknowledge receipt of your letter of 
February 28, 1955, to the Attorney General concerning mergers in the textile 
industry. 

We have under consideration the requests made in your letter and we will 
communicate with you further in this respect in the near future. 

Sincerely, 
WILLIAM P. RoGeRs, 
Deputy Attorney General. 


DEPARTMENT OF JUSTICE, 
Washington, April 4, 1955. 
Hon. THomMAsS J. LANE, 
House of Representatives, 
Washington 25, D.C. 

DEAR CONGRESSMAN LANE: In response to your letter of February 28, 1955, we 
wrote you under date of March 8, 1955, that we had the matter of the Textron- 
American Woolen-Robbins Mills’ merger under consideration and would com- 
municate with you further. 

With respect to the first question asked in your letter we, wish to advise you 
that on August 20, 1954, we wrote the president of Textron inquiring about its 
acquisition of the stock of Robbins Mills, its contemplated acquisition of New- 
market Manufacturing Co., and proposals with respect to American Woolen Co. 
On October 28, we wrote Mr. Joseph B. Ely, president of American Woolen Co., 
apprising him of our interest in the proposed merger. Thereafter, on separate 
occasions, Mr. Ely and Mr. Royal Little, chairman of the board of Textron, 
came in to discuss the proposed merger of the three companies and advised us 
that they wished to submit the matter to the Department under our merger 
clearance procedure. 

In further response to your first question, we wish to advise you that, except 
as indicated above, no officials of any textile companies during my tenure in 
office since May 1953 have contacted the Antitrust Division in advance to ascer- 
tain whether any proposed mergers would be in violation of Federal laws. 

With respect to your second question, this is to advise you that we consid- 
ered taking action in the Textron merger prior to its consummation and decided 
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that, based upon all the information at hand, such action would not be war- 
ranted. We are, however, watching this and other mergers with respect to 
their competitive effects in the industry. 
If you have any further questions, please do not hesitate to call on me. 
Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General. 


The Cuarrman. Mr. Patman, you have been very patient and you 
have our apologies for delaying you, and we will be very glad to hear 
you. 


STATEMENT OF HON. WRIGHT PATMAN, MEMBER OF THE HOUSE 
OF REPRESENTATIVES FROM THE FIRST CONGRESSIONAL DIS- 
TRICT OF TEXAS 


Mr. Patman. Mr. Chairman, I am highly honored that this dis- 
tinguished committee should wish to hear my views on the subject it 
is about to investigate. I am here with some hesitation, however. 
While your topic, antitrust laws, is one in which I have long been 
deeply interested, I fear that anything I may say will express either 
ideas with which you already agree—and for sounder reasons than I 
can give—or ideas which you have already considered and found 
wanting. 

I have long been impressed with the scope of this committee, both 
as to the power it wields and the variety of vital matters on which it 
must be expert. But I was struck anew with these matters the other 
day when I learned that of the first 5,805 bills that were introduced 
in the House during the present Congress, 2,825 have been referred to 
this committee. 

The work of the Small Business Committee, I am happy to say, 
meshes very closely with one of the several functions of this committee. 
I refer, of course, to your function of providing the Nation with ade- 
quate antitrust laws—the topic which you are considering today. In 
fact, small business and antitrust are actually two sides of the same 
coin. Whatever we can do to break down the barriers that hold back 
small business will lessen the monopoly problem, and anything this 
committee can do to lessen the monopoly problem will likewise make 
our political and economic climate more hospitable to small business. 

The Cuairman. I want to state at that point, Mr. Patman, that this 
committee is more than anxious to cooperate with your own commit- 
tee in your splendid work and we always endeavor to act in harmony 
so that the two committees can be, as I put it, the obverse and the 
reverse of the coin. 

Mr. Parman. Thank you, Mr. Chairman. I know that you have in 
the past, and I shall look forward to cooperating with you further in 
the future. 

I don’t think, however, that there is any danger that either commit- 
tee will supplant the other. I don’t think we need have any fear that 
either committee will soon solve the antitrust problem so effectively 
that the other committee will be left without any work to do. On the 
contrary, the work ahead is, in my view, so vast that we shall be lucky 
if the efforts of both committees succeed in accomplishing any major 
portion of this work. 

Twenty-five years ago, Mr. Chairman, when you and I were young- 
sters in the House—— 
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The Cuarrman. What do you mean? We’re still youngsters. 

Mr. Parman. I am talking about seniority, 

Twenty-five years ago I feared the growing concentration of eco- 
nomic power because of the damage which such concentrated pewer 
does to the Nation’s material well-being. Today, frankly, I fear such 
power more for the damage it does to our political freedoms. 

I have read your recent statement, Mr. Chairman, in which you 
pointed out that the number of banks in the country has been rapidly 
decreasing over the years, despite the great growth in business and 
the growth in the volume of financial transactions. You showed that 
in the past 35 years the number of commercial banks in the country 
has decreased by more than half. Whereas we had more than 30,000 
commercial banks in 1921, we now have less than 15,000; and only 100 
of these now have about half of all the bank deposits. This trend is 
not good. 

I might also call attention, however, to the fact that the number of 
newspapers in the country has likewise been decreasing over the years. 
In 1910 there were about 2,600 daily newspapers and about 16,000 
weekly newspapers in the country. Today there are less than 1,800 
dailies and less than 10,000 weeklies. 

In 1910, 689 American cities had competing daily newspapers; today 
there are only 87 such cities. Only 10 years ago, there were 76 chain 
operations ; today there are 95, controlling 45 percent of the newspaper 
circulation. Absentee owners operate 379 papers with 30 percent of 
the daily circulation. 

I do not know the cause of this decline in newspapers. I am merely 
pointing out, with considerable regret, that a great many opportuni- 
ties for independent and divergent expressions of views have dis- 
appeared from our country. We cannot say, I think, that the advent 
of radio and television has, in any real sense, provided a substitute 
for these opportunities for independent expression of views and for 
independent news reporting. It is distressing to think that when 
this Nation’s communications are finally perfected in the technical 
sense—beyond anything past nations have ever dreamed of—we may 
become a Nation of individuals who are as isolated from one another 
intellectually as any of the most politically and technically backward 
countries. It is a distressing prospect that one day we may all come to 
think uniformly as Wall Street wants us to think, and that we may 
all express these thoughts in the idiom of Madison Avenue. 

Now, if I may generalize for a few minutes more, I would like to 
describe the broad setting of the monopoly problem, as I see it. ‘Then 
I have a few specific suggestions which I would like to offer for the 


committee’s consideration. 
THE FAILURE OF THE SHERMAN ACT 


As to the past, it seems to me that the history of our antitrust legisla- 
tion has been largely a repetition of locking the door after the horse 
is stolen. That is, we have consistently done too little too late. The 
essential problem has been, I think, the primacy given to property 
rights in our scheme of thinking. This primacy of property rights 
over public rights has resulted in some rather extreme conflicts within 
our body of antitrust laws. Iam not speaking of the alleged conflicts 
we hear so much about from some quarters, which are the alleged 
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conflicts between the laws which say you must not have a monopoly, 
and the laws which say you must not do the things which are certain 
to create a monopoly. Rather I am speaking of the real conflicts, 
which are conflicts in degree as between what Congress and the courts 
have been willing to do to prevent a monopoly, and what they have 
been willing to do to break up a monopoly after a monopoly is already 
established. 

We are all familiar, for example, with the wide differences in the 
way in which the courts treat a conspiratorial monopoly under the 
Sherman Act, and the way in which they treat an ownership monopoly 
under the Sherman Act. The courts quickly condemn almost any 
degree of control over the market which is effectuated by conspiracies 
among rival owners, but they are unwilling to dissolve much greater 
degrees of control over the market when the control is exercised by a 
single corporate owner. Thus we have, in practice, the widest possible 
differences in standards which are intended for the same ultimate 
purposes. 

Now comes the new Celler-Kefauver antimerger law which will, 
I should judge, have a standard falling about midway between the 
extremes of ownership monopoly and conspiracy. 

The Caarmman. Thank you very much for that. 

Mr. Patrman. While no case under this law has gone to court as yet, 
I cite the Attorney General’s warnings that he will seek to enjoin, under 
this law, the proposed merger between Bethlehem and Youngstown. 
I hope that he will enjoin this merger. Yet, as we know, if the merger 
should be allowed to take place the resulting firm would still be 
second largest to United States Steel, which now has about 33 percent 
of the market. 

The Cuarrman. May I interrupt there? 

Mr. Patman. Certainly, sir. 

The CHairMaN. It is interesting to note that the Bethlehem and 
Youngstown people are now, as I understand it, endeavoring to skirt 
around the oral injunction given to them by the Department of Justice, 
and to do indirectly what they may not be able to do directly, by pur- 
chasing stock of the Cleveland Cliffs Corp. which has stockholding 
interests in Youngstown. In other words, Bethlehem is now buying 
into Cleveland Cliffs which owns a large portion of the stock of the 
Youngstown Co. Do you follow me? 

Mr. Patman. Yes, sir. Some of the common interests have already 
done some of that. I don’t know to what extent, and I have some 
comments to make about these mergers later on, as to why they are 
taking place, which I think will be interesting to the committee. 

The CHarrmMan. Don’t you think the Department of Justice might 
well examine into that phase of the situation so as to prevent the 
Bethlehem Co., as I said, using the words before, of doing indirectly 
what they cannot do directly ? 

Mr. Parman. I agree with the chairman. 

Returning now to the general problem, I might point out in contrast 
to what we might expect from the new antimerger law, we could hardly 
expect that under current interpretation of the Sherman Act, United 
States Steel would be considered to have an illegal monopoly with 33 
percent of the market. 

Viewing our antitrust problem in its broad perspective, then, it seems 
plain that the critical feature of the problem lies here: What to do 
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about monopoly controls over the market where these controls result 
from an already established concentration of corporate ownership ? 
To date, progress in this area has been almost nil. The courts have 
simply been unwilling to compel dissolutions of corporate monopoly 
to the extent that private property rights would be substantially 
impaired. And the antitrust lawyers themselves have long been in 
the habit of urging painless antitrust. Almost invariably these law- 
yers end up assuring the courts that whatever decree they are pro- 
posing will in no way lessen the corporate owners’ profits, and that 
no property values will suffer. All of this overlooks the essential 

oint, which is: If the profitability of a monopoly situation is not to 
»e impaired, then there is no reason for public objection to the monop- 
oly situation in the first place. 

One result of our failure to solve the antitrust problem in the area 
of ownership monopoly is a corresponding failure to solve what we 
used to know as a conspiracy problem in this same area. Where we 
have an industry which has become highly concentrated into 3, 4, or 
even half a dozen giant corporations, the result usually is a certain 
unanimity of policy as to prices, trade practices, expansion of produc- 
tion facilities, and soon. In short, the result usually is an unconver- 
satienal understanding which is indistinguishable from the unanimity 
which results when separate owners enter into a conspiracy to control 
the market. And our courts are not able to cope with these unconver- 
sational understandings. 

Despite all the propaganda we have had in the last few years about 
so-called implied conspiracy, I think we may rest assured that the 
courts are not going to find any big corporations guilty of conspiracy 
without a great deal of evidence that can be explained in no other pos- 
sible way but by conspiracy. 

The net effect of all this is that we have a body of antitrust laws 
which are effective—to the extent that they are effective at all—only 
against the most deconcentrated and competitive segments of business. 
In short, the antitrust laws are most effective where antitrust laws are 
needed least, and least effective where they are needed most. 


OPPORTUNITIES FOR PAINLESS ANTITRUST 


Despite our poor progress in the past, however, I am not completely 
pessimistic about the prospects for a better diffusion of economic 
power. On the contrary, there are several bright spots in the picture 
which seem to offer better opportunities for progress in this field than 
we have had in the past. 

First, there is the fact that as a Nation we have now reached a high 
level of productive wealth. As one Harvard professor has phrased 
the matter, we now have a lot of “fat” in our economic system. He has 
demonstrated this by pointing out that if we were a very poor Nation, 
every able-bodied person would be busily engaged trying to produce 
enough beans and potatoes and other essential things to meet our mini- 
mum physical needs. Instead, a great deal of the Nation’s productive 
effort is going, for example, into advertising—which is for the purpose 
of persuading people to buy things they don’t even know they want. 
In fact the Nation is spending about $7 billion a year on advertising, 
putting a great deal of productive effort into the manufacture of news- 
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papers, magazines, and other vehicles for disseminating this 
advertising. 

Yes; we can afford and we are now enjoying a great many luxuries 
and a great many things which are in the strict sense wasteful. In 
other words, we have reached a stage where we can afford, and are 
affording, a great many technical inefficiencies. New energy sources 
have been harnessed to take the place of human and animal labor, 
great advances in productive know-how have taken place, and we now 
have an economic system that can produce luxuries for everybody. 

What does this mean to the antitrust problem? I think it means 
this: In past years public opinion has worshiped two economic idols. 
It has worshiped competition, but it has worshiped technical efficiency 
more. A few decades ago when two giant corporations wanted to 
merge, all they had to do to gain public : acceptance of the merger was 
to announce that efficiency would be increased, and cost savings would 
be made in their goods and services. This same worship of technical 
efficiency, moreover, has reinforced the courts’ reluctance to disturb 
property rights. Any thought that the dissolution of a monopoly 
might lessen efficiency has “fr equently been sufficient in itself to 
f righten the courts away from any dissolution action. 

Public opinion has, I think, been changing. The god of technical 
efficiency has been fading—and with good cause. Our people have 
been and are becoming more and more aware that progress in technical 
efficiency has been outrunning efficiency in the distribution system. 
I do not mean, of course, eflicienc y in commercial distribution; for 
here too great technical progress has been made. I am talking about 
efficiency 1 in our social organization—progress which Congress should 
make in determining the part which Government should properly play 
in the organization of the economic system. 

The people are becoming more aware, too, that the economic stagna- 
tion we heard so much about in the early thirties was not a stagnation 
due to the disappearance of our land frontiers, but a stagnation due 
to industrial and financial monopoly. They have become and are be- 
coming more aware that the real frontiers lie in the realm of science 
and in the application of scientific advancements to practical produc- 
tive and distribution problems. Public opinion will demand in the 
future, I think, better social efficiency, rather than that the last 
ounce of technical efficiency be obtained. 

A particularly bright prospect for a better diffusion of industrial 
power lies in the opportunity which will be made by increased indus- 
trial growth. The present administration’s economic theme song is, 
as we . know, increased productive capacity. And increased produc- 
tive capacity we must have. There may be disagreement, and there 
is sharp disagreement, about which policies will best bring about 
industrial expansion, but I will not go into these here. Certainly 
we all agree that we must have expansion in business capacity. In this 
respect we have a bear by the tail with this economic system of ours: 
It must either expand or collapse. So long as some families and 
some business groups receive shares of the cur rrent income above their 
immediate consumption needs, and above their needs for replacing 
worn-out business equipment, this income must go into an accretion 
of productive wealth, if we are to have anything like full employment 
of our people. This is an awesome prospect in a way, but it is also 
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a reassuring prospect. It means a continued increase in goods and 
services available to our people. 

It is in the expansion of business capacity, I think, that we have 
the best and easiest opportunity for effective antitrust. It is here we 
have the opportunity for painless antitrust. If some way can be 
found to see that small business and new business groups have access 
to the Nation’s savings, and to the productive know-how, then a 
deconcentration of monopoly industries will take place—and it will 
take place without disturbing any property rights. 

Along with the general expansion of industry, there now appears 
an added prospect for a future deconcentration of some of the monop- 
oly industries. This is in the new automation. As yet we do not 
know a great deal about automation—how rapidly it will come, or 
what problems it will raise. I am chairman of a subcommittee of the 
Joint Economic Committee which is now looking into some of these 
questions. From what we do know, however, it appears that the 
new automation plants will tend to be smaller productive units than 
the present conventional plants. This seems to be in prospect both 
because of technical design and because of factors which will influence 
the location of these plants. Many conventional plants require great 
labor forces, and they have been located in or near the metropolitan 
areas where there are great labor pools. Since they were to be 
located near large markets, they were likewise designed on large 
scales, to produce for large markets. With the disappearance of 
labor as a factor in locating plants, many of the automation plants will 
probably be located at smaller markets, and designed specifically for 
the smaller markets. This will mean that there will be more sieeies 
and it also means that there could be larger numbers of independent 
owners. 

Finally, the commercial use of atomic energy will also add to the 
opportunities for a better diffusion of economic power. If we are 
correctly informed, electric power can be produced from atomic 
energy in smaller units than are now feasible, and such power can 
also be produced at places which do not now have power, or have only 
extremely high-cost power. 

All of these bright prospects do not mean, however, that they will 
inevitably come to pass. The speed of the new industrial expansion 
will take place in reverse degree to which there is a monopolistic 
control over the resources for expansion. If there is one thing certain 
about a monopolistic industry it is this: It is a laggard when it comes 
to expansion. The automation plants will make possible more inde- 
pendent owners, but we have no reason to expect that there will be 
more independent owners. We now have many more conventional 
plants of a kind than we have corporate owners. 

Atomic energy will make possible a great new volume of production; 
yes. If I have my power equivalents right, then I calculate that just 
a thimbleful of uranium will run an automobile for 100,000 miles, and 
the energy in the thimble will still not be used up. Imagine what this 
thimbleful of uranium would do if it were attached to the plow of 
some farmer whose plow is now being pulled by a mule. 

But opportunities are one thing and making use of opportunities is 
another thing. From all appearances, atomic energy will be con- 
trolled by a few giant corporations which have vested interests in 
other power sources. And there is grave danger that the other com- 
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mercial secrets of atomic energy will be locked up in a few giant cor- 
porations which have vested interests in present commercial processes. 


HOW TO USE THE OPPORTUNITIES 


What then is needed to see that a new business expansion takes place, 
and that these opportunities for painless antitrust are realized? ‘Three 
things, I think, must be done. 

(1) Steps must be taken to see that small businesses and new busi- 
nesses have reasonable access to the new discoveries and the new 
technologies. 

(2) Steps must be taken to see that small businesses and new busi- 
nesses have an opportunity to use the people’s savings in capital 
ventures, and on terms which are reasonably comparable with the 
terms on which big business use these savings. 

(3) Improvements must be made in the antitrust laws, and in the 
enforcement of these laws, so as to better protect small firms from the 
abuses of sheer size. 

I realize, of course, that some of these steps may be outside the legis- 
lative responsibility of this committee, but I assume that your objec- 
tive will be to formulate a comprehensive antitrust program, and not 
just doctor the laws piecemeal, and without any central purpose. 

On the problem of access to new discoveries and know-how, I hope 
that your committee will study and reappraise the patent system to 
see if improvements can be made to better serve the public interest. 
Beyond this, I have little to suggest about patents except to call 
attention to a few summary facts; 

1. Small business firms are finding the process of obtaining patents 
both lengthy and extremely costly. 

2. In the case of legal disputes over patent rights, the question of 
who wins is all too frequently a question of which firm has the most 
money. Infringement suits are so costly that small firms frequently 
must lose by default. 

3. In some industries a few top corporations are using interference 
proceedings to arrange divisions of the market and to arrange closed 
patent pools which exclude the smaller competitors. 

4, Since the beginning of World War IT the Government has given 
many billions of dollars to private firms for use on research and devel- 
opment. The Department of Defense is currently awarding between 
$1 billion and $114 billion a year in research and development con- 
tracts. Almost all of this money has gone, and is going, to the big 
corporations. Moreover, the usual procedure is to allow the corpora- 
tion to patent the products and processes it develops with this money, 
subject only to the condition that the Government will not pay royal- 
ties on any of its purchases of products which involve the use of these 
patents. 

WHO WILL USE THE PEOPLE'S SAVINGS 


On the question of steps which must be taken to see that small firms 
have better access to credit sources, my suggestions are more specific 
and definite. We need, and we need immediately, a Federal agency to 
make such credit available, either by direct loans or by some other 
means of increasing the capital flow to small business. Unless such 
steps are taken one thing is certain: Such new industrial expansion as 


62 ANTITRUST AND MONOPOLY PROBLEMS 


takes place will not even be a proportionate expansion as between 
the big and small segments of business; it will be a disproportionately 
large expansion by the giant corporations, resulting in an even greater 
concentration of control over business than now. The expansion 
which is taking place right now is a disproportionately large expan- 
sion of the giant corporations. The reasons for this are clear. 

The principal reason is that big business has easy access to long-term 
capital, and small business has very poor access to such capital. The 
simple fact is that the institutions that have control over the bulk of 
the country’s savings are equipped and willing to make these savings 
available to big business, but they are either unequipped or unwilling 
to make these savings available to small business. Here is the problem : 

First, the centralized equity markets are not open to small business. 
It er too costly for a small or little-known corporation to float 
stocks. 

Small business, in fact, depends largely upon the local commercial 
banks for its credit. These bankscan usually supply short-term work- 
ing capital. But they are in no position to supply any substantial 
amount of long-term capital; and such as they can supply cannot be 
lent for the terms needed. Savings in commercial banks are largely 
concentrated in 5 percent of the banks; the smaller banks have quite 
limited resources. 

As we know, commercial banks are primarily depositories for de- 
mand deposits; and even their savings deposits do not represent the 
kind of savings which can be committed for a long term of years. 

Where then are the long-term savings accumulated? The principal 
pools of savings are in the big industrial corporations, in the invest- 
ment trusts, and in the insurance companies. The volume of savings 
in these places has in recent years come to dwarf the savings in the 
old-fashioned investment banks. 

Certainly, the savings held by the big industrial corporations are 
not available to small business. These corporations are merely acting 
as depositories for their stockholders’ savings, so that the stockholders 
avoid paying personal income taxes as the income is received. The 
corporation may hold these savings in Government obligations, or 
ultimately invest them; but when it does, it invests them in its own 
expansion—or by purchasing and merging smaller businesses. 

As for the investment trusts, these are by nature unequipped to make 
substantial investments in small business. Their idea is to have a stock 
portfolio consisting of a diversification of blue chips. 

Finally, the insurance companies, these institutions seem able to 
make, and do make, a large volume of small loans, and even very small 
loans, in real-estate mortgages. Why they are not better sources of 
long-term credit for small business, I am not sure, but I think you will 
find these things to be true. 

(1) You will find that the insurance companies have heavy invest- 
ments in many of the big industrial corporations. You would not ex- 
pect that an insurance company would finance a new client which 
threatens to become a substantial competitor of a company in which 
it is already heavily invested. 

(2) You will frequently find that when a big industrial corpora- 
tion makes a loan, it divides its loan among half a dozen or more 
insurance companies. I know of one instance where a big oil company 
divided its loan among nine insurance companies. 
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(3) You will find many instances where the directors of an in- 
surance company are on the boards of supposedly rival industrial 
corporations, and on the boards of corporations that stand as cus- 
tomer-suppliers. 

(4) The insurance companies appear in some instances to be pool- 
ing their industrial loans. 

(5) The insurance companies are in all practical respects exempt 
from the antitrust laws. Public Law 15, 79th Congress, provides this 
exemption wherever the company is under State regulation. You 
will find, I think, that the regulation provided by the States is, in 
most instances, no more than the faintest color of regulation. 

I come now to legislative matters closer at hand. While oppor- 
tunities for painless antitrust must be pushed, improvements must also 
be made in the more traditional forms of antitrust. This committee 
has, I think, an important job to do on this front. In fact, you have 
two jobs to do on this front. First, you have to defend the antitrust 
laws we now have, and which we have so slowly and painfully 
acquired, from the onslaughts of some people who have been putting 
on a drive to wreck these laws. And at the same time, you must, I 
think, proceed with the needed improvements of these laws. 


THE LOBBY FOR WRECKING THE ANTITRUST LAWS 


As for the lobby which is trying to wreck the antitrust laws, I have 
been observing its work for several years now, and I have noted that 
its main strategy has not changed. This drive started in midsummer 


of 1948, shortly after the Supreme Court’s decision in the Cement 
case. It has been going ever since. It has shifted tactics from time 
to time, to take advantage of new developments, and it has operated 
first in one forum and then another. It has on several occasions been 
able to arrange forums with official facades. The main line of its 
strategy is a divide-and-conquer technique, the formula for which is 
this: Praise the Sherman Act, glorify the Sherman Act—and get rid 
of the Robinson-Patman Act. 

You will find the strategy, the arguments and the slogans of this 
lobby blueprinted in the report of Senator Capehart’s 46-man Ad- 
visory Council on Trade Practices which was appointed in 1948; you 
will find these all repeated in a report titled “Effective Competition” 
which was arranged for the Business Advisory Committee to the 
Secretary of Commerce in 1952, and you will find them again in the 
more recent report of the Attorney General’s Commitee To Study 
the Antitrust Laws. 

The Cuatrman. Mr. Patman, I want you to know we are going to 
delve very carefully and plumb the depths concerning the so-called 
Buisness Advisory Councils and the so-called Business Advisory Com- 
mittees of the Secretary of Commerce.. To indicate one abuse, for a 
long time the Attorney General demanded that trade association exec- 
utives should not be members of the Industry Advisory Councils of 
the Department of Commerce; and suddenly we found that these trade 
association executives were members of those Business Advisory 
Councils. 

We communicated with the Attorney General, and the Attorney 
General, through Mr. Barnes, said it was his opinion that they should 
not serve in that capacity. Then we had a change of opinion on the 
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pest of the Attorney General. He has acquiesced in the views of the 
ecretary of Commerce, who is now allowing, with the Attorney Gen- 
eral’s approval, trade association executives to serve on these advisory 
committees. 

Mr. Parman. I am elated that you are going to look into this busi- 
ness of advisory committees, that is the 100-man committee, or what 
they call the “Blue Ribbon Committee” for the Department of Com- 
merce. It works—what it does is not always known—it works behind 
closed doors much of the time, which, of course, is a privilege of any 
committee, but where it is a semi-Government committee, | wonder 
how much of its work should be behind closed doors. 

The Cuarrman. You are referring to the Business Advisory Com- 
mittee of the Secretary of Commerce. 

Mr. Parman. That’s right, sir. 

The Cuairman. And we are going into the activity of that com- 
mittee but I am also talking of concomitant committees which are 
called Industry Advisory Council, which are—— 

Mr. Parman. Well, you see, there is a law that I think all these 
agencies are ignoring. It has been on the books for many years and 
it forbids any officer or employee of the United States to accept volun- 
tary service, or free services, for the Government, except in cases of 
emergency involving human life or the protection of property. By 
reason of that law, in World War II the dollar-a-year man was agreed 
upon, and since that time, they have even dispensed with the dollar a 
year. They are just accepting the free services of the people, to help 
run and advise the Government, who have a direct interest in the way 
the Government is run and advised. This looks to me like a direct, 
positive, and plain violation of law. That applies to Attorney Gen- 
eral’s Committee, here, involving the free services of people who are 
directly connected in their businesses and are directly interested in 
doing what they are doing. If you would like to refresh your mem- 
ory about it you may refer to title 31 in the Code, section 665, and 
possibly you may want to refer to 673 too, which section forbids the 
expenditure of appropriated funds for purposes other than those for 
which they were appropriated. 

Now I want to ask, Mr. Chairman, that you take a copy of the report 
of the Attorney General’s Advisory Committee to study the antitrust 
laws and note the last paragraph on page iv, dealing with “Committee 
History and Operations”; here it is stated that once the members of 
the committee had been selected, the cochairman assigned the members 
to different work groups, and each work group handled a different 
area of antitrust laws. Mr. Chairman, I am asking you now if you 
will, please, to obtain the names of the members assigned to each work 
group, and the particular topics and sections of the committee’s report 
handled by each of these work groups. 

In order to appraise and evaluate the work of these subcommittees, 
i the light in which they should properly be evaluated, we need these 

ists. 

The Cuarrman. We asked for those lists and were told they were 
confidential and we could not have them. 

Mr. Parman. Well, this is a democracy, Mr. Chairman, and I have 
a feeling that if the chairman requested, he will get those lists. 

The CHairman. He did. 

Mr. Parman. The chairman requested over his signature ? 
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The CHarrMan. We requested them orally, and we may take under 
advisement the question of subpenas. 

Mr. Parman. Well, I hope the chairman will not be deterred. 

The CuarrmMan. We are pursuing the matter and I assure you, Mr. 
Patman, we will try to get the complexion of those subcommittees. 

Mr. Parman. Well, if this is a democracy, we will get it, of course ; 
if it’s a Kremlin, we won’t. 

On the next page of the committee’s report it says that— 

Each work group, headed by a committee member or members appointed by 
the cochairmen, proceeded to outline its plans for study. Parts of each agenda 
were assigned to work-group members or conferees for initial drafting. 

Now the Hoover Commission operated in this way and, of course, 
they did not think of keeping from the Members of Congress the names 
of those different task forces. The names of the members of each task 
force were not only made available to the press, but they were sent to 
the Members of the House and Senate and they were listed in their 
reports—which, of course, is the democratic way, and the American 
way, of doing things. We want to know with whom we are dealing. 

The CHatrmAn. As soon as I get those names I shall let you have a 
look at them. 

Mr. Parman. Mr. Chairman, I am sorry that Congressman Keating 
is not here. He asked why these interested people should be excluded 
from these commissions. My answer is: Don’t exclude them from 
coming before any committee, or any commission, as witnesses giving 
their views; but they should not be witnesses before a committee upon 
which they are sitting themselves. They should not be both witnesses 
and judges. Here they made witnesses and judges of them. 

I think it would have been all right for that committee, if it were 
set up legally—I am not convinced it was a legally constituted body, 
although I am not taking issue with the Attorney General of the 
United States, he certainly is a better lawyer than I am, but I do doubt 
the legality of that committee. I think when you read those refer- 
ences in title 31 that I have given to you, you will find they have been 
acting in violation of law. 

This is a superlobby group. It was gotten up by the Attorney 
General, not deliberately for that purpose, but the net result is that 
when they get up such an important committee, and it gets so much 
notice and recognition, and so much publicity and advertising, it gets 
attention here in the Congress and shoves everything else aside. We 
cannot help ourselves. ‘They are pushing other important things 
aside to get their matter taken up. Well, why should they pick out the 
antitrust laws to go into? 

Why didn’t they pick up juvenile delinquency or adult delinquency 
or something like that, or the thousands of other laws that could have 
been picked out? Why pick out this particular matter to engage the 
attention of the Congress when other matters are more important 
at this particular time. That is the trouble with the Hoover Com- 
mission. We are getting more messages from Mr. Hoover than we 
are getting from Mr. Eisenhower, and we have got all of our time 
consumed by these commissions. 

The Cuatrman. Mr. Patman, it is now five to one. The committee 
has been sitting since 10 o’clock. Would it be convenient for you 
to come back at 2 o’clock ? 
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Mr. Parman. Certainly, sir, any time you say. Would you want to 
make it 2 or 2:30? 
The Cuatrrman. Two-thirty; is that all right? 
Mr. Parman. Yes, that will be fine. 
(Whereupon, at 12:55 p. m., the subcommittee recessed until 2: 30 
p.m. the same day.) 
AFTERNOON SESSION 


(The subcommittee reconvened at 2: 35 p.m.) 

The Cuarrman. The subcommittee will come to order and we will 
resume the testimony of Mr. Patman. 

Mr. Parman. Are you ready to proceed, Mr. Chairman? 

The Cuarrman. Yes, proceed. 


STATEMENT OF HON. WRIGHT PATMAN—Resumed 


Mr. Patman. I think that it could be shown that this lobby has been 
singing the praises of the Sherman Act, not because it loves the Sher- 
man Act, but because it loves the Robinson-Patman Act less. You 
will not have to look very far back to find that the same business 
groups that are behind this lobby have on several occasions organized 
similar drives against the Sherman Act. Many of your memories 
will go gack to the circumstances of the early 1930’s, when many of 
these same groups were damning the Sherman Act as the thing which 
was preventing economic recovery. That campaign was so vigorous 
that it actually succeeded in having the Sherman Act set aside and 
the NRA set up in its place. 

This is a lobby of very big business, and very big business only. 
It does not include any small businesses nor for that matter, any 
medium-sized businesses. For example, I became intrigued with Pro- 
fessor Schwartz’s statement to the effect that some of the recommenda- 
tions which the Attorney General’s committee has made for inter- 
preting the Sherman Act with respect to patents would resolve the 
current litigation between Zenith and RCA et al in RCA’s favor. I 
then made inquiries as to how many of the lawyers on the Attorney 
General’s committee are employed by RCA and how many are em- 
ployed by Zenith. I have been told that no member of the committee 
is employed by Zenith but that the following five members of the 
committee represent RCA and the other defendants in this pending 
litigation: Hammond B. Chaffetz, Edward R. Johnston, Whitney 
North Seymour, Jerrold G. Van Cise, and Laurence I. Wood. 

Furthermore, we could take note of the fact that the Department of 
Justice also has a pending suit against RCA under the Sherman Act. 

Mr. Chairman, I am not sure your committee is the proper place for 
the consideration of the report of the Attorney General’s committee. 
I should think that the grievances committees and the courts where 
these lawyers are practicing in the pending litigation could more prop- 
erly give consideration to this matter. As I count them, approxi- 
mately one-half of the members of the Attorney General’s committee 
are representing clients in pending antitrust proceedings—not past 
antitrust proceedings, Mr. Chairman, pending antitrust proceedings. 

The Cuatrman. I think that opinions these attorneys had might 
motivate opinions of this Attorney General’s committee and might well 


“RRS te RD RRM ORIN ta 8 EET IRE ea arses 


SGD LS ELLIOT OI 





eee area 


ANTITRUST AND MONOPOLY PROBLEMS 67 


be used by these very attorneys in the pending litigation to influence 
the court’s decision. 

Mr. Patrman. Certainly, sir. 

It appears so unrealistic, almost on the verge of being idiotic, for a 
person to assume the role of a biased witness before his own group. In 
other words, he is a biased witness admittedly, and then he comes to 
be a decision-making member of a committee which is supposed to 
render unbiased decisions; it hardly makes sense. These pending 
antitrust proceedings involve legal propositions concerning which sug- 
gestions have been mace in the report of the Attorney General’s com- 
mittee for assisting their resolution, If all of the suggestions 
contained in this report were accepted, then the clients presently 
represented by approximately one-half of the members of the group 
making these suggestions would be the ones favored. 

In view of the seriousness of this charge, I would not wish to leave 
this statement in the committee’s record without support. Therefore, 
I shall append to my statement a list of the names of a number of 
members who have appeared in recent antitrust litigation. The list 
is in two parts. Part I shows the pending antitrust litigations in 
which members of the Attorney General’s committee are appearing, 
along with the name of the member appearing in each litigation. 

The Cuarrman. Do you think we might ask some of these counsel 
to come before this committee and explain how they could conscien- 
tiously serve two masters. 

Mr. Parman. Yes; I think that would be a proper function of this 
committee; but I think the whole report is contaminated. I think it 
ought to be thrown out; it is not worthy of consideration. 

Mr. Maerz. Do you know, sir, whether the Attorney General has 
taken any action on any of the recommendations of the report? 

Mr. Parman. I do not know whether he has or not. 

I was told when the committee was first formed that the Attorney 
General himself would review its report before it was sent to the Com- 
mittee on the Judiciary of the House of Representatives, and to the 
Congress. It is my understanding that this was not done, but I cannot 
say with certainty that it was not done. I might point out that at the 
time this committee was being formed in August 1953, I wrote the 
Attorney General a letter protesting the appointment of such a com- 
mittee as this, and gave the reasons why, and I would like to put that 
letter in the record, Mr. Chairman. 

The CratrMan. You have that permission. 

Mr. Patrman. I anticipated what would happen, and what I sug- 
gested in the letter at that time has happened exactly as I predicted 
it would happen. This is not because I am a good forecaster, but be- 
cause anyone familiar with the composition of the committee would 
have had to predict the same thing. 

Mr. Maerz. Congressman, did the Attorney General reply to your 
letter ? 

Mr. PatmaNn. Yes, he did. I will put his reply in too. 

(The documents referred to appear as appendix D, following Mr. 
Patman’s statement. ) 

Mr. Matetz. What was the essence of his reply ? 

Mr. Parman. Assurances, to the best of my recollection, that the 
committee was fairly set up, that it was to serve a great public service, 
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and that they would consult with interested Members of Congress in 
drafting the report. 

Mr. Maerz. Well, sir, who do you think was responsible for the 
selection of the members of the committee ¢ 

Mr. Parman. I think that the Attorney General overall. I think 
he had veto power over the selections; but I think he ee the 
— direct power of suggestion to Dr. Oppenheim and to Judge Stan- 
ey Barnes. 

The CHairMAN. Was not the cochairman S. Chesterfield Oppen- 
elm ¢ 

Mr. Patman. He was cochairman. 

The CuHarrmMan. What is that? 

Mr. Parman. He is cochairman. 

The CHarrman. Was he engaged at the time of the proceedings 
leading to the Attorney General’s committees’ reports, engaged in 
proceedings before the Federal Trade Commission relating to Fire- 
_ Tire & Rubber Co., alleged violations of the Robinson-Patman 

ct? 

Mr. Parman. That is my understanding, yes, sir; at that very time. 

So the Attorney General is in the peculiar position of putting a 
person on this Committee, in this case as cochairman of the entire 
Committee of 60, who is directly interested in the Committee’s being 
slanted, and in the report of the Committee being slanted. 

Now, it would be all right to have people come before the Committee 
and give testimony, but you would have a right to ask them, “Are you 
not interested in this? Are you not representing clients before the 
Federal Trade Commission?” And make it a matter of record. 

But with this they got all these interested people together to get up 
the recommendations and they send these recommendations in a pack- 
age to the Congress and say, “You ought to accept this.” 

Mr. Maerz. Have any of the members of the Committee taken a 
public position with respect to the Robinson-Patman Act in the past? 

Mr. Patman. A number of them have, yes; even this cochairman, 
Oppenheim. 

Mr. Marerz. What position had he taken ? 

Mr. Patman. Adverse interest—against it. 

Coming now to part II of my list, this shows additional antitrust 
litigations in which members of the Attorney General’s Committee 
have appeared, along with the members’ names. The lists are not 
necessarily complete. 

The CHatrmaNn. Let us speak of the part I list. 

Mr. Patman. There may be additional names. 

(The lists referred to are designated appendix A.) 

The Cuarman. Part I. 

Mr. Parman (reading) : 

Part I shows the pending antitrust litigation in which members of the Attorney 
General’s Committee are appearing, along with the name of the member appearing 
in each litigation. 

Now, on that list—let us read a few of them. 

Practicing lawyers: H. Thomas Austern, Covington and Burling; 
antitrust cases, and naming them: Du Pont, two cases: Watcn- 
makers of Switzerland, Michigan Tool Co. 

Then Wendell Berge: he has the Joseph Krasnov case. 
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Bruce Bromley: he has the International Business Machines Corp. 
and the Lee Shubert cases. 

Hammond E. Chaffetz: he is also in the Du Pont case, and he has 
the Darling & Co. case, the Employing Plasterers Association case, 
the National City Lines case, the Zenith versus RCA et al. 

Mr. Matetz. Are those cases, Mr. Patman, where the Department of 
Justice is the plaintiff? 

Mr. Parman. Yes, sir; most of them are cases in which the Depart- 
ment of Justice—— 

Mr. Matetz. The Federal Trade Commission, where you refer to 
the Federal Trade Commission cases, 

Mr. Parman. Yes; where a member of the Attorney General’s Com- 
mittee is defending companies in cases brought by the Federal Trade 
Commission, those cases are listed too, insofar as we have been able to 
learn about them ; the list may not be complete. 

Approximately two-thirds of all the practicing lawyers included 
in the membership of the Attorney General’s Committee have appeared 
directly or through their law firms as advocates for alleged violators 
of antitrust laws in proceedings and investigations in the past. 

The CHairman. Do you want to place this appendix A in the 
record ? 

Mr. Parman. Yes, sir, if the committee pleases. 

The CHatrman. At this point? 

Mr. Parman. Yes, sir; at this point. 

The CHatrman, It will be received. 

(The document referred to as “Appendix A” follows, after which 
Mr. Patman’s statement continues. ) 


APPENDIX A 


ATTORNEY GENERAL’S NATIONAL COMMITTEE To StupDy ANTITRUST LAWS 


According to the membership list appearing in the report of March 31, 1955, 
the personnel of the Attorney General’s National Committee to study the anti- 
trust laws consisted of 61 members and 2 cochairmen. Part I, below, is a listing 
of the members of the Committee who directly or through their law firms have 
appeared for alleged antitrust law violators in proceedings and investigations 
which are now pending. This listing is divided so as to show separately the 
lawyers who are engaging in practice regularly, those who are teaching law, 
and the members who are economists. 

Part II is a list of the members of the Committee who directly or through 
their law firms have appeared as advocates for alleged violators of antitrust 
laws in proceedings and investigations in the past. 


PART I 


Practicing Lawyers 


H. Thomas Austern, Covington & Burling, Washington, D. C. 
Antitrust cases: 
Du Pont Co.—Cellophane case 
Du Pont Co.—Chicago divestiture case (GM, United States Rubber) 
Watchmakers of Switzerland, Information Center (Represented by firm) 
Michigan Tool Co. (Cr. and Civ.) 
Wendell Berge, Berge, Fox & Arent, Washington, D. C. 
Antitrust case: Joseph A. Krasnov 
Bruce Bromley, Cravath, Swaine & Moore, New York, N. Y. 
Antitrust cases: International Business Machines Corp., Lee Shubert 
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Hammond E. Chaffetz, Kirkland, Fleming, Green, Martin & Ellis, Chicago 2, Ill. 
Antitrust cases: 
Du Pont Co.—Chicago—Divestiture Case (GM, United States Rubber) 
Darling & Co. 
Employing Plasterers Association 
National City Lines 
Zenith vs. RCA et al. 
John W. Davis, Davis, Polk, Wardell, Sunderland & Kiendle, New York, N. Y. 
(Although Mr. Davis is deceased he is listed because the firm continues in the 
active representation of defendants in pending cases. ) 
Antitrust case: Standard Oil Co. (New Jersey) 
George E. Frost, Chicago 3, Ill. 
Federal Trade Commission case: E. Edelmann & Co. 
Edward F. Howrey, chairman, Federal Trade Commission, Washington, D. C. 
Federal Trade Commission cases: 
Rubber Tire Industry 
Quantity Limit Proceeding, File 203-1 
Investigation of the Firestone Tire and Rubber Co. 
Edward R. Johnston, Johnston, Thompson, Raymond & Mayer, Chicago 3, Ill. 
Antitrust cases: 
Butane Corp. 
Fannin’s Gas Co. 
National City Lines 
Zenith vs. RCA et al. 
A. Stewart Kerr, Crawford, Sweeny & Dodd, Detroit, Mich. 
Antitrust Cases: 
Kelsey, Hayes Co., 
Logan Co. (Represented by firm) 
Michigan Tool Co. (Cr. and Civ.) 
Kenneth Kimble, McFarland & Sellers, Washington, D. C. 
Federal Trade Commission Case: 203-1—Quantity Limits—Rubber Tires 
National Association of Independent Tire Dealers, Inc. 
Francis R. Kirkham, Pillsbury, Madison & Sutre, San Francisco 4, Calif. 
Antitrust Case: Standard Oil of California 
George P. Lamb, Kittelle & Lamb, Washington, D. C. 
Federal Trade Commission Cases: 
Chain Institute, Inc., et al. 
Pet Milk Co. 
Mason A. Lewis, Lewis, Grant, Newton, Davis & Henry, Denver 2, Colo. 
Antitrust Case: General Mills. (Represented by firm) 
Breck P. McAllister, Donovan, Leisure, Newton & Irvine, New York, N. Y. 
Antitrust Cases: 
Standard Oil Co. (New Jersey) 
Watchmakers of Switzerland Information Center (Represented by firm) 
James A. Rahl, Snyder, Chadwell & Fagerburg, Northwestern University, School 
of Law, Chicago, Ill. 
Antitrust Case: United States v. BE. I. du Pont de Nemours & Co., et al., Civil 
Action No. 49C—1071 N. D. of ILL, E. D. 
Federal Trade Commission Case: D. 6175—National Dairy Products Corp, 
et al. 
Charles B. Rugg, Ropes, Gray, Best, Coolidge & Rugg, Boston, Mass. 
Antitrust Cases: 
Lawrence Fuel Oil Industries, Inc. (Represented by firm) 
Lowell Fuel Oil Dealers (Represented by firm ) 
Albert E. Sawyer, New York, N. Y. 
Federal Trade Commission Case: Crown Zellerbach Corp., et al. 
Herman F. Selvin, Loeb& Loeb, Los Angeles, Calif. 
Antitrust Case: Twentieth-Century Fox (Represented by firm) 
Whitney North Seymour, Simpson Thacher & Bartlett, New York, N. Y. 
Antitrust cases: 
International Boxing Club 
Zenith v. RCA, et. al. 
Morrison Shafroth, Grant, Shafroth & Toll, Denver, Colo. 
Antitrust case: Union Carbide & Carbon (Indictment and information) 
William Simon, Washington, D. C. 
Federal Trade Commission case: Warren Petro Corp. 
Blackwell Smith, Smith, Sargent, Doman, Hoffman & Grant, New York, N. Y. 
Antitrust case: American News Co. 
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Jerrold G. Van Cise, Cahill, Gordon, Reindel & Ohl, New York, N. Y. 
Antitrust cases: 
Pan-American World Airways 
(Represented by firm) 
Procter & Gamble Co. 
Radio Corp. of America 
Standard Oil Co. (New Jersey) 
Zenith v. RCA, et. al. 
Curtis C. Williams, Jr., Jones, Day, Cockley & Reavis, Cleveland, Ohio 
Federal Trade Commission : Thompson Products, Inc. 
Laurence I, Wood, counsel, Apparatus Sales Division, General Electric Co., 
New York 17, N. Y. 
Antitrust case: Zenith v. RCA et al. 


Se ea eee 


Law professor 


S. Chesterfield Oppenheim, Co-Chairman. 

(Pending investigation at the Federal Trade Commission relating to Fire- 
stone Tire & Rubber Co., for alleged violation of the Clayton Antitrust Act in- 
cluding the Robinson-Patman Act and the Federal Trade Commission Act.) 


bf PART IT 


(Note.—Where name of firm and address are not shown see part I for that 
information. ) 
Practicing lawyers 


Cyrus Anderson, Assistant Counsel, Pittsburgh Plate Glass Co., Pittsburgh, Pa. 
Antitrust case: Libby-Owens Ford Glass Co. 
Douglas Arant, White, Bradley, Arant & All; White, Bradley, Arant, All & Rose, 
Birmingham 8, Ala. 
Federal Trade Commission cases: 
D. 5449—Metal Lath Manufacturers Association, et al. 
D. 5508—American Iron & Steel Institute, et al. 
H. Thomas Austern 
Antitrust cases: 
American Can Co. 
Bendix Aviation Corp. 
Henry S. Morgan 
A. B. Dick Co. 
Imperial Chemical Industries, Ltd. 
Phillips Screw Co. 
The Sherwin-Williams Co, 
Federal Trade Commission cases : 
Van Kannel Revolving Door Co. 
California Packing Corp., et al. 
American Tobacco Co. 
Agricultural Insecticide and Fungicide Association, et al. 
Automatic Canteen Co. of America 
National Biscuit Co. 
Independent Grocers Alliance Distributing Co., et al. 
BE. I. duPont de Nemours & Co., Inc., et al. 
Association of Coupon Book Manufacturers, et al. 
J. Richard Phillips, Jr. & Sons, Inc., et al. 
American Chicle Co. 
The Larsen Co. 
Malleable Chain Manufacturers Institute, et al. 
Sylvania Blectric Products, Inc., et al. 
Atlas Supply Co., et al. 
H. J. Heinz Co., et al. 
Cyrus Austin, Appell, Austin & Gay, New York 20, N. Y. 
Federal Trade Commission cases: 
Standard Oil Co. 
Acme Asbestos Covering & Flooring Co., et al. (Court proceedings only) 
Ruberoid Co. 
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Wendell Berge, Posner, Berge, Fox & Arent; Berge, Fox, Arent; Berge, Fox, 
Arent & Layne 
Federal Trade Commission case: D. 5356—International Association of 
Electrotypers & Stereotypers, Inc., et al. 
Bruce Bromley 
Antitrust cases: 
Allegheny Ludlum Steel Corp. 
Bendix Aviation Corp. 
Electrical Apparatus Export Association 
(Represented by firm) 
General Electric Co. (Incandescent) 
General Railway Signal Co. 
Hartford Empire Co. 
(Represented by firm) 
Henry 8S. Morgan 
(Represented by firm) 
Univis Lens Co, 
(Represented by firm) 
DeBeers Consolidated Mines 
National Lead Co. 
U.S. Alkali Export Association 
U.S. Gypsum Co. 
Federal Trade Commission cases: 
Paramount Famous Lasky Corp. 
West Coast Theaters, Inc., et al. 
Hammond E. Chaffetz 
Antitrust cases: 
American Optical Co. 
(Represented by firm) 
Armour & Co. 
Chicago Mortgage Bankers Association 
Yellow Cab Co. 
Swift & Co. 
Wilson & Co., Inc. 
Association of Limb Manufacturers of America 
Federal Trade Commission cases : 
Retail Coal Merchants Association, et al. 
Standard Oil Co. (Indiana) 
National Tea Co., et al. 
B. F. Goodrich Co. 
Atlas Supply Co., et al. 
B. F. Goodrich Co. 
Herbert W. Clark, Morrison, Rohfeld, Foerster & Clark, San Francisco, Calif. 
Antitrust cases: 
Food Machinery & Chemical Corp. (Represented by firm) 
National Association of Vertical Turbine Manufacturers. (Cr.) 
National Association of Vertical Turbine Manufacturers. (Cr.) 
Northern California Plumbing & Heating Wholesalers Association 
Outdoor Advertising Association of America. (Represented by firm) 
Federal Trade Commission case: Cement Institute, et al. 
Thomas F. Daly, Lord, Day, & Lord, New York, N. Y. 
Federal Trade Commission cases: 
D. 5502—Corn Products Refining Co., et al. 
D. 5587—Colgate-Palmolive-Peet Co. 
John W. Davis 
Antitrust cases: 
Henry S. Morgan 
Breaklining Manufacturers’ Association (3 cases) 
Mortgage Conference of New York 
New York Central Railway 
Paramount Pictures, Inc. 
DeBeers Consolidated Mines (Civ.) 
Federal Trade Commission cases: 
Butterick Co., et al. 
Eastman Kodak Co., et al. 
General Electric Co., et al. 
Radio Corporation of America 
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Rubber Manufacturers’ Association, Inc., et al. 
Standard Brands, Inc., et al. 
National Biscuit Co. 
Allied Paper Mills, et al. 
American Iron & Steel Institute, et al. 
Atlas Supply Co., et al. 
Raymond R. Dickey, Danzansky & Dickey, Buckley & Danzansky, Washington, 
D. C. 
Federal Trade Commission case: D. 5482—Carpel Frosted Foods, Inc., et al. 
Charles Wesley Dunn, New York 20, N. Y. 
Federal Trade Commission cases: 
Beech-Nut Packing Co. 
Lautz Brothers & Co. 
Goodall Worsted Co. 
Armand Co. 
Armand Co., Ine., et al. 
Penick & Ford, Ltd., et al. 
George E. Frost, Chicago 3, Ill. 
Federal Trade Commission case: D. 5770—E. Edelmann & Co. 
Fred E. Fuller, Fuller, Harrington, Seney & Henry, Toledo, Ohio 
Antitrust cases: 
Libby-Owens-Ford Glass Co. 
Hartford Empire Co. 
Federal Trade Commission case: American Surgical Trade Association, 
et al. 
Robert W. Graham, Bogle, Bogle & Gates, Seattle 4, Wash. 
Antitrust cases: 
Alaska Steamship Co. 
Chrysler Corp. Parts Wholesalers, Northwest Region 
K. & L. Distributors, Ine. 
Federal Trade Commission cases: 
Carl Rubenstein, et al. 
New England Fish Co., et al. 
Washington Brewers Institute, et al. 
Benjamin H. Long, Dykeman, Jone & Wheat, Detroit, Mich. 
Federal Trade Commission case: D. 6107—Blotting Papers Manufacturers 
Association, et al. 
Edward F. Howrey 
Federal Trade Commission cases : 
Robinson Clay Products Co., et al. 
American Refractories Institute, et al. 
Automatic Canteen Co. of America 
Structural Clay Products, Inc., et al. 
Luden’s, Inc. 
F. B. Washburn Candy Corp. 
Kimball’s Candy Co. 
Edward R. Johnston 
Antitrust cases: 
Chicago Mortgage Bankers Association 
National Association of Vertical Turbine Manufacturers (Cr.) (Repre- 
sented by firm) 
Northern California Plumbing & Heating Wholesalers Association 
Wallace & Tiernan, Inc. (Cr. & Civ.) 
Central Supply Association 
International Harvester Co. 
National Cheese Institute 
Federal Trade Commission cases : 
United States Maltsters Association, et al. 
Youngs Rubber Corp. 
Metal Lath Manufacturers Association, et al. 
American Surgical Trade Association, et al. 
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Francis R. Kirkham 
Antitrust cases: 
Food Machinery & Chemical Corp. 
Cement Institute. (Represented by firm) 
Walter Kidde & Co. (Represented by firm) 
Northern California Plumbing & Heating Wholesalers Association, (Civ.) 7 
Northern California Plumbing & Heating Wholesalers Association (Cr.) 
George P. Lamb i 
Antitrust cases: E 
Diamond Match Co. 
Johnson & Johnson 
Federal Trade Commission cases : 
Card Clothing Manufacturers’ Association, et al. 
American Veneer Package Association, et al. 
Wire Rope & Strand Manufacturers Association, Inc., et al. 
Tag Manufacturers Institute, et al. 
Rubber Manufacturers Association, Inc., et al. 
American Iron & Steel Institute, et al. 
National Paper Trade Association of the United States, Inc., et al. 
Vitrified China Association, Inc., et al. 
Advertising Specialty National Association, et al. Fi 
Mason A. Lewis i 
i 
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Antitrust cases : Cement Institute 
Federal Trade Commission case : Ideal Cement Co., et al. 
Breck P. McAllister 
Antitrust cases: 
Eastman Kodak Co. (Represented by firm) 
Electric Storage Battery Co. (Represented by firm) 
Henry S. Morgan 
Technicolor, Inc. (Represented by firm) 
Diamond Match Co. 
Imperial Chemical Industries, Ltd. é 
New York Great A & P Co. : 
Paramount Pictures, Ine. 
Wallpaper Institute 
Federal Trade Commission case: Cement Institute, et al. 
Parker McCollester (deceased) 
Federal Trade Commission cases: 
Corn Products Refining Co., et al. 
Corn Products Refining Co., et al. 
Colgate-Palmolive-Peet Co. 
Gilbert H. Montague, New York, N. Y. 
Federal Trade Commission cases: 
Shredded Wheat Co. 
Bureau of Statistics of the Book Paper Manufacturers, et al. 
Cudahy Packing Co. 
Cudahy Packing Co. 
Mennen Co. 
Philadelphia Wholesale Drug Co., et al. 
Paramount Famous Lasky Corp. 
Oneida Community, Ltd. 
New York State Sheet Metal Roofing & Air Conditioning Contractors’ 
Association, et al. 
General Electric Co., et al. 
Metal Window Institute, et al. 
Biddle Purchasing Co., et al. 
Joseph Dixon Crucible Co., et al. 
Salt Producers Association, et al. 
James A. Rahl (for name of firm see part I) 
Federal Trade Commission case: D. 5979—-American Surgical Trade As- 
sociation, et al. 
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Charles B. Rugg 
Antitrust cases: 
Gamewell Co. 
General Electric Co. (Incandescent) 
Minnesota Mining & Mfg. Co.” 
(Represented by firm) 
Boston Fruit & Produce Exchange 
H. P. Hood & Sons, Ine. 
Library Binding Institute 
Albert E. Sawyer 
Federal Trade Commission cases: 
Allied Paper Mills, et al. 
Tag Manufacturers Institute, et al. 
Rubber Manufacturers Association, Inc., et al. 
American Biltrite Rubber Co., Ine. 
Bernard G. Segal, Schnader, Harrison, Segal & Lewis, Philadelphia, Pa. 
Antitrust cases: 
Baugh & Sons Co. 
Philadelphia Association of Linen Suppliers 
Record Dealers’ Association 
Herman F. Selvin 
Antitrust case: Union Ice Co. (Represented by firm) 
Whitney North Seymour 
Antitrust cases: 
American Can Co. 
Bausch & Lomb Optical Co. 
General Electric Co. (Incandescent) 
General Electric Co. (Fluorescent) 
Scophony Corp. of America 
(Represented by firm) 
American Optical Co. 
Optical Wholesaler’s National Association 
Permuitt Co. 
Morrison Shafroth 
Antitrust case: Cement Institute 
Willian Simon 
Federal Trade Commission cases: 
Building Material Dealers Alliance, et al. 
Daniel A. Brennan, et al. 
Salt Producers Association, et al. 
Standard Oil Co. (Indiana) ” 
General Motors Corp., et al. 
Blackwell Smith, Smith, Sargent, Domon, Hoffman & Grant Wright, Gordon, 
Zachry, & Parlin Wright, Gordon, Zachry, Parlin & Cahill 
Federal Trade Commission cases: 
D. 3764—Chilean Nitrate Sales Corp., et al. 
D. 4610—Crouse-Hinds Co., et al. 
D. 4900—American Refractories Institute, et al. 
Jerrold G. Van Cise 
Antitrust cases: 
Electrical Apparatus Export Association 
Hartford Empire Co. 
Libby-Owens-Ford Glass Co. 
Henry 8S. Morgan 
New York Great A&P Tea Co. 
Rubber Manufacturers Association, Inc. 
(Represented by firm) 
Times-Picayune Publishing Co. 
(Submitted Amici Curiae brief in Supreme Court) 
(Represented by firm) 
General Cable Corp. 
Linde Air Products Co. 
Metropolitan Leather & Bindings Association, Ine. 
Mortgage Conference of N. Y. 





1This appearance was for the purpose of service of process on the defendant only since 
the case was tried in Boston. A New York law firm, however, handled the case throughout. 
2 Court proceedings only. 
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Federal Trade Commission cases: 
Champion Spark Plug Co. 
American Surgical Trade Association, et al. 

Curtis C. Williams, Jr. 

Antitrust cases: 

Timken Roller Bearing Co. 
(Represented by firm) 

Allegheny Ludlum Steel Corp. 
(Represented by firm) 

General Electric Co. 

Republic Steel Corp. 

Rubber Manufacturers’ Association 


Law professors 


Prof. Milton Handler, New York 22, N. Y. 
Antitrust case: A. B. Dick Co. (involving an investigation of a member of 
the liquor industry ) 
Jack I. Levy, Sonnenchein, Berkson, Lautmann, Levenson & Morse, Chicago 2, 
Til. 
Antitrust case: 
Uhlemann Optical Co. 
American Optical Co. 
Federal Trade Commission case: Independent Grocers Alliance Distribution 
Co., et al. 
S. Chesterfield Oppenheim, cochairman (represented Burroughs Adding Machine 
Co. in connection with an investigation that was made of it under the anti- 
trust laws) 
Economists 
Prof. Morris A. Adelman, economic department, Massachusetts Institute of 
Technology, Cambridge, Mass. 
(He wrote articles defending the position A. & P. took in its defense in 
antitrust proceedings, which articles were then distributed by A. & P.) 
Prof. John Maurice Clark, Westport, Conn. 
(Was employed by the Cement Institute and in that connection assisted 
in preparing the economic defense in the Cement Institute case. ) 
Dean Ewald T. Grether, School of Business Administration, University of Cali- 
fornia, Berkeley 4, Calif. 
(Was employed by the Cement Institute to testify in its defense in the 
Cement Institute case.) 
Prof. Clare E. Griffin, School of Business Administration, University of Michigan, 

Ann Arbor, Mich. 

(Was employed by the Cement Institute to testify in its defense in the 
Cement Institute case. He also was employed by the defendants to testify 
in their defense in the Rigid Steel Conduit case and the American Tobacco 
case.) 

Mr. Maerz. Is this a complete list, Congressman, or will additions 
be made? 

Mr. Patman. Additions will be made and furnished to the com- 
mittee. (The additions were subsequently made. ) 

Of the law professors who were members of the committee, one-third 
have appeared as advocates for alleged violators of antitrust laws in 
proceedings and investigations in the past. 

Almost one-half of the economists who are included in the member- 
ship of the Attorney General’s committee have appeared as advisers 
or otherwise as advocates for the position they have advanced in 

defense of antitrust law violators. 

| Almost all of the other economists who are members of the Attorney 

| General’s committee dissented in some respect from the position of the 

| report. 

| When we deduct the law professors who have appeared for anti- 
trust law violations, then we find only a small number of the re- 
mainder actually subscribed to the report. In fact, two of those law 
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professors wrote sharp dissents to the report by the Attorney General’s 
committee. The Attorney General and his cochairman refused to 
have those dissents published in full as a part of the report of the 
committee. 

Now let me cite the matter of Edward F. Howrey, a member of the 
Attorney General’s committee and present chairman of the Federal 
Trade Commission. 

Mr. Howrey appeared as an attorney of record in an important lit- 
igation which is now pending. In that litigation, as counsel for the 
Firestone Tire & Rubber Co., he challenged an order of the Federal 
Trade Commission respecting rubber tires and tubes, which order 
had been entered under the quantity limit proviso of the Robinson- 
Patman Act. In his appearance as counsel for the Firestone Co. in 
that proceeding, Mr. Howrey advocated that the Commission’s order 
be declared invalid. As I have noted, the courts have not today made 
final disposition of the proposition Mr. Howrey advocated. Although 
Mr. Howrey disqualified himself from further participation in this 
particular proceeding when he became Commissioner of the FTC, we 
now find him a member of the Attorney General’s committee and, in 
that capacity, participating in a report which advocates repeal of the 
quantity limit proviso of the Robinson-Patman Act. If that advo- 
cacy should prevail, the Firestone Co. will be in a far better position 
than it would have been in had Mr. Howrey secured acceptance in 
court of the propositions he advanced. 


THE QUOTE CLUB 


Mr. Chairman, if we are confronted here with a grave matter, it is 
also a matter which is not without some humorous aspects. I would 
commend for the committee’s entertainment the writings of what we 
might call the Quote Club. This club consists of William Simon, 
M. A. Adelman, Blackwell Smith, Breck McAllister, S. Chesterfield 
Oppenheim, and lastly, FTC Chairman Howrey. This club is unique. 
It is a tight friendly little circle. One objective of its members is to 
eliminate from antitrust law enforcement the rule of law—that is the 
rule of certainty which they have chosen to designate the “per se rule,” 
and to replace it with a rule of uncertainty wkink they designate as 
a rule of reason. I have said that the club is unique. What I mean 
by that is simply this. They all quote one another as authorities for 
advancing the objective of the club. For example, Oppenheim cites 
and quotes McAllister. Simon in turn quotes and cites Oppenheim. 
Oppenheim in turn cites and quotes Adelman and McAllister. Then 
we find Howrey citing and quoting Oppenheim, Adelman, and McA1]- 
lister as authorities for his opinion and decision in the FTC Pillsbury 
case. Lastly, we find all members of the club with the help of other 
members of the Attorney General’s committee accepting Howrey’s 
opinion in the FTC Pillsbury case as the authority which should be 
followed by all enforcement agencies representing the public interest 
in the antitrust field. Although the members of this club are thus 
ready to accept the writings of each other as final authority for a test 
of how the public interest should be protected, and how the antitrust 
laws should be interpreted, they advise against full acceptance and 
reliance upon interpretations of our antitrust laws by the Supreme 
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Court of the United States, such as in the Morton Salt case, the Cement 
case, the Rigid Steel Conduit case, the Interstate Circuit case, the 
American Tobacco case and the Hartford-Empire case. 


WE NEED A NEW ENFORCEMENT AGENCY 


Now as for the improvements which might be made in the antitrust 
laws, I have several to suggest. But I think the committee should bear 
in mind always the general framework in which the antitrust laws are 
enforced. 

The Sherman Act is, of course, a political instrument. Enforcement 
of this law by the Department of Justice is subject to the control of 
whichever political party happens to be in control of the executive 
branch, and naturally there is a great lack of uniformity in attempts 
to enforce the act. In addition, anything is likely to happen to an 
antitrust case in the Federal courts—anything, that is, except that the 
courts will issue a stern dissolution decree. You know the old saying 
that the antitrust lawyers win the opinions and lose the decrees. 

The truth is, the Federal courts are really not equipped to handle 
most of the antitrust cases intelligently. The judges do not have the 
training and they do not have the staff help they need to handle these 
cases. Our courts are overworked and overcrowded, and the judges 
are called on to handle a bigger variety of technical subjects than is 
humanly possible for one man to become reasonably expert at. Fur- 
thermore, the judges know that the Sherman Act is honored more in 
the breach than in the observance, and this has an effect upon their 
willingness to issue stern decrees. In addition the criminal penalties 
provided for under the Sherman Act are, I think, causing difficulty. 
These penalties are so picayunish, as related to a substantial corpora- 
tion, that the judges gain a distorted sense of the seriousness of a 
monopoly offense, and are inclined to frame their decrees in civil suits 
accordingly. In any event, there is a great absence of uniformity in 
the application of the law. 

All of this had become widely recognized by 1914, when the Federal 
Trade Commission Act and the Clayton Act were passed. When these 
acts were passed it was honed that there would be created in the FTC 
a body which would be both independent of political interference and 
expert in maintaining competition. The FTC, too, has failed. The 
House Small Business Committee of which T am chairman made a 
thorough investigation of this Commission several years ago, and we 
found it inefficient and deficient in a number of respects, all of which 
are set out in our report. As of today, these deficiencies have been 
dwarfed by a deficiency of a new kind. The organization and the 
basic concept of the FTC has been changed. It is now another Execu- 
tive agency, subject to the same political direction as the Department 
of Justice. This has been brought about by the Hoover Commission 
reorganization plan. This plan has placed the staff and the admin- 
istration of the FTC under the control of its chairman, and it has, 
in turn, provided for the Chairman to serve at the President’s pleasure. 
This means White House control, with 4 of the 5 Commissioners not 
knowing what is going on in the Commission. 

T would not say that such an arrangement as this will at all times 
fail the public interest. But it is certainly true that the most powerful 
corporations—those for which we need the antitrust laws most—are 
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the ones which exert the greatest political pressures when it comes 
to enforcing the antitrust laws. In any case, I question whether we 
need two political agencies in this field. 

While the FTC itself has failed, I am not ready to concede that the 
idea behind FTC has failed. In fact, I am more convinced than ever 
that the objectives I have mentioned—independence and expertness— 
must be pursued. I think that we have simply not pushed far enough 
for these objectives. Therefore, I should like to see this committee 
consider setting up, within our judicial framework, an antimonopoly 
court. Such a court should have sufficient staff to handle intelli- 
gently these complex antitrust matters, and there should be similar 
inferior courts placed on a regional basis. It would be my further 
idea that these courts would hear all private litigations arising under 
the antimonopoly laws, and that they could bring cases in the public 
interest on their own motion. Furthermore, the members of these 
courts should be appointed for life. The decisions of the main anti- 
monopoly court would be reviewable, of course, by the Supreme Court; 
but it would be my idea to limit such review, insofar as possible, to 
questions involving the constitutional safeguards, and try to avoid 
having the Supreme Court overturn decisions on economic fact or 
theory. ‘The cost of these new antimonopoly courts could be met with 
the money which the FTC is now wasting or using to injure the public 
interest. 

A second general principle which I would commend to this committee 
is that in framing antitrust laws you frame them, insofar as possible, 
with a view to gaining the purposes of the laws through private litiga- 
tion. While the watchdog over the public interest may sleep, the 
rivals in conflicts of private interest never sleep. Furthermore, you 
will find, I think that where a monopoly situation adversely affects the 
public interest, it will usually also adversely affect some specific private 
interest. 

Now I realize, of course, that any general overhaul of the antitrust 
laws and the creation of an effective enforcement mechanism will take 
some time and consideration. Pending the time when such needed 
steps can be taken, however, I might suggest to you several improve- 
ments in sections of the present laws which can be made immediately. 

The Cuatmrman. Mr. Patman, I am glad to note what you say, if the 
public watchdog sleeps, the private watchdogs should not. 

Mr. Parman. That is right. 

The Cuarrman. I take it from that you would not want to change 
the present statute concerning bringing treble damage suits by those 
who are privately injured ? 

Mr. Patman. Not at all, Mr. Chairman. That is the most effective 
weapon the little man has today. 

The Cuatrman. There is no doubt about it; I agree with you on that. 

I warn you though, there is a ground swell of opinion in the House 
itself to make changes there, and we are going to ask you for your help 
to stop that ground swell. 

Mr. Patman. Well, you will certainly have our help, Mr. Chairman. 
You will have my help; and I believe you will have the help of all the 
members of the Small Business Committee, although I am not privi- 
leged to commit them, because that is the finest weapon the small- 
business man has. 
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Now, to test the sincerity of those people who say that the judge 
should be allowed in certain cases to reduce the amount below triple 
damages, ask them if they would be willing for the same judge, where 
the facts would warrant, to increase the amount above triple dam- 
ages. I do not believe they will agree to that. They want triple 
damages to be the ceiling, with the judge having discretion to award 
damages below the ceiling, but not above the ceiling. I would suggest, 
however, that if we are going to let the judge use his discretion, his 
common sense or horse sense, whatever he uses, in reducing the amount, 
then we ought to let him use the same thing to make an increase in 
the amount. 

Mr. Materz. Mr. Patman, the Supreme Court on March 28, 1955, 
held in the Glenshaw Glass case that the entire recovery in a private 
treble damage action was taxable. Prior to that decision it had 
been the ruling of the Internal Revenue Service that only one-third 
of the recovery was taxable. 

Would you favor legislation to overcome that decision of the Su- 
preme Court ? 

Mr. Parman. Offhand, I would. All I know about it is what you 
have said, but it appears to me that it should be corrected. 

The Cuarrman. As I understand it, when somebody recovers treble 
damages, one-third of the damages are to make the plaintiff whole; 
is that right ? 

Mr. Parman. That is right, actual damages. 

Mr. Maerz. Two-thirds prior to the Glenshaw decision was not 
taxable? : 

The CuatrmMan. Now it is taxable? 

Mr. Maerz. The entire recovery is now taxable. 

Mr. Fine. Three-thirds, and you are saying two-thirds. 

Mr. Maerz. The first third was taxable, but now on the basis of 
the Glenshaw decision the entire recovery of three-thirds is now 
taxable. 

The Cuatrman. The entire amount ? 

Mr. Materz. Yes. 


INTERLOCKING DIRECTORATES OF BIG BUSINESS 


aw Patman. Beginning with the substantive sections of the Clay- 
ton Act: 

Section 8 is badly out of date, as you will immediately recognize. 

It forbids a person to serve on the board of directors of competing 
corporations. This language leaves more damage untouched than 
it touches for most of the same reasons that the old language of sec- 
tion 7 was inadequate prior to the 1950 amendment. This committee 
explored these reasons at that time. The language does not, for ex- 
ample, prevent foreclosure of markets and preemption of supplies 
through the integration of supplier and customer corporations. Yet 
the same integration, if Coun about through merger, rather than 
by interlocking of directorates, might well do violence to the intent of 
the new Celler-Kefauver antimerger law. 

Similarly, the present language of section 8 does not prevent a bank, 
insurance, or other financial corporation from placing its directors on 
the boards of competing industrial corporations, or on the boards of 
industrial corporations which stand in customer-supplier relation- 
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ships. In addition, there are other types of interlocking directorates 
which can be used to suppress competition, such as are shown in the 
Federal Trade Commission’s 1950 report on this subject. I suggest 
the factual situations set out in that report for your attention. 

All of the big corporations do not, of course, permit their directors to 
serve on the boards of other corporations. These have what are 
called working directors. On the other hand, there has grown up in 
this country a class of people who are professional board-sitters. 
They may be directors of a dozen or even 20 or 30 big corporations. 
Some of these are perhaps harmless, and have their seats merely be- 
cause they are scions of prominent families. On the other hand, 
there is another breed of professional board-sitters which is actively 
engaged in industrial politics, unifying the policies of otherwise rival 
groups. No one can claim, I think, that a director who serves on the 
board of several big corporations can really devote much attention to 
the internal affairs of these corporations. I would hate to think, 
moreover, that we have so few people with directorial and managerial 
talent in this country that opportunities for serving on the boards of 
the big corporations cannot pass beyond a small professional group. 

Section 8 of the Clayton Act should be promptly amended to pro- 
hibit any person who is either a director or an executive of a corpora- 
tion having assets of more than, say, $10 million, from being a director 
or an executive of any other corporation. I should think that a cor- 
poration of the $10 million size can well afford to pay for the full-time 
services of its directors, if these directors serve any legitimate and 
useful purpose. 


THE ANTIMERGER LAW MUST BE IMPROVED 


I come now to section 7 of the Clayton Act. 

The amendment which was made in this section in 1950 by the 
Cellar-Kefauver antimerger law was well considered. Closing the 
loophole in the law as to mergers through acquisition of assets was 
certainly long overdue. Moreover, the intent of the new language 
forbidding mergers which substantially lessen competition, in place 
of the old language, which merely forbade competing corporations to 
merge, is entirely sound. 

Mr. Chairman, I congratulate you also on your bill, H. R. 5948, 
to extend the new law to apply to banking corporations. This is also 
a progressive bill, and I hope it will be reported and passed promptly. 

I feel that I must point out, however, that despite the much broader 
scope of the new section 7, the 1950 amendment contains a serious 
procedural defect. This procedural defect will, I fear, render the 
law largely ineffective, if and when the enforcement agencies set about 
to try to enforce the law. The point is that the law does not require 
corporations proposing to merge to obtain advance approval; nor does 
it require the corporations either to inform the enforcement agencies 
that the merger may take place, or that it has taken place. 

From the standpoint of the companies involved, this may leave a 
cloud on the title of otherwise harmless mergers. Then from the 
public interest standpoint the effect is vital in two respects: 

(1) The long delays and the burdensome and unnecessary costs 
which are incurred by the round-about-way the enforcement agencies 
must try to gather enough information to determine whether or not 
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a merger has taken place, and more especially, whether or not the 
merger is likely to have the adverse competitive effect named as the 
standard of the law. 

(2) The impossibility of separating the eggs after they have been 
scrambled. 

Mr. Matetz. May I ask at this point which agency would give 
approval to the merger ? 

Mr. Patman. Of course, normally the Federal Trade Commission 
would; but I do not trust the Federal Trade Commission now. I 
would rather leave it to the Department of Justice. 

You say, Mr. Chairman, the Federal Trade Commission used to 
have their chairman alternated every year. It was a bipartisan Com- 
mission or a nonpartisan Commission, regardless of the party in 
power and, why, the member of the other party would be a chairman. 

The CuarrmMan. You have noticed, have you not, that the term of 
Commissioner James Mead has expired 4 

Mr. Five. It will not expire until September. 

Mr. Parman, It expires in September. 

The CHarrman. Yes, sir; in September, and that the President has 
refused to reappoint him. He is a Democrat. 

Mr. Patman. That is right. 

The Cuarrman. The Commission is supposed to be bipartisan; it 
is supposed to have two Democrats. 

The appointment has been made of a man named Kern of Indian- 
polis. I question his being a Democrat, and if he is a Democrat he is 
only, how shall we put it, a nominal Democrat. 

Mr. Parman. Pseudo. 

The Cuairman. What is that? 

Mr. Parman. Pseudo. 

The Carman. He may be a pseudo-Democrat. 

But, in any event, Commissioner Mead is a man who has faithfully 
served the Commission for many years, and the President, in the 
language of the Speaker of the House, Mr. Sam Rayburn, “Did a 
cruel thing in a cruel way,” and I emphasize the language of our 
distinguished Speaker in his comment concerning the giving, as it 
were, of Commissioner Mead the gate. 

Mr. Parman. Well, the President 

Mr. Fine. Well in advance of his expiring term. 

The CHarrman. And in addition, as has been indicated, long in 
advance of the expiration of his term. 

Mr. Parman. The President disrupted the real intent of the bi- 
partisan body that was created in the Federal Trade Commission Act. 
I think the President should have conferred with the Democratic 
leaders. 

The Cuarrman. There was no conference whatsoever. 

Mr. Parman. That is my understanding: The President did not 
confer with the Democratic leaders; and it is my further understand- 
ing—I do not attack Mr. Kern, I do not know anything about him, I 
assume he is all right and a good loyal American citizen and all that, 
but I imagine he had Republican sponsorship—that is my under- 
standing that he did have. 

He was not selected because of any Democratic sponsorship, but he 
was selected because of Republican sponsorship. 
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Therefore, we do not have any bipartisan Commission down there 
any more. It is strictly a partisan Commission responsible directly 
to the White House, and a word from the White House will have 
weight so far as influence is concerned. 

Mr. Fine. It was rumored that the sponsorship is from two gentle- 
men in the other body who are prominent Republicans. 

Mr. Parman. Well, they are not Democrats, I am sure. 

Mr. Finer. No, I say prominent Republicans. 

Mr. Parman. I am sure every Democrat would have been for Jim 
Mead. No Republicancan say anything bad about Jim Mead. Every- 
ee about Jim Mead is good; and if it had been left to the Demo- 

ats they would have unanimously chosen him. I believe the chair- 
man agrees with me on that. 

Now as to the matter of burdensome and inefficient administration 
of section 7, I can perhaps do no better than to read to the committee 
an extract from a letter from Commissioner Jim Mead, based on his 
firsthand experience with these administrative problems. The fol- 
lowing is from a letter which Commissioner Mead wrote to Senator 
Kefauver: 


The present law also leaves much to be desired from a purely administrative 
standpoint. There is, first of all, a clearly demonstrated need for more effi- 
cient and economical enforcement procedures than the present law makes pos- 
sible. Under present law the Commission has in the first instance the burden 
of informing itself that a merger has taken place. Hence the Commission 
has a staff engaged in inspecting a variety of news and trade publications 
for information which the principals in these mergers could readily supply 
at no more expense than writing a letter. A large number of these news 
items suggest that there may possibly be some question of legality, and the 
Commission then has the further burden of collecting certain elementary 
facts about the companies involved, in order to determine whether a full 
investigation should be undertaken. For this purpose it is necessary to know, 
for example, what specific companies or assets are involved, what the companies’ 
principal products are and what their approximate sales of these products 
are, whether there has been a customer-supplier relationship between the 
merged companies and whether competing companies are likely to be cut 
off from essential supplies, whether important patents are involved, and so 
forth. As a practical matter, we must depend upon the merged companies to 
supply such information, in response to our letters of inquiry. 

While no problem of false information has arisen under this procedure, it 
frequently happens that the corporations answer our question only after long 
delays and with a degree of incompleteness which results in further inquiries 
and still further delays. These delays oceur despite the fact that we rarely 
ask for information which is not readily available to the corporate managements. 
Indeed, it frequently appears that the items of information which we have 
been able to collect only after considerable difficulty and delay had already 
been assembled and considered by the corporate management prior to their 
decision to merge. This problem of unnecessary expense and delay would be 
largely corrected by an advance approval requirement, since such a requirement 
would give firms wishing to merge an incentive for supplying us with the 
information by which we could make a decision, one way or the other. 

The problem of unscrambling the eggs is, of course, a problem that 
money will not solve, and I anticipate that without a requirement that 
mergers be cleared with the enforcement agencies in advance, the pur- 
pose of the law will fr equently be defeated. When one of the enforce- 
ment agencies ever sets about to dissolve a merger, years or even 
months after it has taken place, we will find that while the FTC or 
the court may be able to order a company to divest itself of its 
illegally gotten assets, there will be no authority for recreating an 
effective competitor. There is no authority to tell the corporation 
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to whom it shall sell the illegal assets, for what purpose the assets 
will be used, or what management will be in control of the new corpo- 
ration created by the divestiture of these assets. In this connection 
I might point out that much of the physical assets of corporations can 
be used as well for one type of business as another. 

These are the defects of the antimerger law which must be corrected 
if it is to meet the intent which the distinguished chairman of this 
committee expressed on behalf of his bill. 

Mr. Materz. Does your recommendation go to a procedural amend- 
ment, or would you bebaiie making substantive changes in the Celler- 
Kefauver Act itself? 

Mr. Parman. It would be more of a procedural change. 

Mr. Materz. I believe that you discuss the Pillsbury case. 

Mr. Parman. Ina different part of this; yes, sir. 

Mr. Maerz. Yes, sir; and you indicate how the Federal Trade 
Commission has frustrated the congressional intent ? 

Mr. Patrman. Yes, sir. 

Mr. Maerz. Assuming that your amendments were adopted, how 
would the present situation be helped to any extent if the Commission 
continues to adhere to policies enunciated in the Pillsbury decision ? 

Mr. Parman. I am just coming to that now; let me finish this other 
first, if you please. 


FTC IS STUCK WITH ITS PILLSBURY DECISION 


Moreover, some step obviously must be taken to put the original 
intent of the 1950 amendment back on its feet, at least insofar as Fed- 
eral Trade Commission enforcement is concerned. However clear 
and intelligent the intent of the new language having to do with sub- 
stantial lessening of competition was at the time this amendment 
passed, the Federal Trade Commission has now gotten itself stuck 
up with a tar baby. 

In its first decision under the new law, in the Pillsbury case, it 
attempted to read a new “rule of reason” into the law. And perhaps 
without appreciating the consequences, it read into the law a test of 
illegality sehich is so undefined and undefinable that the FTC can now 
never bring the trial of a case under this law to a conclusion, no matter 
what its wishes might now be in the matter. 

Specifically, the Commission chose as its new “rule of reason” a dic- 
tum to the effect it would take into account “all relevant economic 
factors” before determining whether or not a given merger will sub- 
stantially lessen competition. The result is that the Pillsbury Co. is 
still introducing evidence on “relevant economic factors,” after 214 
years of trial, and it may still be introducing evidence on “relevant 
economic factors” 20 years from now. 

Having gotten itself into this box, it does not appear likely that the 
present Commission will be willing to do a vn about-face and 


yank the rug from under itself. On the other hand, if the FTC sets 
about to read the new “rule of reason” out of the law gradually, as the 
Supreme Court has succeeded to some extent in doing with its 1911 
“rule of reason,” then we may expect that it would take at least 25 
years to whittle the rule down to manageable size. I would suggest 
therefore, that the language of section 7 be amended in sufficient detail 
so that the Commission can save face in adopting the original intent 
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of the 1950 amendment, on the assumption that the Commission may 
by now want to enforce the law. 

I am not sure that the Commission does want to enforce the new 
antimerger law. You may have noted that some of the officials 
down there have been giving the impression that they are devoting 
great efforts to enforeing this law. I have in my hand, for example, a 
press story on a speech delivered by the Commission’s General Counsel 
on January 27, 1955, in which he is quoted as saying that the Com- 
mission is swamped with antimerger cases. 

I have photostats of that press story based upon that Federal Trade 
Commission general counsel’s speech. It is under the heading of 
“Mergers Swamp FTC, Official Says,” and it reads as follows: 


Mercers JAM FTC Work, Orrictat Says 


The recent wave of mergers is complicating the work of an already over- 
burdened Federal Trade Commission, according to Earl W. Kintner, FTC general 
counsel, 

Addressing a luncheon session yesterday of the Washington Chapter of the 
American Marketing Association in the Willard Hotel, Kintner pointed out that 
the FTC has “about 600 persons to police the multi-billion-dollar industries” of 
the Nation. 

He added that in recent years there has been a much more effective liaison 
between the FTC and the Justice Department in antitrust cases. 

He also stated that the present merger wave is “very different” from that in 
the 1920’s “when much watered stock” was pumped into consolidations. 


In contrast to the misimpressions that may have gotten abroad, I 
am informed by my colleague, the Honorable Joe L. Evins, that a ques- 
tionnaire which he recently sent to the FTC reveals that of this 
agency’s total appropriation of $4,155,000 for the present fiscal year, 
it had spent through mid-February only $155,159 on antimerger in- 
vestigations and trial work, including an allocated sum and $30,658 
just studying what to do about mergers. In other words, FTC is 
spending about 6 percent of its appropriations on antimerger work. 

I am also informed that since Mr. Howrey reorganized the FTC on 
July 1, last year, he has had only four field investigations made of the 
hundreds of mergers which have taken place since that time, and he 
has brought not one case under the antimerger law. 

Thus, it appears that the Commission has used too little of the funds 
Congress has given it to enforce the antimerger law, and it has accom- 
plished less than it should with the funds it has used. 

To be on the safe side, however, I think we ought to assume that the 
Federal Trade Commission may now wish to get off the hook and 
proceed with some enforcement of this law, and therefore I think some 
such face-saving arrangement as I have suggested ought to be made. 

The Cuatrman. I might say, Mr. Patman, since July 1, 1954, not 
a single proceeding, as far as we know, has been instituted by the 
Federal Trade Commission under the Celler-Kefauver Act, and in 
toto since 1950, there have only been three cases, and none completed. 

Mr. Parman. That is my information. 

Now, that has been 9 months since July 1, 1954, 9 months. 

Mr. Materz. One question, if I may, Mr. Patman. I take it you 
are advocating this amendment to get the FTC off the hook; you feel 
that the FTC is now bogged down in this Pillsbury case; that those 
proceedings may drag on interminably ; and that the Commission does 
not know what to do about it. 
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Suppose this amendment is adopted, how can the Congress have any 
assurance that the FTC will change its policy ¢ 

Mr. Parman. Well, we could not have any assurance of that; I 
leave that up to the committee to do what the committee thinks is 
best, but I think we ought to assume the FTC may now wish to enforce 
the law, although it has not asked Congress for any help. 

Mr. Mauerz. Do you think it might be preferable to have all anti- 
merger work concentrated in the Department of Justice ? 

Mr. Parman. I think right now that is my present thinking on it, 
because like it is now, the President has got two agencies under his 
direct jurisdiction, the Federal Trade Commission and the Depart- 
ment of Justice. 

Talk about duplication of effort, there is an outstanding example. 

There is no reason why a President should have 2 agencies to do 
the same thing, particularly in view of the fact that 1 of them is not 
doing anything. 

Finally, there is another force leading to mergers which no anti- 
merger law in and of itself can correct. This committee might draft a 
very strong antimerger law and prohibit outright all important mer- 
gers, but no antimerger law alone could stop the present tendency for 
the owners of less substantial corporations to merge with bigger corpo- 
rations, rather than to sell to new owners. The antimerger law thus 
does not discourage a pyramiding process which is undesirable, al- 
though the process may involve no single acquisition which would 
run afoul the law. I am referring, of course, to the more favorable 
treatment which the owners of a company receive under the tax law 
when they merge their company than when they sell their company. 

What happens when the owners of a small corporation reach retire- 
ment age and have no immediate members of the family to carry on 
for them? They usually want to sell out and put their assets in a 
liquid and secure form. But, if they sell to another group of inde- 
pendent owners, younger people who would like to carry on the busi- 
ness, they are taxed on their capital gains; whereas if they merge and 
take their payment in the form of stock, they can accomplish their 
financial purposes without paying the capital gains tax. 

I do not suggest that the capital gains tax ought to be repealed. 
However, I do suggest that the tax law should be amended to tax capi- 
tal gains on mergers, so as to equalize the incentive as between mergers 
and sales. Or it might be better still to place a graduated tax on all 
mergers. 

DEALER COERCION IS UNDER STUDY 


Now with reference to section 3: 

Here we have a very bad sore spot. This is the section of law which 
is intended to prevent monopoly through exclusive dealing arrange- 
ments and tie-in sales. The law is aimed at the kind of thing which 
one of our subcommittees has been holding hearings on recently, in 
the retail gasoline field. 

What is happening here is that independent people set themselves 
up in business to handle the gasoline of a particular oil company, 
thinking that they will be independent businessmen; but then they 
find out that the oil companies force them, by one coercive tactic or 
another, to buy and sell a particular line of auto tires, a particular 
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line of batteries, and a particular line of auto accessories and other 
things. 

Sinks of these big oil companies do not distribute, handle, or even 
sell the tires and accessories they force on their gasoline dealers, but 
they get a kickback or a rebate from the tire companies for every- 
thing these dealers sell. 

This is an extremely knotty problem and it involves other consid- 
erations, such as the terms on which the oil companies lease the gaso- 
line stations to the operators. And the problem is quite acute in a 
number of other industries where it involves still other considerations. 

I am not going to make any suggestion for a solution to this problem 
at this time. My colleague, the Honorable James Roosevelt, and the 
other members of his subcommittee, the Honorable Tom Steed and the 
Honorable Timothy P. Sheehan, are devoting a great deal of intensive 
work and study to this problem, and I know that they will work out 
a better proposal than anything I could suggest at this time. 
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Now with reference to section 2: 
As this committee knows, I have introduced two bills which would 
make some small improvement in this section of the law. 
One of these is H. R. 11 and, incidentally, Senator Kefauver’s bill 
in the SenateisS.11. The other bill is H. R. 567. 
The principal bill, H. R. 11 is for the purpose of correcting in 
art, but not fully, the damage which was done to this section of the 
aw when it was misinterpreted by the Supreme Court in the Standard 
Oil (Indiana) case. I shall be glad to explain these bills and the need 
for them to the committee now or at a later time, but I would like to 
; make a general statement at this time by way of introduction. 
j As the distinguished chairman of this committee knows, I have on 
: occasion proposed antitrust legislation which the distinguished chair- 
E man has considered to be rather drastic. I recall, for example, his 
remarks recently when we debated on the floor his bill for increasing 
the fine for violating the Sherman Act from $5,000 to $50,000. When 
I offered an amendment to this bill to have the fine assessed on the 
basis of the corporation’s assets, the distinguished chairman re- 
i marked that my amendment was “Draconian and horrendous.” I 
} would like to assure the chairman and this committee that these two 
bills which I have before the committee are not Draconian or hor- 
rendous. They are extremely modest little bills. These bills do not 
restore to small business the protection which it had under the law 
prior to the decision to which I have referred. They restore this 
protection only in part, and they are needed to prevent this section 
of the law from being a complete nullity. 
The truth of the matter is that these bills are tailored to the climate 
of the day. They ask no more protection for small business than I 
felt that almost everyone could readily agree to, including even the 
; fair-minded members of big business. Forty-seven members of the 
E House joined me in endorsing H. R. 11 before it was introduced, 
: and 3 Members have introduced identical bills. Similarly, 30 Members 
of the Senate are cosponsors with Senator Kefauver of an identical 
bill over on the Senate side. 
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WHY WE NEED THE ROBINSON-PATMAN ACT 


Now I would like to tell the committee what we were trying to do 
back in 1935 and 1936, when we were drafting the amendments to 
section 2. 

We were having literally thousands of complaints from small busi- 
nessmen about price discriminations, and as you will remember, small 
firms and some pretty big firms were going out of business by the 
thousands. Well, we made a lot of investigations and held hearings 
over a period of about 2 years. And we got the Federal Trade Com- 
mission to make investigations. They sent investigators out and 
collected all kinds of price data and interviewed people and made 
mapeere We went into this thing thoroughly—from every possible 
angle. 

One thing was certainly clear: we had to have a law on price 
discrimination and we had to have a really good law. 

May I say here, Mr. Chairman, during this time I spent many 
weeks and many months in this room with this committee, and [ 
had the privilege of having by my side the gentleman at my side, 
at my left, now, Mr. Everett MacIntyre, who worked for me as the 
director of that committee in 1935 and 1936, which disclosed and 
uncovered and exposed the information which resulted in the passage 
of the Robinson-Patman Act in 1936. 

Now, when we started to draft a bill, we found we had two prob- 
lems. We had the problem of small suppliers trying to compete with 
big suppliers; and we had the problem of small customers—whole- 
salers and retailers, and people like that—trying to compete with 
big customers, like the chain stores. 

The problem of small suppliers trying to compete with big sup- 
pliers was not new. It was the thing that was made famous by 
the old Standard Oil Co., and several other big companies about 
that time. It was the same kind of problem which the 1914 Section 2 
of the Clayton Act was passed to control, except that we learned a 
lot of new angles about the problem. 

The old Standard Oil Co. started out as a small company. About 
1860 or 1865 it was only 1 of about 30 refining companies then located 
in the vicinity of Cleveland, Ohio. When the Standard Co. set out 
to grow, the first thing it did was to merge with several of its com- 
petitors. This gave Standard a big size advantage over all the other 
competitors. Then what did itdo? It would go out into the territory 
of one of its competitors and cut the price just in that territory, until 
the competitor was driven out of business. Then Standard would 
raise the price in that territory and move on to the territory of another 
competitor. 

The bigger it got, and the more business it had in high-priced 
markets, the easier it was to drive out the rest of the competitors. 
This company got control of more than 90 percent of all the petroleum 
business in the country before it was finally subdivided by the 
Supreme Court in 1912. 

Well, when we were investigating in 1935 and 1936, we found the 
same sort of thing still going on. Big suppliers were discriminating 
in their priees and putting smaller suppliers out of business. I will 
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explain why this was when I finish telling you about the practical 
side of the problem. 

Now practically everybody at that time, except some of the big 
companies, agreed that the kind of practice I have described was 
wrong. But a lot of people thought that the effects were bad only 
when a company discriminated to go below a competitor’s price. We 
found out differently. The important thing is not just the price 
which a company receives for its product, it is also the volume of 
business it does at that price. 

You may recall, Mr. Chairman, those maps we were looking at a 
few years ago from the FTC report on the wholesale baking industry. 
There was one map, for example, of the Illinois-Indiana area. It 
showed the truck routes over which the big baking companies were 
shipping bread out of Chicago to the towns in this area; and it showed 
the price charged for bread in each town. 

When the price in Chicago was, say 10 cents, the price at some town 
50 miles away would be 9 cents; then at a place another 25 miles away 
it would be 10 cents again; then at another town, perhaps 100 miles 
away, it would be 8 cents; and so on. In most towns the price was 
10 cents, but in many places it was 9 cents, 8 cents, and in some places 
7 cents. 

The investigators found that what was happening was this: the 
big Chicago baking companies were getting 10 cents wherever they 
could, which was in any town where there was no local competition. 
But when they came to a town where there was a local baker the 
would drop their price to meet whatever price the local baker charged. 
The result was that when these big companies started distributing out 
of Chicago a great many small baking companies went out of busi- 
ness, and others were still going out of business. The point was that 
when a big bakery started sending trucks into a town and meeting the 
local baker’s prices, the local baker lost a great percentage of his 
business. He had fixed costs, so when he lost business, his unit cost 
went up, and most likely he was soon in bankruptcy. 

Obviously, this is not a question of efficiency; it is a question of 
who is the biggest. Even if the local baker were greatly more efficient 
than the big baker, even if his unit cost for making and selling a loaf 
of bread were half that of the big baker, the effect would be the same. 
If the little baker reduced his price still further, to try to get back 
his volume, the big baker would meet that price, and he would not 
get his volume back. This is competition of size, not of efficiency. 
Efficiency would come into play only if, to meet the local baker’s 
price, the big company had to reduce its price everywhere. Then 
the competition would be on equal terms. 


PRICE DISCRIMINATION MAKES INEFFICIENCY 


When we were investigating this practice we found the same thing 
going on in industry after industry. Big suppliers were discrimi- 
nating in their prices, either to undercut the smaller companies or to 
meet the prices of the local companies. Sometimes the big companies 
would meet the price of local companies to put them out of business 
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and sometimes to make them raise their prices. Where a big com- 
pany found that a local competitor was selling below its national price, 
it would meet the price in that area, and if the local company did not 
show signs of going out of business, then the game of raising prices 
would start. 

The big company would lower the boom for a while and then raise 
it again. If the local company failed to raise its price promptly, then 
the boom would be lowered again. Before long, after a few ups and 
downs, the local company would catch on to the fact that it had better 
raise up to the big competitor’s price. Since the big competitor is not 
going to permit local companies to have more than a certain share of 
the local market, the only profitable thing they can do is to raise their 
prices up to the big suppliers’ price. 

Thereafter the same proposition holds: no small supplier has any 
real independence to reduce his price. Discrimination makes it so 
easy for the big competitors to meet his price, and he knows they will 
meet his price, and hence he knows he can only lose money and not 
gain any volume of business by reducing his price. There are only 
3 or 4 or perhaps 1 or 2 big suppliers in each industry which have any 
independence to reduce prices. This is the thing that keeps prices to 
consumers high: the centralized control over prices which 1s main- 
tained by discrimination. This is soft competition. 

Mr. Chairman, it is not much trouble to see why the big corpora- 
tions do not like the antidiscrimination law. These corporations are 
at the top of the heap and have an unfair advantage over all of the 
smaller competitors. Many of these giant corporations are fat and 
lazy, and they would not like to have to compete with smaller com- 
panies on the basis of efficiency. Many of them know that if they did 
have to compete on equal terms the smaller companies would run 
rings around them. 

Most of the big corporations are inevitably inefficient. They have a 
large number of high-priced vice presidents; they have huge adver- 
tising and political expenses; and, worst of all, they are snarled up in 
more bureaucratic red tape than the worst Government bureau we ever 
had. Most of the managements don’t know who their own people are, 
and most of the underlings have to spend their time making up elab- 
orate reports and reading regulations to find out what authority they 
have to do what. 

All of this takes time and money that might be spent in productive 
work. 

Now that is only one side of the coil. When we were drafting the 
amendments to section 2, we also had the problem of small customers, 
such as wholesalers and retailers, trying to compete with big whole- 
salers and big retailers. We spent most of our time on this problem. 

We found that suppliers were frequently giving competing cus- 
tomers radically different prices on the same item without any cost 
justification for making the price to one customer any different from 
the price charged another customer. It was in this field, the distri- 
bution field, that the greatest numbers of independent firms were going 
out of business. The manufacturing field had already become highly 
monopolized in the period from about 1890 or 1900 up to and through 
World War I. As you know, it was during the 1920’s and early 
1930’s that thousands of independent merchants and small chains 
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were driven out, and the distribution fields were rapidly becoming 
monopolized by a few giant chains. 


PURPOSE OF THE ANTIDISCRIMINATION LAW 


Now, when we drafted subsection (a) of section 2, we drafted it 
to meet both the problem of competition among suppliers and the 
problem of competition among customers. In some situations a sup- 
plier’s discriminations injure another supplier without any effect on 
the customers. In other situations, a supplier’s discriminations in- 
jure competition among his customers without affecting his com- 
petitors. 

In other situations a supplier’s discriminations may injure both 
his competitors and his customers. Then, of course, there may be 
other situations where a supplier’s discriminations injure neither 
competitors nor customers. If the customers are not in competition 
with one another, there is no injury there. And if the discrimina- 
tions do not put a small competitor to a substantial disadvantage, there 
is no injury there. 

Subsection (a), then, contains the general prohibition against price 
discriminations. We did not prohibit all price discriminations. And 
we did not prohibit discriminations which do only minor injuries. 
In other words, we did not want to trouble business about picayunish 
matters. But where the injury is substantial, the language is tight, 
and it was meant to be tight. I will quote the language as follows: 

* * * where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, or to injure 
destroy, or prevent competition with any person who either grants or know- 
ingly receives the benefit of such discrimination, or with customers of either 
of them * * * 

On the other hand, we wrote into the bill a positive exemption for 
discriminations which are justified by differences in the supplier’s 
costs. We did not want to be accused of interfering with efficiency 
anywhere in the economic system, and in fact we did not want to inter- 
fere with efficiency. We were not trying to make any advantage for 
small business, not even to offset the advantage which big business 
had enjoyed in the previous decades. We merely wanted to give small 
business an equal opportunity, or at least something approaching an 
equal opportunity. 

At the same time, however, we put the burden of proving a cost 
justification on the company that makes the discrimination. The 
law does not just take the company’s word that it has a cost justifi- 
cation. After a company has been proved to have made a discrimina- 
tion which could reasonably be expected to cause a substantial injury 
to competition, then the company may come forward and claim a 
cost justification, but it must prove its cost justification. 

In the problem of small customers trying to compete with big cus- 
tomers, we found that there are other ways a supplier may discriminate 
among customers besides discriminating in price, but amounting to 
the same thing as discriminating in price. We found, moreover, that 
these roundabout discriminations were widely practiced, so we drafted 
a subsection of the bill to cover each type. We found, for example, that 
A. & P. had set up a dummy brokerage company which got a percentage 
rebate, or kickback, from the suppliers on all of A. & P.’s purchases. 
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Therefore, we put subsection (c) in the bill, which forbids the supplier 
to pay the customer a commission or brokerage except for services 
actually rendered in connection with the sale or purchase of the goods 
in question. 

This section likewise forbids the customer to accept such a commis- 
sion, and it specifically covers any agent or intermediary which is in 
fact acting for one of the opposite parties to the transaction. In 
other words, the law cannot be circumvented by setting up a dummy 
commission company. 

We also found other situations where suppliers were paying the 
advertising bill for some customers and not paying the advertising 
bill for other customers. So we put subsection (d) in the bill, which 
forbids the supplier to pay for anything of benefit to one customer 
unless he makes such benefits available to all customers on proportion- 
ately equal terms. 

At one time there was some thought of trying to incorporate this 
prohibition into subsection (a) or at least placing on it the same limita- 
tions as to where there is an injury to competition. We had a great 
deal of discussion about this, about whether the courts would recog- 
nize that advertising can divert business from one merchant to an- 
other, and what all it would take to prove to the courts that a par- 
ticular advertising campaign had been the cause of one merchant’s 
gaining business and another merchant’s losing business, and so on. 
So the risk of creating a loophole in the whole law was grave. 

The same problem arose with reference to the idea of trying to 
excuse discriminations in advertising allowances where there might 
be cost savings. Here too, we found that such an arrangement would 
have opened up a loophole in the whole law. We ran into the argu- 
ment that a manufacturer benefits, and enjoys an undefinable cost 
saving, when a particular customer advertises his product, because 
the prestige of that particular customer makes a valuable endorse- 
ment of the manufacturer’s product. 

The result was that we concluded that if we put this prohibition 
into subsection 2 (a) we would risk creating a loophole by which the 
whole law could be evaded. This risk seemed more important than 
any reason we could find as to why a supplier should pay the customer’s 
advertising bill at all, so we wrote the provision the way it is. 

I mention this because great and ponderous legal tomes have been 
written about what a horrible thing we did here. I do not, however, 
see the matter today any differently than when the bill was drafted. 
If a supplier wants his customers to have money for advertising he 
can make available to them proportionately equal allowances, or he 
can simply reduce his prices and allow each merchant to decide how 
best to do his selling job. 

IT come now to subsection (e). This follows the same principle as 
subsection (d), and for the same reasons. It refers, however, to 
furnishing services or facilities. In other words, if the big baker 
comes around to the local merchant and says: “Yes, I know you have 
a local baking company here, but I can’t come down to his price for 
you, because I might have to reduce my price to other customers; but 
T will lend you a couple of salesmen and paint your store and put 
some new counters in,” then that corporation—we are talking about 
interstate commerce, you know—will have to make these services and 
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facilities available on proportionately equal terms to its other 
customers. 

Mr. Chairman, I have been speaking in quite general terms about 
subsections (a), (c), (d), and (e) of the act. For the benefit of the 
lawyers who might want to go into these matters I have a more formal 
and detailed statement pertaining to these subsections which I will 
be glad to make available to you. I think your staff technicians will 
be interested in this, and perhaps the members of the committee, too. 

(The supplemental statement appears as appendix E.) 

Mr. Materz. Mr. Patman, I wonder whether you would comment 
on the report of the Attorney General’s committee at pages 192 and 
193 about interpretive reforms of sections 2 (d) and (e) ; that these 
sections should be construed so as to be gov erned in effect by the 
requirements of section 2 (a). 

Mr. Patman. Well, I do not want to discuss that report in detail, 
because, as I said, I think it is a contaminated report. It does not 
come to this committee with clean hands, and I am not arguing with 
these lawyers who are paid to be a certain way. 

There is no point in arguing with people who are paid to be on a 
particular side, because if you change their minds, why, they lose 
their jobs, and it is asking ‘too much of them to ask that they lose 
their jobs. 

I am not going to take up this report because I do not have confi- 
dence in it. I think it comes to us with unclean hands. It is a con- 
taminated report, and I am not going to argue with the lawyers who 
have got a special interest in trying to get it that w ay. If they were 
before my committee I would argue w ith them, or if they were before 
this committee, I think you would argue with them. But I will say 
this to you. If the FTC or the courts should follow the advice of 
this report and take the defenses which are sat out in subsection 2 (a) 
of the act, which apply to the prohibitions in subsection 2 (a) of the 

act, and start applying these defenses to the prohibitions set out in sub- 
sections 2 (c), 2 (d), and 2 (e) of the act, then there will be created a 
loophole in the whole section 2, and this whole section will coll: Upse. 

I might also mention section 3. Somewhere the report says that 
section 3 should be repealed. 

Now section 3 was not a part of the original Robinson-Patman 
Act, as Mr. McIntyre and I were interested in its drafting. It was put 
in on the Senate floor. 

Senator Borah, as you doubtless remember, was quite an antitrust 
man. I do not suppose there was any member of the United States 
Senate who took more interest in antitrust matters than Senator 
Borah of Idaho, and he always wanted a criminal law that would 
cover everything, so that you could put violators in jail. 

When this bill came on the Senate floor, he introduced the amend- 
ment which later became section 3. It became a part of the law that 
way, and I do not think it should be repealed. It is difficult to enforce 
because it requires proving the purpose, or interest, of the corporation 
making the discrimination. But the main thing wrong with it is that 
it lacks enforcement. I think it should be enforced. 
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OLD PROMISES TO SMALL BUSINESS 


Thus far I have been speaking about those sections of the law which 
have held firm, and have been interpreted by the courts as they were 
meant to be interpreted. I would like to tell the committee now where 
the law has broken down, and how this has come about. 

I have already mentioned that when we were investigating in 1935 
and 1936, we found that the problem of competition among suppliers 
had not been solved. Big suppliers were discriminating either to 
meet the prices of small suppliers or to undercut the prices of small 
suppliers; and the small suppliers were being driven out of business. 
Why was this?) What happened to the promises that had been made 
to small business in the campaign of 1912, and what had happened 
to the 1914 law that was intended to carry out these promises ? 

Certainly the promises had been made. The platform of the Dem- 
ocratic Party in that year promised legislation against: price discrim- 
ination, and it also promised legislaton aganst other monopoly prac- 
tices. The legislation promised was for, and I am quoting: 

* * * the prevention of holding companies, of interlocking directorates, of 
stock-watering, of discriminations in price, and the control by any one corpora- 
tion of so large a proportion of any industry as to make it a menace to a com- 
petitive conditions. (Democratic platform of 1912.) 

Woodrow Wilson made his campaign on these promises. He made 
a great number of small-business speeches. 

Most of these things were done, or they were intended to be done 
in the Clayton and FTC laws. I would like to read you what President 
Wilson wrote after he signed these bills: 

With similar purpose and in a like temper the Congress has sought, in the 
Trade Commission bill and in the Clayton bill, to make men in a small way of 
business as free to succeed as men in a big way, and to kill monopoly in the 
seed. * * * It is our purpose to destroy monopoly and maintain competition as 
an only effectual instrument of business liberty. * * * (Woodrow Wilson letter 
of October 17, 1914, the Public Papers of Woodrow Wilson, vol. III, pp. 189-190.) 

Certainly something had gone wrong with section 2 of the Clayton 
Act between 1914 and 1935. What had gone wrong? The fact is 
that section 2 of the Clayton bill contained a proviso which said that 
nothing contained in the law would prevent discriminations: 


* * * made in good faith to meet competition. 


What happened was that the courts interpreted this proviso to allow 
the suppliers to do about anything they pleased. The “good faith” 
phrase of the proviso was interpreted in the same way the Sherman 
Act had been interpreted with respect to attempting to monopolize. In 
short, the law on price discrimination which was passed because the 
Sherman Act had failed became no more than the Sherman Act. Lack 
of good faith could be proved only by proving an evil intent. Well, 
the new law provided some restraint, perhaps, against a big corpora- 
tion’s going on an open march to take over 90 percent or 100 percent 
of a whole industry. But for big corporations with a mere 10, 30, 50, 
or 80 percent of the market, it could rarely be proved that their 
discriminations were made with an intent to monopolize. 

The courts could see no reason for inferring that a supplier might 
have some evil objective as to the distant future, when the supplier had 
immediately at hand the wholesome objective of getting more business 
and more profits. The point of the law, which was to outlaw a par- 
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ticular method for getting more business and more profits was lost 
sight of; all that counted was the corporation’s intentions, its absence 
of any intent to monopolize. This deterioration in the law had become 
clear by the time of the depression following World War I. Congress 
did nothing about it, and the courts assumed, as they rightfully would, 
that they had interpreted the law the way Congress meant it to be 
interpreted. The law was largely a nullity. 


PRIMARY PURPOSE OF THE ROBINSON-PATMAN BILL 


When we drafted the Robinson-Patman Act it was the “good faith” 
proviso above all else that we meant to correct. You will find, Mr. 
Chairman, that the legislative history supports me in this statement in 
copious degree. 

We certainly intended to eliminate the nullifying effects of this “good 
faith” proviso. But the question was, how to do it. 

The Federal Trade Commission made one good suggestion. It rec- 
ommended, in a report to Congress in 1934, that this proviso, as well 
as another troublesome proviso of the old law, be left out of the bill 
entirely. They suggested that we could simply prohibit what they 
called “unfair and unjust discriminations” and omit the provisos. 
Without such provisos specifically in the statute, the FTC suggested it 
could, along with the courts, put judicial provisos into the law. Hence 
this would allow the FTC and the courts to make judicial determina- 
tions in each case whether the circumstances justified violation of the 
general prohibitions of the law. That was supposedly what we had 
the FTC for, to be an expert at finding what injured competition and 
what improved competition. 

Senator Robinson’s bill adopted this suggestion, at least with refer- 
ence to the “good faith” proviso, just as FTC had made it. S. 3154 
which was reported out by the Senate Committee on the Judiciary, 
contained no reference to “good faith,” although the Senate later 
amended the bill in this particular. 

In our bill however, we tried to adopt the FTC’s suggestion, not 
by having the bill silent on the matter, but by having it specifically 
state the procedure which FTC had suggested. So we qualified the 
general prohibition against price discrimination in subsection 2 (a) 
with a subsection 2 (b). 

Now we did several things in subsection 2 (b) and these things 
should not be confused. 

First we provided a general procedure as to the burden of proof. 
We meant the law to be uvtoreed. and we did not mean for the money 
which would be appropriated for its enforcement to be dissipated in 
the enforcement agencies’ trying to prove everything under the sun. 
So we provided that the enforcement agencies could make out a prima 
facie case just by showing that a discrimination had been made and 
under such circumstances as would lead to the conclusion that injury 
to competition might result, and at that point the burden of rebutting 
that prima facie case would shift to the person who had made the dis- 
crimination. We saw no point but waste in having the FTC go ahead 


1The recommendation referred to is contained in the final report of the Federal Trade 
oy on chain-store investigations (S. Doc. No. 4, Dec. 13, 1934, 74th Cong., 
st sess. 
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and prove that the discrimination had actually done an injury to com- 
petition, before the person making the discrimination would be obliged 
to come forward and show that he had some reason which would have 
a bearing on the question of how and if a cease and desist order should 
be issued. For example, it would be a waste of money, and it would 
slow down enforcement of the law in general, if the FTC had to prove 
that a corporation was making discriminations, and then prove that 
these discriminations actually had resulted in a sckelaubiek Yoscans 
of competition, only then to have the corporation pull out its books 
and show that the discriminations were justified by cost differences. 

The second thing we did in subsection 2 (b) may be clear already. 
That is, we stated that the person against whom a prima facie case had 
been made out would have the burden of proof as to any of the aflirma- 
tive justifications provided in the act. These affirmative justifications 
are all specifically stated in subsection 2 (a). They include the cost 
justification, the justification as to price changes made from time to 
time because of changes in the market for, or the marketability of, 
the goods in question, and other things. 

The third thing we did in subsection 2 (b) was, as I have said, to 
adopt the procedure which FTC had recommended on the “good faith” 
matter, except we stated it specifically, and we stated specifically that 
a person against whom a prima facie case had been made out has a 
right to rebut that prima facie case by showing that his discrimination 
has been made in “good faith” to meet the lower price of a competitor. 
We did not provide that such a showing would necessarily justify the 
discrimination and thus serve as a bar to a cease and desist order. We 
merely gave the person the right to put into the record the evidence 
that he met a competitor’s price in “good faith,” and thus force FTC 
to take a closer look at the competitive situation before it issued an 
order, so that it would be sure that the order should issue and that it 
issued against the right people. 


INTENT OF THE “GOOD FAITH” PROVISION 


Now, Mr. Chairman, I would like to show to the committee what this 
procedure means, or should have meant, after I have reminded the 
committee of the subsequent legislative steps on this bill. As you 
will recall, we had great trouble getting that language of subsec- 
tion 2 (a) accepted by the House. It seems that half of the Members 
were thinking up and offering amendments to this subsection, and 
to other sections of the bill too. But the House did accept the lan- 
guage as we had written it. The Senate passed a different version 
and the Senate bill differed from our bill on this point of “good 
faith.” There was a conference, and the conference committee ac- 
cepted the House language on this point. Moreover, the manager 
of the House conferees brought back a report which explained the 
meaning of this language at great length and with great clarity and 
precision. After that report there should never have been any mis- 
understanding or dispute as to what the “good faith” proviso of the 
Robinson-Patman Act means. I commend that report to the com- 
mittee’s attention. I should like to read two small excerpts, if I 
may, from the section dealing with the, “good faith” proviso. Re- 
ferring to this proviso, the report reads: 


* * * this does not set up the meeting of competition as an absolute bar to a 
charge of discrimination under the bill. It merely permits it to be shown in 
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evidence. This provision is entirely procedural. It does not determine sub- 
stantive rights, liabilities, and duties. They are fixed in the other provisions of 
the bill. It leaves it a question of fact to be determined in each case, whether 
the competition to be met was such as to justify the discrimination given, as 
one lying within the limitations laid down by the bill, and whether the way in 
which the competition was met lies within the latitude allowed by those limita- 
tions. (Congressional Record, 74th Cong., 2d sess., June 15, 1936, p. 9418.) 

In other words, this proviso was to mean just what the FTC had 
suggested. We would leave it up to the FTC and the courts to de- 
termine from the facts in each case whether the competition met was 
such as to justify the discrimination given. 

Furthermore, this report went on to point out some of the cir- 
cumstances which would not be condoned by the proviso: 

This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive dis- 
criminations in violation of the obvious intent of the bill. (op. cit.) 

Then, Mr. Chairman, the report points out one of the factual cir- 
cumstances which must be present when the “good faith” defense 
might be found to justify a discrimination and thus serve as a bar 
to a cease and desist order. Now I hope that the committee will note 
these words, because in a few moments I will call attention to what 
the Supreme Court did with these words in its Standard Oil (Indiana) 
opinion. ‘The report states: 

As in any case of self-defense, while the attack against which the defense is 
claimed may be shown in evidence, its competency as a bar depends also upon 
whether it was a legal or illegal attack. (op. cit. p. 9418.) 

Now what does this mean ? 

Let us suppose that I am walking along the street back home during 
a campaign and I meet my opponent and he attacks me in some un- 
lawful way. Will I be justified in using an unlawful method to de- 
fend myself? Yes, of course, but this will depend upon all the circum- 
stances. It will depend upon the nature of the attack, the methods of 
defense that are available to me, and the method I actually use. If 
my opponent were a big burly athlete, 7 feet tall, I might be justified 
in hitting him with a club, although he attacked me only with his 
fists. But I would not be justified in continuing to rain blows on him 
after he is knocked out. In any case, I have the burden of proving 
my justification in court later. I will have to prove that he attacked 
me first, and that he attacked me unlawfully. And I would have to 
prove that I did nothing more than was necessary under the circum- 
stances, to defend myself until such time as I could get the legal 
authorities to stop my opponent’s unlawful attack. 

Now let us suppose that I see my opponent coming along the street 
and he is unarmed, but Ihave a gun. He has not attacked me in any 
unlawful way, but I know that he has been trying to win over some 
of the voters who have supported me in the past elections. So I pull 
out my gun and start shooting at him and I hit several innocent by- 
standers. Let us suppose further that my opponent takes cover be- 
hind a tree, and then I make myself comfortable and begin taking 
some leisurely pot shots at that tree. I know that as long as I keep 
my opponent pinned behind that tree he cannot be out winning over 
more of the voters. So I continue taking pot shots and every now and 
again I hit an innocent bystander. I hit a lot of small children, 
particularly, who are not big enough to look out for themselves. 
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Then let us suppose that after a long while the police come around 
and try to put a stop to my activity, but I say to the police, “You can- 
not interfere with me, I have rights under the law; you will have to 
go back to the precinct station and make a determination whether I 
am acting in good faith; and unless you weigh the evidence and find 
that I am not acting in good faith, then you cannot interfere with 
me no matter how many innocent bystanders I shoot.” 


HOW THE LAW BROKE DOWN 


Mr. Chairman, it might seem silly to ask if my conduct in this sup- 
posed situation would be justified, but you cannot avoid these con- 
clusions: 

First, if I had been before the Supreme Court in place of Standard 
Oil (Indiana) in 1951, the Court would have told me that I was per- 
fectly justified in using my unlawful method in attacking my oppo- 
nent, just so long as my opponent had used no unlawful method in 
attacking me, and I was using this method for the purpose of retaining 
the support of voters who had supported me in the past. 

Second, if those policemen who tried to stop me from shooting a 
lot of innocent bystanders had been before the Supreme Court in place 
of the FTC in 1951, the Court would have told those policemen that I 
was right, that they could not interfere with me until they first made 
a finding whether I was acting in self-defense, and that I would be 
acting in self-defense if I used this otherwise unlawful method to 
attack an opponent who had not used any unlawful method, but who 
was lawfully trying to take the support of voters that I wanted to 
retain. 

These are almost precisely the things the Supreme Court told the 
Standard Oil Co. and the FTC in the Standard Oil (Indiana) deci- 
sion. Now what were the facts? 

The discriminations were taking place in Detroit, Mich. Standard 
was selling at wholesale to certain of its retail dealers in Detroit, at 
a much lower price than it sold to its other retail dealers in Detroit. 
Standard had no cost justification for making the different prices. 
The favored dealers naturally were able to reduce their prices to con- 
sumers, and Standard intended that they would reduce their prices to 
consumers. As a consequence, the favored dealers were taking trade 
away from Standard’s other retail dealers and putting these dealers 
out of business. These were the innocent bystanders. Why was 
Standard commercially shooting innocent bystanders? It was meet- 
ing the prices of the Red Indian Co. 

Red Indian is a small Michigan refiner, making gasoline from Michi- 
gan crude. It sold what is frequently called an “off brand” gasoline; 
its gasoline is not nationally advertised. The price of its gasoline to 
consumers was normally several cents below Standard’s price. Stand- 
ard was the principal marketer of gasoline in the Midwest, and its 
market covered 14 States. Standard was not reducing its price in all 
of these States, it was reducing its price just in those neighborhoods of 
Detroit where there were stations selling Red Indian gasoline. There 
was no evidence that Red Indian discriminated in its price; on the 
contrary, Standard’s attorneys told the Supreme Court that Red 
Indian had not been making unlawful prices. 
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Now what happened? How did the law get intosuchasnarl? Well, 
in the first place, the FTC had never followed the procedure we set 
out for them in subsection 2 (b). When the FTC brought cases under 
the Robinson-Patman Act, it never stopped with just making out a 

rima facie case and then letting the burden shift to the company to 
Bring forward its evidence to rebut the prima facie case. The FTC 
had always gone on and proved the injury to competition or the tend- 
ency to monopoly. It did the same thing in the Standard (Indiana) 
case, so perhaps this helped to confuse the Court. 

The FTC made its findings that Standard’s discriminations were 
substantially injuring its retail dealers and issued a cease and desist 
order. It allowed Standard to ifttroduce the evidence which Standard 
said would show that it had met prices in good faith, but it refused to 
make a finding on this question. FTC took the position that since it 
had already gone beyond the making of a prima facie case and proved 
the injury to competition, the question under the “good faith” proviso 
was not relevant. Standard, on the other hand, claimed that its “good 
faith” defense was not only relevant, but that if the question of good 
faith were answered in the affirmative this defense would be a final 
and complete bar to a cease and desist order. 

_ The Supreme Court’s ruling on this question we already know. The 
Court ruled with Standard. It told the policemen that they could not 
interfere with Standard’s activities until they made a finding whether 
or not Standard’s discriminations were made in “good faith.” And 
it told us all what “good faith” means. It told us that “good faith” 
means “self-defense,” and that this “self-defense” means that a sup- 
plier is justified in resorting to the unlawful method of pricing in 
defending itself against a competitor who has used no unlawful method 
of pricing, if the supplier’s purpose is to retain a customer, Finally, 
the Court told us that this is what the “good faith” proviso had meant 
under the 1914 law, and that Congress had, by the 1936 law, made no 
real change in the proviso. Why did the Court think such a topsy- 
turvy notion of self-defense as this issound? Let the majority opinion 
speak : 

It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor. 
For example, if a large customer requests his seller to meet a temptingly lower 
price offered to him by one of his seller’s competitors, the seller may well find 
it essential, as a matter of business survival, to meet that price rather than to 
lose the customer. It might be that this customer is the seller’s only available 
market for the major portion of the seller’s product, and that the loss of this 
customer would result in forcing a much higher unit cost and higher sales price 


upon the seller’s other customers. (Standard Oil (Indiana) Co. v. FTC., 340 
U.S. 231.) 


Thus my analogy holds. Since we may assume that I may need the 
votes of those supporters down in my district, for reelection, then T am 
justified in attacking my opponent by a normally unlawful method, 
provided he has used no unlawful method to attack me, and the inno- 
cent bystanders I may shoot have no rights. 


THE COURT CONFUSED VESTED INTERESTS WITH COMPETITION 


Mr. Chairman, now comes the bitterest pill of all. Here is the Court 
declaring that a supplier has a vested right in the continuing patron- 
age of the people who have bought from him, so much so that he is 
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justified in using the method of pricing we condemned as an instru- 
ment of monopoly. Here is the Court telling the innocent bystander 
we sought to protect from abuses of monopoly power that their rights 
are secondary to the rights of a supplier who may need to use his 
monopoly power to retain customers. And in the same breath, here 
is the Court finding support for its position by citing suggestions that 
the “theory” of the Robinson-Patman Act is inconsistent with the other 
antitrust laws, and citing the writings of propagandists who are con- 
stantly saying that the Robinson-Patman Act “protects competitors 
instead of protecting competition.” 

Well this I can say: when we passed the Robinson-Patman Act, 
we thought we were passing a law for competition and against monop- 
oly; and I have not heretofore known of any theory of competition 
which holds that a supplier has a vested right in the continuing patron- 
age of his customers, so much so that he can resort to a method of 
competition by which the small competitors will always lose out and 
the big competitors will always win. 

How did the Supreme Court arrive at the construction of self-de- 
fense it reached in the Standard Oil (Indiana) opinion? Its official 
sources were, for the most part, those I have cited to this committee— 
at least the Court found these things reconciled in its thinking. It 
also appears that the Court had been educating itself with some of 
the writings of the propagandists working for the lobby which is out 
to wreck the antitrust laws. 

In fairness, it should be said that the Court also leaned heavily 
upon the opinion in the Staley case, written by the late Chief Justice 
Stone. The Court thought that it had held in part I of the Staley 
opinion that a supplier is never justified in making an unlawful price 
to meet an unlawful price; hence in the Standard Oil (Indiana) opin- 
ion it concluded that the answer must be that a supplier is justified in 
making an unlawful price to meet a lawful price. Then followed the 
qualification which seemed to reconcile this construction with self- 
defense, the qualification being that this justification exists only where 
the unlawful method is used to retain a customer. 

I think the Court misread part I of its Staley opinion. As I read 
that opinion, the Court rejected Staley’s plea that it had acted in 
good faith in adopting its competitor’s unlawful pricing system, for 
the obvious reason that this adoption was not made in self-defense 
against an unlawful attack, nor against an attack of any kind. 
Rather, the Court thought that Staley’s purpose in adopting this pric- 
ing system was to join in an attack upon the consumer’s pocketbook. 
It was known that several years before this case was brought the 
Department of Justice had charged Staley and its competitor with 
combining and conspiring to use this same pricing system, and that 
these companies had accepted an order forbidding them to continue 
such combination and conspiracy. 

Mr. Chairman, I have said several harsh things about what has 
happened to the antitrust laws in the courts. By these things I have 
meant a critique of the antitrust laws, not a criticism of the courts. 
Our. judges are honest men and probably wiser men than most of us 
in the House. Their biases are the biases common to our society. 
And if they are propagandized through the law journals, so are all 
of our minds molded by what we read. If I should now leave an 
impression that I think the courts have been primarily responsible 
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for the failure of our antitrust laws, I would leave an erroneous im- 
ression. I do not think the primary responsibility for this failure 
ies with the courts; I think it lies with Congress. 

Congress has written these laws, for the most part, in general and 
vague terms, and has left it up to the courts to give these terms 
meanings. If the courts have given these laws the wrong meaning, 
Congress has known about it, and has known what the practical effects 
have been. Our constituents write to us, or come to see us. They 
do not write or go to see the judges. Therefore when Congress fails 
to act to correct a wrong interpretation of the law, the courts have 
every reason to think that their interpretations are right, and that 
Congress approves them. 


THE PROBLEM IS UP TO CONGRESS 


Our problem now is what to do about the error in the Standard Oil 
(Indiana) decision. I have offered two bills which I think will help 
to correct this error and which I think we can pass. I urgently invite 
the committee’s attention to these bills. They are simple bills, and 
I can explain them very briefly. 

H. R. 11 is to amend subsection 2 (b) of the Robinson-Patman Act. 
The intent of the bill is to accept the Standard Oil (Indiana) opinion 
up to the point where the effects of a discriminatory price reach a 
certain degree of seriousness, but to put a limit on the “good faith” 
defense, so that it will not be a bar to a cease and desist order where 
the effects of the discrimination go beyond this degree of seriousness. 
This degree of seriousness is at the point where, in the language of 
the bill: 


* * * the effect of the discrimination may be substantially to lessen competi- 
tion or tend to create a monopoly in any line of commerce. 

The bill does nothing more than that. The protection which this 
language would give falls far short of the protection which the lan- 
guage of the prohibition in subsection 2 (a) would offer. The lan- 
guage there refers to discriminations: 

* * * where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monoply in any line of commerce, or to injure, 
destroy or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of 
them * * ®, 

In other words, H. R. 11 says that the supplier will be justified in 
shooting at his competitors who try to take his customers by lawful 
means, and in shooting a few innocent bystanders, but if he reaches 
the point where he is about to make a substantial reduction in the 
population, then he will no longer be justified. 

H. R. 567 is what we might call an antiboobytrap bill. It is to 
require the supplier who offers quantity discounts or seasonal dis- 
counts to make known to all of his customers that these discounts 
exist and that they are available under the same conditions to all 
customers. 

The reason for this bill is that some suppliers who offer quantity 
discounts or discounts during seasons of the year do not let all of 
the customers in on these discounts. The salesmen have the schedules 
in their brief cases, but they do not tell all of the customers; they 
may tell just certain customers. The merchant on one side of the 
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street pays the prices shown on the price list. He is dealing with a 
big nationwide corporation. He knows that he cannot bargain with 
that corporation nor suggest what prices he will pay for its goods. 
He does not know that the merchant down the street is paying the 
prices shown on the discount schedule. He may not learn this even 
when he finally goes out of business. He is boobytrapped. H. R. 567 
would tell suppliers who offer discounts to make a “good faith” effort 
to see that all of their customers know that these discounts exist. 

Mr. Chairman, there is one other place where the Robinson-Patman 
Act has broken down. This is in subsection 2 (f) of the act. This 
section has been completely nullified by the Supreme Court’s decision 
in the Automatic Canteen case. 

When we were investigating back in 1935-36, we found many 
instances where big buyers like A. & P. were coercing great numbers 
of small suppliers into giving them discriminatory discounts. 

Subsection 2 (a) of the bill was aimed at suppliers. It prohibited 
an individual supplier from granting such discounts where the dis- 
counts were so substantial that they might have the effect of injur- 
ing competition as specified in the bill. But we felt that something 
ought also to be done about this situation where the big buyer was 
coercing the discriminations from a large number of suppliers. The 
reasons were two. 

First of all, in many lines of commerce the merchants handle many 
different items from so many different suppliers, that one supplier’s 
discriminations alone may not have the effect of any substantial injury 
to competition. On'the other hand, the combined effect of these dis- 
criminations from all of these suppliers would have such an effect. 

The second reason why we felt that subsection 2 (f) should be 
written is an administrative one. We saw no reason why the enforce- 
ment agencies should have to bring a large number of cases against 
many individual suppliers when the law ought to go directly to the 
root of the evil—that is, to the buyer who coerced these discrimina- 
tions. 

We thought that we had made such a provision in subsection 2 (f). 
But in the Automatic Canteen decision, the Supreme Court made a 
ruling which throws this section completely out of the window. It 
ruled, in effect, that a big buyer who coerces suppliers into giving it 
discriminations cannot be held accountable unless it can be proved 
that the buyer knew that the supplier’s discriminations could not be 
justified by any of the justifications provided in the act. This means 
that in order to remain within the law, all that a big buyer has to do 
is to keep itself ignorant of what its suppliers’ costs are. I have 
offered no bill to correct this problem. I call the committee’s attention 
to the problem, in the hope that it will find the proper solution. 


H. R. 11 AND H. R. 567 SHOULD BE PASSED IMMEDIATELY 


Mr. Chairman, I do not think that the two bills before this commit- 
tee, H. R. 11 and H. R. 567, go far enough, or that they would do what 
we really ought to do. It occurred to me that if we did what 
we ought to do, we would repass the Robinson-Patman Act. But 
frankly, I do not think we could pass the Robinson-Patman Act in this 
Congress. Consequently, I have introduced these two bills which I 
think we can pass and pass immediately. They will correct in part 
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the damage done by the Standard Oil (Indiana) decision and restore 
some measure of protection to small business against big business abuse 
of power, although they will not give small business all of the pro- 
tection it was intended to have by the Robinson-Patman Act. 

Now we cannot wait until such time as we can pass a bill which gives 
small business full protection. We are confronted with an immediate 
and compelling practical problem, Subsection 2 (a) has for all prac- 
tical purposes been rendered a nullity. The practical result is that 
thousands and hundreds of thousands of small-business men all over 
this country are being injured, and they are being sorely injured. 
Many of them are being put out of business. 

I hope that this committee will soon have an opportunity to read 
some of the testimony of small gasoline dealers who have been coming 
here and testifying before the committee headed by my colleague, 
Iion. James Roosevelt. ‘These dealers have come from all parts of 
the United States, and they all have the same heartbreaking story to 
tell. They are being ruined. They are being ruined by price dis- 
criminations made in good faith to meet competition. 

Mr. Chairman, it is difficult to conceive that in such a supposedly 
civilized country as ours there could be tolerated such persuasive and 
harsh injustices as this record shows. 

Here are these multi-billion-dollar oil companies on the one hand 
acting in “good faith” to ruin thousands upon thousands of small in- 
dependent businessmen who go into the retail business with perhaps 
no more than $3,000 to $5,000 of capital, plus the assets of high hopes 
and strong determinations. These little-business men are not the cast- 
offs of society, Mr. Chairman. They are intelligent, honest, hard- 
working citizens who want to be independent. There are 200,000 of 
these independent dealers in the country today, and one-third of them 
are going out of business every year. When the rate of failure among 
our citizens is this high, I do not believe that our citizens have failed, 
but that there is a failure in the laws which Congress has provided. 

Mr. Chairman, I think that if this committee read the testimony of 
these gasoline dealers, it would not sleep tonight before it had reported 
out a bill to correct these injustices. 

The Cmarrman. I might say at this point, Mr. Patman, we are going 
to hear testimony on the gasoline situation from the counsel for the 
National Congress of Petroleum Retailers. 

Mr. Parman. Yes, sir. 

Now, Mr. Chairman, I appreciate more than I can tell you the atten- 
tion and consideration that you have given this matter. 

I would like the privilege of filing any material that I feel is relevant 
to he testimony that I have given, or would be helpful, to the commit- 
tee in arriving at a decision in the matter. 

The Cuarrman. You have that permission. 

Any questions? 

Mr. Fine. You did say in the report that the Robinson-Patman Act 
would not be passed in Congress today. You remember the state- 
ment you made somewhere near the end of your statement ? 

Mr. Parman. Oh. Well, that would be digging up too many snakes 
at one time. You see, there is no use trying to do that and have all that 
opposition when we can pick out the weakness, pick out the weakness 
and try to correct them; that is what I meant by that. 





104 ANTITRUST AND MONOPOLY PROBLEMS 


Mr. Fine. You said, “It occurred to me if we did”—this is what you 
ee we ought to do we would repass the Robinson-Patman 

et.” 

Mr. Parman. That is right. 

Mr. Fine. “But, frankly, I do not think,” you go on to say, “we 
could pass the Robinson-Patman Act in this Congress.” 

Mr. Parman. Don’t you think the opposition is so formidable we 
would have difficulty in passing it? 

Mr. Fine. That is what I am getting at. 

Mr. Parman. Yes, sir; that is exactly right. 

Mr. Frve. We would have a most difficult time. 

Mr. Parman. Yes, sir. And, remember, although the Robinson- 
Patman Act was fought, when we got it on the floor of the House, and 
it was debated and discussed, and came to a vote, it passed 290 to 16, 
and in the Senate there was a unanimous vote, 

Mr. Fine. What I was getting at, Mr. Patman, is if we are going 
to face the difficulty of even repassing the Robinson-Patman Act, what 
would you suggest as the minimum we ought to try to put there? 

Mr. Parman. This H. R. 11, and this other bill to make a supplier 
notify his customers of all special discounts. 

Mr. Frne. And you would be satisfied with that? 

Mr. Parman. Yes, I would be satisfied with that. 

Mr. Fine. In this 84th Congress? 

Mr. Parman. That is right; in this 84th Congress. 

The CuairmMan. This colloquy points up some of the difficulties that 
we members of the committee have in getting some changes to 
strengthen the antitrust laws. 

Mr. Parman. That is right. 

The CHarrMan. It is not easy, and sometimes to do a great good 
you may have to do, I hate to say it, a little harm. In other words, for 
example, in connection with the bill to increase penalties, I probably 
may have used some harsh terms in characterizing your suggestions. 

On second thought, I think they are rather harsh. I probably was 
a little too severe. But what I am trying to say is that it is not all beer 
and skittles to get these laws through. You have to push and you 
have to struggle. It is like what the Indians say, the East Indians: 
If you rub a bar of steel long enough you can make a needle of it, but 
it takes a long time, and you have got to keep rubbing. It takes an 
awful lot of patience. 

Well, we are willing to use the patience and willing to do the rub- 
bing. We want your cooperation, and I think we will get some good 
results. 

Mr. Parman. Thank you kindly. 

The CuarmrMan. Just hearing you in a committee meeting of this 
sort, your eloquent way and your very cogent way of giving us a bird’s- 
eye view of all the statutes and their interpretation and what Congress 
meant, even airing those views, does a great amount of good. 

Mr. Parman. Yes, sir. 

The Cuarrman. And I want to say I am very grateful to you, and 
I think I bespeak the opinion of the members of the committee for 
your coming here this morning and this afternoon, and elucidating so 
eloquently, as you have, on the varying phases of the antitrust laws. 

Mr. Patman. Thank you, Mr. Chairman. 
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Wei have taken a leaf out of your book in that we are not asking for 
the whole hog; we are asking for less than we need in the hope that 
we can get it, in these two bills that we have been talking about. 

But may I urge you, Mr. Chairman, to keep a constant lookout and 
be on the alert against farming out the legislative functions of Con- 
gress. You see we have more trouble there. 

Now you take the Hoover Commission. It was set up in a per- 
fectly innocent fashion to serve a good purpose, and the first Com- 
mission did a lot of fine work. It was a bipartisan commission. 

But we keep on farming out the legislative work. You know, the 
Attorney General has held that the Hoover Commission is a branch 
of the legislative, is a part of the legislative branch of the Government. 
Did you know that, Mr. Chairman ¢ 

The Cuarrman. No. 

Mr. Parman. Mr. Binn, who was one of the chairmen of one of the 
task forces, testified before the Government Operations Committee, 
and his written statement contained the notation that the Attorney 
General has held that the Hoover Commission is a part of the legis- 
lative branch of the Government. If that is true, we are farming out 
our responsibilities and privileges. 

Now, in a democracy, the people’s representatives should pass on 
these questions, since they are elected by the people, and they should 
first learn fully what it is they are passing on. 

Why should we permit the appointment of people, a lot of whom 
could not be elected dog pelter, or anything, and certainly should 
not be put in a position of responsibile, law-making positions, to get 
our own elected representatives into an embarrassing position when 
they do not do exactly what these appointed people demand they do? 

It is not the American way; it is not the democratic way, and I hope 
your committee keeps an eye on this, Mr. Chairman. 

Mr. Fine. You do not mean that they would not be elected. They 
would be elected if they ran on the Republican or Democratic tickets in 
various areas. You mean if they advocated 

Mr. Parman. I mean if they got the nomination, but they probably 
would not get the nomination. 

The Cuarrman. Any other questions? 

Mr. Harkins. On this merger clearance procedure that you are 
recommending, is that an extension of the present merger clearance 
operation that is going on in the Department of Justice and the FTC 
now with the idea of requiring people to advise the agencies? 

Mr. Parman. In advance; and I suggest that the Department of 
Justice would be better than the Federal Trade Commission. 

Mr. Harkins. It does not include the proposition where companies 
cannot merge if they are above a certain size ? 

Mr. Parman. No; it does not include that. 

Mr. Materz. Mr. Patman, I have been troubled by an inconsistency 
between the Clayton Act and the Federal Trade Commission Act. 

As I understand it, under the Clayton Act an order of the Federal 
Trade Commission does not become final; in other words, if the Fed- 
eral Trade Commission wants to enforce that order, it must get an 
order from a court of appeals; whereas under the Federal Trade Com- 
mission Act a cease-and-desist order becomes final if the respondent 
does not take an appeal within 90 days. 
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My question is, whether you would recommend that this committee 
consider an amendment to the Clayton Act making all orders of the 
Commission under that act final to the same extent as orders under 
the Federal Trade Commission Act ? 

Mr. Parman. Well, they would appeal the decision anyway, they 
always do; and I am greatly disappointed in getting relief through 
the Federal Trade Commission or even the courts for small concerns. 

You see, the big man has plenty of money and he can just keep these 
things in the courts indefinitely ; and the little man, he does not have 
that kind of money. 

So, for all practical purposes, they are not equal under the law, and 
that is the reason why I wanted to set up some kind of antimonopoly 
court where probably it would not be necessary for the little man to 
have such expensive and long-drawn-out litigation. 

On the other hand, if you want just a yes or no answer, it would be 
yes to your question; assuming that the FTC issue any worthwhile 
orders under the Clayton Act, these orders ought to be appealed imme- 
diately, rather than waiting and giving the violator what they call 
“one free violation.” 

Mr. Mau.etz. The final question is this: Why is the present business 
expansion mostly an expansion of big business ? 

Mr. Patman. Why isit? 

Mr. Materz. Why is most of the expansion we find going on in big 
business ? 

Mr. Parman. That is a good question, and I think the committee 
will be interested in what I have to say about that. 

You know now the big concerns get their capital for expansion pur- 
poses from the consumers. They fix the prices, for all practical pur- 
poses, that the consumers must pay; and last year when we reduced 
the taxes by repealing the excess-profit tax and, by increasing the de- 
preciation allowances, we benefited the large concerns to the amount 
of about $2 billion, they did not reduce prices by reason of that. They 
said they would, but they did not. 

They did not reduce prices; they talked around that they were 
afraid we would have some emergency and a freeze of prices, and they 
did not want them frozen low, so they kept prices up. 

They got that $2 billion last year, and they are going to get that $2 
billion this year from the same prices. Now. that money will go into 
expansion of the big concerns. That is what you might call costless 
capital ; it does not cost them anything. 

And, you see, as long as the big concerns can charge monopolistic 
prices, that will give them sufficient money in the way of profits not 
only to pay for necessary repairs and replacements and to pay their 
stockholders large dividends, but to set aside enough for expansion. 

That is costless capital to them. It has not cost them anything. 

So what chance has a little fellow in the retail business, we will say, 
in competition with a concern across the street that put that store in 
competition with him with costless capital—capital that was gotten 
out of high prices to consumers. 

So the small man does not have much chance on that. 

Now, of course, a major percentage of business expansion in recent 
years has been made out of profits—retained earnings. And the ability 
to control prices and control profits works two ways—it produces ex- 
cess earnings which can be used for expansion and it also makes it 
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easy for the monopolistic firms to borrow new money or sell new 
stock when new money is needed for expansion. The trouble is that 
big firms in a monopolistic industry find it very easy to borrow money 
for expansion, but, contrary to the old textbook theory, it is almost 
impossible to find anybody who will lend money for a new firm to enter 
one of these monopolistic industries. 

There is no question about who is getting the costless capital. Only 
the very big corporations have increased their profits, after taxes, 
during the last 2 years, while profits of the smaller companies and the 
medium-sized companies have drastically fallen. The official reports 
by SEC and FTC for manufacturing corporations show that in 1952 
there was not a great spread between the profit rates, after taxes, of 
the biggest corporations and the smallest corporations. The rate for 
the biggest, those corporations with more than $100 million of assets, 
was 11.8 percent of stockholders’ investment; and the rate for the 
smallest, those with less than $250,000 of assets, was 9.3 percent. 
Compared with 1952, the profit rate last year—after the new tax law— 
of the biggest corporations had increased by 2.5 percent and the rate 
for the smallest dropped by 65.6 percent. Profits of all size classes be- 
low $100 million of assets have dropped, and the smaller the size class 
the greater the drop. This is one reason for the mergers; big com- 
panies are buying up small companies which have suffered a loss and 
are using that loss as a carryover against their own taxes. In other 
words, big companies are buying up small companies and paying for 
them, to a large extent, out of money that they would otherwise owe in 
taxes; so, in reality, the taxpayers are paying for these mergers. This 
is in addition to the inequality in the tax law which I spoke about 
earlier. 

Suppose a concern is ripe for selling because of the age of the people 
who built it up or for other reasons. If they were to sell it out, they 
would have to pay the minimum of a capital gains tax on it. 

But under existing laws they can merge with other concerns, and 
they can evade the payment of that tax. So every incentive is to merge 
into bigger concerns all the time. 

That applies to banks, too, Mr. Chairman. That applies to banks, 
too, so there is a fatal defect in our law that ought to be stopped at once. 

Mr. Fine. You did point out, so that we will have the record 
straight, that you do not want to repeal the capital gains tax ? 

Mr. Patman. I am not advocating that at all. 

Mr. Fine. But you want this to be an exception to it ? 

Mr. Patman. It should be equalized in some way, to where it will 
not be a direct tax incentive to merge instead of selling out—in other 
words, fix it so that the big concerns do not have every advantage in 
gobbling up the little ones. 

Mr. Scorr. I have a question. 

Mr. Patman, I was interested in your discussion about the anti- 
monopoly court. This raises a question. 

You say the decisions of the main antimonopoly court would be 
reviewable, of course, by the Supreme Court, but you propose to limit 
the review to questions involving constitutional safeguards, and you 
use the phrase “and try to avoid having the Supreme Court overturn 
decisions on economic facts and theory.” 

I am just curious to know how you can affect what the Supreme 
Court will do in any given decision since it has the last guess, and it 
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is well known that its decisions involve changing philosophy as well as 
the law. Many of them, such as the Gold Clause cases, had nothing 
whatever to do with constitutional precepts up to that time. 

How would you say to a coordinate branch of the Government, 
“You can decide it one way, but you cannot decide it another” ? 

Mr. Parman. Well, it would not disrupt present laws and procedure. 

We restrict the Supreme Court now. They do not try cases de 
novo. They do not make findings of fact. We could restrict them in 
this the same way, under the same pattern, under the same theory of 
limitation, just by saying do not make findings. Under present law 
the courts are not supposed to overturn findings of fact by the regu- 
latory commissions, such as the FTC, so long as a finding is supported 
by substantial and probative evidence, just as a review court is not 
supposed to overturn the findings of a jury. 

Mr. Scorr. There would be nothing to prevent—— 

Mr. Parman. In the appellate court. 

Mr. Scorr. There is nothing whatever to prevent the Supreme Court 
from saying that the effort of Congress to limit its jurisdiction would 
be unconstitutional. 

Mr. Parman. No;thatisright. They have the last say on interpret- 
ing the law, I thoroughly agree with you. 

But I think we could write a law that would not do violence to proper 
function of the Court, and we have legislation in the past along similar 
lines that I think would meet the purposes. 

Mr. Scorr. It is an interesting thought, and I wanted to pursue it. 

Mr. Parman. Yes, sir; it is an interesting situation, Mr, Scott. 

Mr. Five. Mr. Scott, you have a situation in the State courts where, 
for instance, you set up the arbitration tribunals, and you limit the 
jurisdiction of the court. They do not review the facts. All they 
look for is an abuse of the power to arbitrate. 

I suppose that you could set up an antimonopoly court, and limit 
the power of the Supreme Court to review an abuse of the antimonopoly 
court. 

Mr. Scorr. My concern was that the Supreme Court, arriving at 
a decision, considers constitutional bases for its decision; but in doing 
so, I do not see how you could tell the Court that it must not be affected 
by considerations of economics, because it will do it anyway. 

Mr. Parrman. We could write the present law, Mr. Scott, pro- 
viding that the Supreme Court shall be bound on conclusions of the 
Federal Trade Commission on facts, except where FTC did not have 
substantial and probative evidence to support its conclusion. Of 
course, they have overturned some cases because they said the Federal 
Trade Commission was not justified in holding certain facts. But 
I think we would have no trouble in arriving at a law, if we really 
want to pass one, that would expedite the trial of cases, and, at the 
same time, not do violence to the Supreme Court. 

The CratrmMan. Well, I think that will conclude today’s labors 
and, again, I want to thank you for your presentation, Mr. Patman. 

Mr. Parman. Thank you, sir. 
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(The following was received for the record :) 


APPENDIXES TO TESTIMONY OF REPRESENTATIVE WRIGHT PATMAN 


Appendix A: Names of members of the Attorney General’s Committee To 
Study Antitrust Laws who represent defendants in pending antitrust cases 
(pt. I) and in recent past antitrust cases (this appendix appears in the body 
of Mr. Patman’s statement at p. 69). 

Appendix B: Members of the House of Representatives sponsoring H. R. 11, 
the equality of opportunity bill. 

Appendix C: Sample letters from business firms concerning the report of the 
Attorney General’s Committee To Study the Antitrust Laws. 

Appendix D: Exchange of letters between Mr. Patman and the Attorney 
General of the United States. 

Appendix E: Supplemental statement concerning subsections (a), (0), (c), 
(d), and (e) of section 2 of the Clayton Act as amended by the Robinson-Patman 


Act. 


APPENDIX B TO TESTIMONY OF REPRESENTATIVE WRIGHT PATMAN 


MEMBERS OF THE HOUSE OF REPRESENTATIVES SPONSORING H. R. 11, THE EQUALITY 
OF OPPORTUNITY BILL 
Cosponsors of H. R. 11: 
Hon. Carl Albert (Oklahoma). 
Hon. Hugh J. Addonizio (New Jersey). 
Hon. Wayne N. Aspinall (Colorado). 
Hon. Cleveland M. Bailey (West Virginia). 
Hon. Richard Bolling (Missouri). 
Hon. Overton Brooks (Louisiana). 
Hon. Usher L. Burdick (North Dakota). 
Hon. Robert C. Byrd (West Virginia). 
Hon. Clifford Davis (Tennessee). 
Hon. John D. Dingell (Michigan). 
Hon. Thomas J. Dodd (Connecticut). 
Hon, Clyde Doyle (California). 
Hon. Herman P. Eberharter (Pennsylvania). 
Hon. Joe L. Ervins (Tennessee). 
Hon. Samuel N. Friedel (Maryland). 
Hon. Edward A. Garmatz (Maryland). 
Hon. Don Hayworth (Michigan). 
Hon. Chet Holifield (California). 
Hon. Lester R. Johnson (Wisconsin). 
Hon. Eugene J. Keogh (New York). 
Hon. Augustine B. Kelley (Pennsylvania). 
Hon. Cecil R. King (California). 
Hon. Henderson Lanham (Georgia). 
Hon. John Lesinski (Michigan). 
Hon. George 8S. Long (Louisiana). 
Hon. Eugene J. McCarthy (Minnesota). 
Hon. Thaddeus M. Machrowicz (Michigan). 
Hon. Don Magnuson (Washington). 
Hon. Lee Metcalf (Montana). 
Hon. George P. Miller (California). 
Hon. Thomas E. Morgan (Pennsylvania). 
Hon. John E. Moss, Jr. (California). 
Hon. Abraham J. Multer (New York). 
Hon. Thomas J. O’Brien (Illinois). 
Hon. James G. Polk (Ohio). 
Hon. Adam Clayton Powell, Jr. (New York). 
Hon. Melvin Price (Illinois). 
Hon. George M. Rhodes (Pennsylvania). 
Hon. Peter W. Rodino, Jr. (New Jersey). 
Hon. Byron G. Rogers (Colorado). 
Hon. James Roosevelt (California). 
Hon. Harry R. Sheppard (California). 
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Hon. Robert L. F. Sikes (Florida). 
Hon. T. A. Thompson (Louisiana). 
Hon. Homer Thornberry (Texas). 
Hon. John Bell Williams (Mississippi). 
Hon, Clement J. Zablocki (Wisconsin). 


MEMBERS OF THE HOUSE WHO HAVE INTRODUCED BILLS IDENTICAL WITH H. R, 11 IN 
THE 84TH CONGRESS 


Hon. Chet Holifield (California )—H. R. 2350. 
Hon, Harrison A. Williams (New Jersey )—H. R. 2690. 
Hon. John Lesinski, Jr. (Michigan )—H. R. 2611. 

Mr. Parman. Members of the House have received a large volume 
of letters, telegrams, and other communications from small-business 
men, farmers, and organizations representing them complaining about 
the report of the Attorney General’s Committee To Study the Anti- 
trust Laws and the recommendations contained in that report. From 
that large volume I have brought with me today a few of the letters 
which were addressed to me, to Representative James Roosevelt, of 
California, and Representative James M. Quigley, of Pennsylvania. 
These few letters that I have brought with me are but examples of 
others that I and other Members of the House have received dealing 
with this subject over the period since the report of the Attorney Gen- 
eral’s committee was made public. Therefore, I am asking that these 
examples of those letters be made a part of the record of my testi- 
mony, and be included in the record. 

The CxHairman. The letters referred to will be received for the 
record as requested. 

Mr. Parman. The first letter I offer for the record is one which was 
referred to me by Representative Quigley, of Pennsylvania. It is a 
copy of a letter which was sent to him by one of his constituents, D. D. 
Ehrhart IT, Ehrhart-Conrad Co., Inc., dated April 1, 1955. I offer 
that and Mr. Quigley’s note of April 4, with which he transmitted 
Mr. Ehrhart’s letter to me. 

(The matter referred to is as follows :) 


AppENDIx C TO TESTIMONY OF REPRESENTATIVE WRIGHT PATMAN 


SAMPLE LETTERS FROM BUSINESS FIRMS CONCERNING THE REPORT OF THE ATTORNEY 
GENERAL’S COMMITTEE TO STUDY THE ANTITRUST LAWS 


CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
Washington, D. C., April 4, 1955. 
Hon WriGHt PATMAN, 
House of Representatives, Washington, D. C. 


DeAR COLLEAGUE: I enclose for the information of you and your Committee 
a copy of a letter which I believe is self-explanatory and which may be of inter- 
est in your investigations. 
Sincerely, 
JAMES M. QUIGLEY, M. C. 


Aprit 1, 1955. 
Hon. JAMEs H. Durr, 
United States Senate, Washington, D. C. 


DEAR SENATOR: We most vigorously protest the findings of the Attorney Gen- 
-eral’s National Committee To Study the Antitrust Laws. 

As you are well aware, these findings strike the death knell of the Robinson- 
Patman Act, an act of vital importance to we small-business men and our busi- 
nesses. 

I should not think it necessary to go into detail as to how it does or why it does, 
as I certainly feel that you are as well aware of that as we. Knowing these 
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details, it is inconceivable to us that you, as our representatives, could or would 
support these recommendations. 

Examining this committee, it is self-evident that it is top-heavy with representa- 
tives of big business and with long-time foes of the Robinson-Patman Act. 

This is an ugly word to us Republicans. The records will show that we have 
been Republicans all our lives, with our fathers and grandfathers before us. We 
were sick of the Democrats and had great hopes for the future of independent 
business and business in general. Now with this turn in events many of us are 
beginning to wonder. We do know that twice this was up before Mr. Harry 
Truman and that twice he vetoed it. We are informed that our Mr. Eisenhower 
will not veto it. And what does this mean to us? That our Republican admin- 
istration must after all be controlled by or interested only in big business. 

We write you in real desperation because we know, as sure as there is a God in 
Heaven, that the death knell of the Robinson-Patman Act is also our death knell. 

We in the independent wholesale grocery business are doing a good job. Supply- 
ing food to our outlets at competitive prices. No one can accuse us of doing other- 
wise. An examination of our books will quickly reveal the small margin of 
profits we operate under to accomplish this fact. Killing the Robinson-Patman 
Act will make it impossible to compete on a fair and equitable basis with the 
“big boys.” 

Let’s not confuse the issue and say the Robinson-Patman Act is not to be killed 
but only changed. You and I know that if the committee’s recommendations are 
carried out, the sections of the act, maintaining a fair and equitable basis for all, 
regardless of size, will be killed and the real purpose of the Robinson-Patman 
Act dead. 

We cannot too strongly beg your most serious attention to this vital issue and 
ask that you vote against S. 780 and H. R. 4824 and give all support to S. 11 and 
H. Bal, 

Sincerely, 
EHRHART-CONRAD Co., INC., 
D. D. EXRuH ART, IT. 


Mr. Parman. I also offer a letter dated April 15, 1955, from Albert 
P. Vicks, manager, Pennsylvania Food Merchants Association, Erie, 
Pa., and Representative Quigley’s note referring that letter to me 
under date of April 18, 1955. 

(The letters referred to are as follows :) 


CONGRESS OF THE UNITED STATES, 
HowuseE OF REPRESENTATIVES, 
Washington, D. C. April 18, 1955. 
Hon. WrIGHT PATMAN, 
House of Representatives, Washington, D. C. 


Deak COLLEAGUE: I enclose for the information of you and your committee a 
copy of a letter which I believe is self explanatory and which may be of interest 
in your investigations. 

Sincerely, 
JAMES M. Quiatery, M. C. 


PENNSYLVANIA Foop MERCHANTS ASSOCIATION, 
5 Brie, Pa., April 15, 1955. 
Hon. JAMES M. QUIGLEY, 
House of Representatives, Washington, D. C. 


DeAR CONGRESSMAN: On April 6 we wrote you with regard to the Attorney 
General’s antitrust committee report. 

We expressed our concern over the future of our antitrust laws and particularly 
the Robinson-Patman Act. 

Reports such as those of the special committee and FTC actions relaxing in- 
terpretation of antitrust regulations are already beginning to have an adverse 
effect on the small-business man. 

As the claims begin to feel more and more confident that the political climate 
of Washington is in their favor, they once again are resorting to their old tricks. 

Recently, in 1 week, in the city of Erie, Pa. where A & P has only four stores, 
they spent approximately $64,000 in an attempt to smother local competition. 

Over 64,000 coupons entitling holders to $1 cash discount on a $10 grocery 
order, were mailed to every householder in greater Erie. This amounts to a 
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straight across-the-board 10-percent discount. In addition, instore loss leaders 
such as bread at 5 cents per loaf were also used. 

Since A & P publicly announces its net profits at less than 11% percent of 
gross receipts, it is easy to see that the above tactics were in violation of State 
and Federal laws. 

This promotion has never been used on such a scale by A & P before. To us 
it is an indication of things to come, should the current trend in Washington 
continue unabated. 

It is no longer competition when a larger corporation uses earnings from one 
area to stifle competition in another. 

As our Congressman, we hope that you will do everything in your power to 
bring a stop to this trend to stifle our free competitive system. 

Reject the Attorney General’s committee’s report and vote for H. R. 11 and 
S. 11. 

Thanking you for your past cooperation, I remain, 


Sincerely, 
Apert P. Vicks, Manager. 


Mr. Parman. I offer a letter dated April 22, 1955, from Donald 
Maclean, office of the president, California & Hawaiian Sugar Re- 
fining Corp., San Francisco, Calif., to Representative James Roose- 
velt, and Representative Roosevelt’s acknowledgment dated May 


3, 1955. 
(The letters referred to are as follows :) 


CALIFORNIA & HAWAIIAN SUGAR REFINING Corp., 
San Francisco, April 22, 1955. 
Hon. JAMES ROOSEVELT, 
The House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN ROOSEVELT: I am writing to state this company’s strong 
opposition to the position of the Attorney General’s Committee To Study the 
Antitrust Laws, regarding the brokerage section of the Robinson-Patman Act. 

As the law now stands, section 2 (c) of the Robinson-Patman Act forbids 
payment of brokerage to any person who is acting for or is under the control of 
a buyer. This provision was aimed at an abuse widely practiced before adoption 
of the act—the maintenance of so-called brokerage departments by large buyers. 
Such buyers were in the practice of demanding brokerage for these departments 
in amounts completely unrelated to the value of any services received by the 
seller. The brokerage was of course nothing but a price concession given color 
of validity by the brokerage department device. 

A majority of the Attorney General’s committee proposes to amend section 
2 (c) of the act so as to permit payment of brokerage to buyers to the extent 
of services rendered the seller by the buyer. In our opinion this seemingly 
innocent exception would make the section entirely unenforceable. It would 
make every complaint under the section depend on difficult questions of cost 
accounting. In practical effect, the section would be a dead letter. 

The consequences would be extremely serious, both to sellers and all: but 
the largest buyers. It is only relatively large buyers that are in a position 
to establish brokerage departments and take advantage of the loophole proposed 
by the Attorney General’s committee. In our judgment the committee’s pro- 
posal is inconsistent with the basic purpose of the act, to preserve equality of 
economic opportunity. 

The payment of brokerage to a buyer is a merchandising absurdity. A bona 
fide broker is the seller’s sales representative; his function is to give sales 
service. In the nature of things a broker employed by a buyer cannot and 
will not do this job. A more honest and descriptive name for a broker acting 
for a buyer is purchasing agent. His interests are essentially adverse to those 
of the seller, and no seller would ever voluntarily agree to pay him. This prac- 
tical inability of such a broker to give any service of value to a seller justifies 
the present outright prohibition of brokerage in such a case. Any payment 
to such a broker is in practical effect a payment to a buyer’s purchasing depart- 
ment and results in unfair discrimination as between competing buyers. 
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Please forgive the length of this letter. This company well remembers the 
brokerage practices that existed before the adoption of section 2 (c) of the 
Robinson-Patman Act. They were costly and unfair, and should never be per- 
mitted again. 


Sincerely yours, 
DoNnALD MACLEAN. 


May 3, 1955. 
Mr. DoNALD MACLEAN, 
President, California € Hawaiian Sugar Refining Corp., 
San Francisco 5, Calif. 

DEAR PRESIDENT MACLEAN: Thank you for your recent letter regarding the 
Attorney General’s Committee To Study the Antitrust Laws and their proposals 
to modify or repeal sections of the Robinson-Patman Act. 

I am in complete agreement with your viewpoint and have taken the liberty 
of referring your letter to Chairman Patman for his information. I know he 
will be grateful to you for your interest and would join me in thanking you and 
sending you our best wishes. 


Very sincerely, 
JAMES ROOSEVELT. 


Mr. Parman. I offer a letter dated April 11, 1955, from L. H. Hudel- 
son, Los Angeles, Calif., to Representative James Roosevelt, and Mr. 
Roosevelt’s acknowledgment dated April 20, 1955. 

(The letters referred to as are follows :) 


Los ANGELES 19, CALIr., 
April 11, 1955, 
Hon. JAMES ROOSEVELT, 
House Office Building, Washington 25, D.C. 


Dear Sir: I have learned that the Attorney General’s committee who was 
appointed to study the antitrust laws have now made their report with their 
recommendations to amend the Robinson-Patman Act. 

The committee’s recommendation definitely weakens the act rather than 
strengthens it. 

The people in this country do not want to go back to the days when unfair 
trade practice in all lines existed. Big shippers were given rebates by the rail- 
roads, big mercantile firms were given special discounts, commissions, and other 
concessions which were not earned. This resulted in discriminatory prices to the 
benefit of a few large interests, and monopoly was on the march. 

The Robinson-Patman Act halted this. We want to strengthen this act and 
hope you will support the equal opportunity bills, S. 11 and H. R. 11, introduced 
by Senator Kefauver and Congressman Patman, respectively. 

I should like to learn of your support. 

Very truly yours, 
L. W. HuDEtson. 


Apri 20, 1955. 
Mr. L. W. Hupetson, 
Los Angeles 19, Calif. 

DEAR Mr. Hupetson: Thank you very much for your good letter commenting 
on the findings of the Attorney General’s committee and expressing your support 
of TT. R. 11 and §S. 11. 

I am in complete agreement with your viewpoint and will lend all possible 
assistance to Chairman Patman in the fight which he will lead in support of his 
and Senator Kefauver’s bills in opposition to the Attorney General’s committee 
report. 

With all good wishes to you and many thanks for your interest in good 
citizenship. 

Sincerely yours, 
JAMES ROOSEVELT. 

Mr. Parman. I offer a letter dated April 7, 1955, from R. 8. French, 


Los Angeles, Calif., to Representative James Roosevelt, and Mr. 
Roosevelt’s acknowledgment dated April 20, 1955. 
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(The letters referred to are as follows :) 


Los ANGELES, Cautir., April 7, 1955. 
Hon. JAMES ROOSEVELT, 
House Office Building, Washington 25, D. C. 

Dear Sr: March 31, 1955, the Attorney General’s committee released their 
report with recommendations for amendments to the Robinson-Patman Act. 

While the Attorney General had not yet seen the report, he did make a public 
statement highly complimentary of the 60 lawyers, economists, and professors 
who worked on this committee report. 

Being closely allied with both large and small businesses and, knowing the 
eatastrophie effect it would have on our millions of small independent business 
concerns throughout America should the committee’s recommendations be 
adopted, I strongly urge that you give this report your careful perusal and aline 
your support with those multimillions of us who are for sound and honest Ameri- 
can principles. 

The majority report would weaken the antitrust laws in a number of respects 
and, even more important, it fails to adopt necessary measures for strengthening 
the law so as to create a competitive economy. 

It is truly sad that the big business minority who is advocating and promoting 
these amendments cannot visualize their demise after the strangulation of the 
majority millions of small businesses throughout our United States. 

Recommendations of the Attorney General’s committee must be rejected and 
Congress must enact H. R. 11 and §. 11 introduced by Congressman Patman and 
Senator Kefauver, respectively. 

I feel confident of your support in this matter. 

Thanking you for your efforts, I am, 

Very truly yours, 
R. S. FRENcH. 


Aprit 20, 1955. 
Mr. R. S. FRENCH, 
Los Angeles, Calif. 


Dear Mr. FrencH: Thank you very much for your good letter commenting 
on the findings of the Attorney General’s committee and expressing your support 
of H. R. 11 and §. 11. 

I am in complete agreement with your viewpoint and will lend all possible 
assistance to Chairman Patman in the fight which he will lead in support of his 
and Senator Kefauver’s bills in opposition to the Attorney General’s committee 
report. 

With all good wishes to you and many thanks for your interest in good 
citizenship. 

Sincerely yours, 
JAMES ROOSEVELT. 


Mr. Parman. I offer a letter dated April 7, 1955, from Jack L. 
Hall, Los Angeles, Calif., to Representative James Roosevelt, and Mr. 
Roosevelt’s acknowledgment of April 20, 1955. 

(The letters referred to are as icllews 3 


Los ANGELES 34, Cauir., April 7, 1955. 
Hon. JAMES ROOSEVELT, 
House Office Bldg., Washington 25, D.C. 

Dear Sir: I have just been informed of the proposed changes in the Robinson- 
Patman Act as reported by the Attorney General’s committee to study the anti- 
trust laws. 

The Robinson-Patman Act should be changed only to strengthen it, and I 
strongly urge you to reject the recommendations of the Attorney General’s com- 
mittee since the only business people who want to weaken that Act are a small 
few with extremely selfish interests. 

I know that business, both large and small, can best be served by strengthening 
the Robinson-Patman Act, not only by rejecting the Atorney General’s committee 
recommendations, but favoring the bills introduced by Congressman Patman 
and Senator Kefauver, namely, H. R. 11 and S. 11, respectively. 

Very truly yours, 


JacK L, HALL. 
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AprRIL 20, 1955. 
Mr. Jack L. HALL, 
Los Angeles 34, Calif. 

Dear Mr. Hatt: Thank you very much for your good letter commenting on the 
findings of the Attorney General’s committee and expressing your support of 
H. R. 11 and 8. 11. 

I am in complete agreement with your viewpoint and will lend all possible 
assistance to Chairman Patman in the fight which he will lead in support of his 
and Senator Kefauver’s bills in opposition to the Attorney General’s committee 
report. 

With all good wishes to you and many thanks for your interest in good 
citizenship. 

Sincerely yours, 
JAMES ROOSEVELT. 


Mr. Parman.I offer a letter dated April 27, 1955, from Wilson & 
Wilson, Malden, Mass., to Representative John W. McCormack, a 
letter dated April 27, 1955, from Spence-Dery Associates, Inc., Bos- 
ton, Mass., to Representative McCormack, a letter dated April 26, 
1955, from Ralph G. Crevier Co., Boston, Mass., to Representative 
McCormack, and a letter dated April 25, 1955, from MeGoldrick- 
Joyce, Inc., Boston, Mass., to Representative McCormack, and Mr. 
McCormack’s note referring those letters to me under date of May 
5, 1955. 

(The letters referred to are as follows :) 


WiLson & WILSON, 
Malden, Mass., April 27, 1955. 
Hon. JoHn W. McCorMACK, 
House of Representatives, Washington, D.C. 

Dear CONGRESSMAN: If the recommendations of the Attorney General’s com- 
mittee regarding antitrust laws are followed, we fear the entire structure will 
be tremendously weakened and unfair trade practices will again prevail and 
harm small business. 

We urge you to condemn these recommendations and support bills H. R. 11 
and 8. 11 which are designed to strengthen the Robinson-Patman Act which has 
been so helpful for many years. 

Very truly yours, 
Harry B. WILSON. 


SpPENCE-DeERY ASSOCIATES INC., 
Boston 16, Mass, April 27, 1955. 
Hon. JoHN W. McCorMACcK, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN: In order that the Robinson-Patman Act be restored to 
its original intent we seek your good offices to enact into law H. R. 11 and 
S. 11 introduced by Congressman Patman and Senator Kefauver, respectively. 

Small business must survive and it is for this reason we seek your support. 

Very truly yours, 
FRANK A. Dery. 


RALPH G. CREVIER Co., 
Boston, Mass., April 26, 1955. 
Hon. JoHN W. McCorMACK, 
House of Representatives, Washington, D. C. 


DEAR Mr. McCorMAckK: As operators of a small, independent business, with a 
personnel of 15, we would go on record as being considerably disturbed over 
the recent report of the Attorney General’s committee to study the antitrust 
laws. 

We refer to the recommendations made which will weaken our antitrust laws, 
particularly the Robinson-Patman Act, to a point where they would no longer 
be effective in protecting small business operators such as ourselves. Instead, 
each and every one of us would be subject to pressure by those larger corpora- 
tions which would be, in effect, free to return to price discriminatory practices 
which prevailed prior to the passage of the Robinson-Patman Act. 
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May we go on record as requesting that you give your support to House 
of Representatives’ bill H. R. 11, rather than be influenced by the above-men- 


tioned committee report? 
Your acknowledgment will be appreciated. 


Very truly yours, 
R. G. CREVIER. 


McGo.upricK-JOYcEe Co., INC., 
Boston 9, Mass., April 27, 1955. 


Representative JOHN W. McCorMAck, 
United States House of Representatives, 
Washington, D. C. 


HONORABLE REPRESENTATIVE MCCORMACK: May we respectfully request you to 
vote against the Attorney General’s committee’s recommendation that section 
2 (c) of the Robinson-Patman Act be amended to permit buyers to establish their 
own brokerage operations. This amendment would discriminate against the 


smaller food companies in favor of the larger buyers. 
We also recommend that you support Patman Bill H. R. 11 in the House, 
which is definitely designed to strengthen rather than destroy the Robinson- 


Patman Act. 


Respectfully yours, 
C. F. McGorprick, 


President. 


CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
OFFICE OF THE MAJorRITY LEADER, 
Washington, D. C., May 5, 1955. 
Hon. Wright PATMAN, 
New House Office Building, Washington 25, D.C. 

DeaR WricHurT: I am enclosing some letters that I have received in support of 
H. R. 11 which I am sending to you for your information and which I know you 
will be glad to receive and to note. 

With kind regards, I am, 

Sincerely yours, 


JoHN W. McCorMack. 

Mr. Parman. On March 31, 1955, I issued a statement to the press 
in which I pointed out that the Attorney General’s National Commit- 
tee to Study the Antitrust Laws had made a recommendation that the 
laws passed by the Congress to assist farmers and to permit them to 
engage in cooperative enterprises for the marketing of their products 
should be strictly construed as exceptions from the antitrust prohibi- 
tions. In that connection I pointed out that as to the big corporations 
the recommendations in the report added up to a protection of them 
from competition. It was proposed that as to them the antitrust laws 
should be more liberally construed, but as to small business, labor and 
farmers the antitrust laws should be more strictly construed according 
to the views of the Attorney General’s committee. (See the report of 
the Attorney General’s National Committee to Study the Antitrust 
Laws, p. 311 concerning farmer cooperatives and p. 304 concerning 
labor. ) 

The position of the Attorney General’s committee regarding farm 
cooperatives has not escaped the attention of the farmers and their 
representatives. For example, under date of May 2, 1955, Tualatin 
Valley Co-op, of Hillsboro, Oreg., with a membership of more than 
1,600 agricultural producers, wrote me expressing an appraisal of the 
Report of the Attorney General’s committee from the farmers’ view- 
point. J offer that letter for the record. 
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(The letter referred to is as follows :) 


TUALATIN VALLEY Co-OP, 
Hillsboro, Oreg., May 2, 1955. 
Comments on the Report of the Attorney General’s National Committee to 
Study the Antitrust Laws (March 31, 1955). 


Hon. WRIGHT PATMAN, 
Chairman, Small Business Committee, 
House Office Building, Washington 25, D.C. 


Dear Sir: The conclusions and recommendations of this report contain am- 
biguities, contradictions, and display a confused, muddled approach by the au- 
thors of the report, in their attempt to speak for the large 60-man committee. 

Apparently there is a faction in the committee who regard the fine, independ- 
ent enterprisers who are producing America’s food and fiber on the farm as a 
group of squatters. While our farmer friend is out working in the fields, enemies 
lay plans to drive off his stock. 

This is a poor time to agitate for finer-strained interpretations of longstand- 
ing legislation or for wasting time deciding who is going to prosecute our farmer 
for imaginary crimes that are beyond his power to commit. 

We are reminder of the little lamb of Aesop’s fable, accused by the wolf of 
muddying the water in the stream where Mr. Wolf was drinking. The lamb was 
innocent of every accusation, yet Mr. Wolf called him guilty and ate him. 

With the waters in the farm picture as muddied up as they already are, it is 
fantastic that any group would condemn by innuendo and inference the whole- 
some efforts of our farmers to build America by using cooperative methods to 
help themselves. 

The 1,600 agricultural producers who are members of the Tualatin Valley 
Cooperative, place a high value on the supply organization and grain market- 
ing co-op they have painstakingly built through 22 years of voluntary effort. 
All their thinking and work has been in the finest spirit of our competitive free 
enterprise system. They also value just as highly the federated cooperatives 
which they have built, and the centrally controlled cooperatives to which many 
of them belong. 

These farmers also have some “conclusions and recommendations” to make, 
after reviewing the 60-man committee report. They conclude that “some mem- 
bers” of the committee should restudy the history of farm legislation and of 
the economic factors that influenced its framing in 1914 and in 1922. Then they 
recommend constructive efforts to make a good growing climate for co-ops to 
“srow together,” rather than compete with each other to the detriment of their 
legitimate aims. This may be an internal affair among co-op members, but it 
is a matter of concern to a greater segment of our population than those who 
are upset by our co-op farmer’s attempts to achieve something approaching the 
economic benefits that others find in “vertical integration.” To know the farmer 
and to understand the problems of his exacting and hazardous business is to 
sympathize. 

Respectfully yours, 
FRANK S. Myers, Manager. 


Mr. Patman. I also offer for the record another letter from an agri- 
cultural organization to me dated April 28, 1955, from Calcot, Ltd., 
Bakersfield, Calif., and my reply under date of May 2, 1955. 

(The letters referred to are as follows:) 

Ca.Lcort, Lrp., 
Bakersfield, Calif., April 28, 1955. 
Hon. WRIGHT PATMAN, 
Chairman, Small Business Committee 
House Office Building, Washington 25, D.C. 

DEAR Mr. PATMAN: I have read with much interest and quite some concern 
excerpts from the report of the Attorney General’s National Committee to Study 
the Antitrust Laws (March 31, 1955), particularly as they apply to agricultural 
cooperatives. 

It is apparent from this portion of the report that some members of the com- 
mittee would limit the Secretary of Agriculture, under section 2 of the Capper- 
Volstead Act, in dealing with any evidences of monopoly that might be found 
to exist among farmer cooperatives. 
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I hardly see how a farmer cooperative could be guilty of violation of the Anti- 
trust Act because of the small percentage of commodities marketed or pur- 
chased for farmers that are handled by cooperatives and because most of them 
are selling commodities or purchasing supplies in a market that has the full 
play of economic forces present at all times. 

Because of the familiarity of the Department of Agriculture with agricultural 
cooperaties, it is urged that no change be made in the present statutes, which 
provide that the Secretary of Agriculture has the authority to deal with cases 
arising under section 2 of the Capper-Volstead Act. 

Should legislation affecting this matter come before your Committee, we urge 
that you give very careful consideration to leaving these matters in the hands 
of the Secretary of Agriculture. 


Very truly yours, 
L. W. Frick, President. 


May 2, 1955. 
Mr. L. W. FRIcK, 
President, Calcot, Ltd., 
Bakersfield, Calif. 

Dear Mr. Frick: Hon. Wright Patman, chairman of the Select Committee on 
Small Business, has handed me your letter of April 28, 1955, for reply. 

In accordance with Mr. Patman’s wishes, I am enclosing a copy of a statement 
he made on March 31, regarding the recommendations made by the Attorney 
General’s National Committee to Study Antitrust Laws. You will note that on 
page 12 of the enclosed statement, Mr. Patman has made a reference to the recom- 
mendation appearing on page 310 of the report by the Attorney General’s com- 
mittee respecting agricultural cooperatives. 

It is the hope of Mr. Patman that the enclosed statement will serve to assure 
you of his position in this matter and that he will continue to carefully consider 
it. 

Sincerely yours, 
EVERETTE MacIntyre, Staff Director. 


Mr. Parman. [I also offer a letter to me under date of April 25, 1955, 
from the Salter Canning Co., North Rose, Wayne County, N. Y., and 
my acknowledgement dated May 7, 1955. 

(The letters referred to are as follows:) 


SALTER CANNING Co., INC. 
North Rose, N. Y., April 25, 1955. 
Representative WRIGHT PATMAN, 
Washington, D. C. 

Dear Mr. PATMAN: Often in the past I have pointed out that “bigness” in 
business does not necessarily imply either good management or efficiency. I 
would therefore be neglecting my duty if I did not call to your attention a clear 
example of this fallacy in the canned-foods industry—and it no doubt exists in 
other industries as well. Of particular note is that while past discussion dealt 
with events that had gone by, this discussion deals with a “specimen” that, 
though pinned down, is still kicking. 

Nineteen hundred fifty four was a rough year on canners—more so than 
1949 which also hit hard. We hear that 17 canneries have closed in Wisconsin, 
a number in Indiana and Illinois and the tri-States, not to mention 6 or 8 in our 
own State. These closings also hit the workers and farmers where each cannery 
was located. 

We pride ourselves in our own good management and efficiency and it was 
demonstrated in the fact that we came through 1954 with only a minor loss— 
equivalent to one-third of a day’s production (meaning one-third of a day’s in- 
ventory of finished product). A very large competitor of ours, however, with 
annual sales about 12 times greater, ran into disaster of some proportions and I 
have conservatively estimated his loss to be equivalent to 30 full days of his pro- 
duction. His difficulties rose entirely from poor judgment, coupled to a clumsi- 
ness that’s inherent in mammels or corporations too big for their environment. 

Having lost money earlier in the 1954 season on canned corn and snap beans, 
this did not caution our big competitor. When it was time to buy fresh apples for 
canning he jumped in with both feet, paying high prices for what then appeared 
to be a short crop. Unfortunately, the crop turned out bigger than he antici- 
pated and where he wanted 1,250,000 bushels, he got 2,500,000. To cut a long 
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story short, he lost about 20 percent of the apples through rots—which not only 
increased his overall cost for the fresh fruit but increased too his labor per unit 
of finished product. His position was so desperate and he was canning apples of 
such poor quality that, in our judgment, it would have been cheaper to have 
thrown them away. We too bought fresh apples for canning but in our buying we 
bought cautiously, getting no more than we had planned on. When these were 
canned we were able to reenter the market and buy the surplus fruit at much 
cheaper prices. We had no rots, our production stayed up and so far as we can 
determine our fresh fruit averaged the lowest price in the industry. 

This big competitor must pay his farmers and to do so he is now dumping his 
canned apples at very low prices, taking what assuredly is a severe beating. But 
is it a beating? A smaller competitor of ours, caught on a similar hook, has 
folded up, his canmaker (Continental Can) being one of the pallbearers. The 
Continental Can has helped close the latter but has done nothing about the bigger 
competitor. 

Why? 

Because Continental Can cannot afford to put the bigger one out of business. 
If it did it would jeopardize its own outlet of tin cans at its Syracuse (N. Y.) 
plant. To circumvent the situation the canmaker will either cancel a portion of 
its bill for tin cans in violation of the Robinson-Patman Act, or sit tight in 
prayerful hope that the act will be annulled by the Attorney General’s recent 
committee. 

I present this picture at this time as I believe it explains the ulterior motives 
behind that committee’s recommendations. Look who was on it: Raymond 
Dickey—is he not head of a New York bank? Edward F. Howrey—FTC chief 
and I understand one who defended some clients who violated the Robinson- 
Patman Act and lost. Whitney Seymour—attorney for American Can and who 
lost that antitrust suit a few years ago. (American Can also suffered some 
triple-damage cases, perhaps at the hands of the same attorney.) 

I have stated before and it is worth repeating, that under the Robinson-Pat- 
man Act it is becoming apparent that if the big boys do not enjoy kickbacks or 
discounts, they cannot compete with their smaller competitors. Our own 1954 
experience versus that of our larger competitor is a clear demonstration. It 
reveals what thin ice the Attorney General’s committee stands on. 

There are no supermen. A man or a group of men can do only so much in a 
6- or 8-hour day. The bigger a corporation gets, the more remote management 
is away from production. The article on Ford in Life of a few weeks ago con- 
firms this. Old Hank did not even know his costs. My father-in-law was with 
the General Electric for 42 years. He retired in 1931 and at that time he stated 
GW’s overhead for his department amounted to 60 percent of sale price. I sur- 
mise it is greater than that today. 

On the vicissitudes of big business, its poor management and inefficiency, I 
recommend Professor Galbraith’s The Great Crash (1929). These bloated spec- 
ters were so remote from “production” that they subsisted on “incantations.” 
Under the Robinson-Patman Act the proof is in the pudding, not in the kitchen 
ehatter. Under it survival comes from good management, not from kickbacks. 
Abiiity is rewarded, not bled—as we were bled year after year before the act— 
bled doubly, really, as the canmaker not only collected his normal profit but also 
another toll to make up for the kickbacks to our larger competitors. In discuss- 
ing kickbacks, this extra toll is rarely mentioned. 

Sincerely yours, 
L. J. SALTER. 


May 7, 1955. 
Mr. L. J. SALTER, 
President, Salter Canning Co., 
North Rose, Wayne County, N.Y. 

DeaR Mr. SALTER: I am indebted to you for your good letter of April 25. I 
assure you that your letters are always appreciated, but this one seems to be 
unusually good. 

With kindest regards and best wishes, I am 

Sincerely yours, 
WRIGHT PATMAN. 


Mr. Patman. Lalso offer for the record a letter to me from the Retail 
Tobacco Dealers of America, Inc., New York, N. Y., under date of 
April 6, 1955. 
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(The letter referred to is as follows:) 


Retart Tospacco DEALERS OF AMERICA, INC., 
New York, N. Y., April 6, 1955. 
Hon. WRIGHT PATMAN, 
House Office Building, Washington, D.C. 

My Dear ConaressMAN: In the opinion of this National Trade Association, rep- 
resenting the retailers of tobacco products throughout the country, it is singularly 
unfair for the Attorney General’s National Committee to attack the resale price 
maintenance laws without having given careful consideration to the consequences 
of this ill-conceived action. 

Does the Committee wish to liquidate small business in this country? We hope 
not, but its condemnation of State fair-trade laws and its recommendation for 
the repeal of the Federal enabling laws—the Miller-Tydings Act and the McGuire 
Act, would have just such an effect. We firmly believe that our economy needs 
small business if the prosperity of the country is to continue. 

It is the small independent retailer who creates consumer demand for the 
manufacturer, and a wide distributive market for nationally advertised products. 
Our members cannot sell cigars, smoking tobaccos, pipes, etc., at prices lower than 
those established by the manufacturer and meet their costs of doing business. 

Tobacco products are practically all trademarked and nationally advertised. 
Price jugglers demoralize an entire industry from the retailers’ and manufac- 
turers’ standpoint. Given the opportunity to cut prices to the bone, they would 
eliminate the competition of the small independent retailer. Once they can so 
monopolize the market—they are in a position to sell at any price they choose, to 
the consumer. 

The committee gave little or no consideration to the problems of the small in- 
dependent merchants who cannot cope with the monopolists’ price wars and price 
eutting. State fair-trade laws are the only protective walls between the giants 
of retail distribution and the small shopkeepers. With one fell swoop, the At- 
torney General’s National Committee would strike down the fair-trade legislation 
of some 45 States as well as the Federal fair-trade enabling laws, which received 
the support of the Members of Congress. 

We feel confident that the Members of Congress, who voted so overwhelmingly 
in favor of the McGuire Act in 1952, after extensive congressional hearings, will 
not be misled or influenced by a committee which held no hearings, took no tes- 
timony, and spent little time in examining the scope of fair trade. 

Speaking for thousands of merchants of tobacco products in all parts of the 
Nation, we beseech the Members of Congress to ignore the attempt of the At- 
torney General’s National Committee to scuttle fair trade. 

Respectfully submitted, 


Eric CatamMiA, Managing Director. 

Mr. Patman. Mr. Chairman, in my testimony I have dealt at con- 
siderable length with the problem of price discrimination. In that 
connection I pointed out some of the devices used by those who prac- 
tice price discrimination. For example, I referred to indirect price 
discrimination in the form of advertising allowances. That practice 
continues. It presents a serious problem for small-business men. 
It is hoped that the provisions of the Robinson-Patman Act dealing 
with that problem will be made effective through proper enforce- 
ment, and if need be, through additional legislation. The injury suf- 
fered by small-business men as a result of that practice is pointed 
out in a letter to me under date of May 3, 1955, from Blalock-Knighton 
Fruit Co., Shreveport, La., an organization concerned with the fresh 
fruit and vegetable industries. I offer that letter for the record and 
the consideration of your committee. 
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(The letter referred to is as follows :) 


BLALOCK-KNIGHTON Fruit Co., 
Shreveport, La., May 3, 1955. 
Subject: Fair-trade legislation. 


Hon. WRIGHT PATMAN, 
House Office Building, 
House of Representatives, Washington, D.C. 

Dear Mr. PatmMan: Although I am now a citizen of Shreveport, I was born in 
Texas and lived there for many years and I know of your interest in fair-trade 
legislation. That is why I am addressing this letter to you instead of to the 
Honorable Overton Brooks, Congressman from the Shreveport District. 

For the past 35 years I have been in the wholesale fresh fruit and vegetable 
business and have been in close association with merchants of all types and 
sizes from the smallest store to the largest super markets. In analyzing the 
advantages which the national chains and super market operators have over 
their smaller competitors, one thing has constantly stood out in my mind. That 
one item is advertising. 

Chains have very little, if any, advantage in the physical handling of mer- 
chandise from shipping point to their stores, but they have a decided advantage 
in advertising. There are two reasons for this. First, newspaper space or 
other advertising media is no more expensive, and often less expensive, for a 
chain of stores in a market than the same space would cost for a single inde- 
pendent unit. This, I think, is a natural advantage which cannot be changed. 
The second advantage, which I think is definitely wrong, can be changed. That 
is the policy of cooperative advertisers who pay the chains the national adver- 
tising rate when their products are advertised and the chain secures this adver- 
tising at the local rates. 

For example, we know of a brand of margarine which may be advertised twice 
monthly by any chain or supermarket group and the manufacturer will pay the 
national rate instead of reimbursing the advertiser for the actual amount paid. 
There is considerable profit in this advertising for those who get it. And per- 
haps this would not be so bad except that this same privilege is denied the 
ee merchant who would also like to do some advertising and get paid 

or it. 

If a bill was introduced in Congress which would prohibit cooperative adver- 
tising such as I have described here, undoubtedly there would be much opposi- 
tion from those who are receiving it, but I am confident that the manufacturers 
who are now supplying this under-the-table money would secretly like to see 
such a law passed. 

Perhaps there are other things which are a detriment to free and independent 
business and in my opinion this subject of special favors on advertising is cer- 
tainly worthy of every consideration. I hope that you and your committee 
will see fit to investigate these advertising practices and if you find it in the 
best interests of the public, initiate the necessary legislation to correct this 
inequality. 

Yours very truly, 
E. J. BLALOCK. 


APPENDIX D To TESTIMONY OF REPRESENTATIVE WRIGHT PATMAN 


EXCHANGE OF LETTERS BETWEEN MR. PATMAN AND THE ATTORNEY GENERAL OF THE 
UNITED STATES 
AveustT 22, 1953. 
Hon. Hersert BRownett, Jr., ; 
Attorney General of the United States, 
Department of Justice, Washington 25, D. C. 


My DEAR Mr, ATTORNEY GENERAL: It is shocking to me, as it must be to all 
friends of a strong and effective antitrust law system in this country, to note 
your choice of the man to serve as cochairman of your “Attorney General’s 
National Committee To Study the Antitrust Laws.” 

In view of this appointment, the so-called “study” would be a joke—except 
that this is no laughing matter! To the general public and most business firms, 
our antitrust laws are a most vital and serious matter. We cannot afford to 
have them dissected and emasculated in the name of “study” by one who has 
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already prejudged and has long preached his personal views that such emascula- 
tion is necessary. 

It becomes obvious that the good name of the Justice Department is being 
sought as a cloak to shield the evil intentions of those who would destroy many 
of the antitrust law gains that have been built up through the years. 

For Professor S. Chesterfield Oppenheim, as a private citizen, to hold the 
views he does is unfortunate—but that is his right. But for a man like him, 
with such predetermined and well-defined ideas on destroying antitrust safe- 
guards, to be chosen to run a so-called impartial study is most terrible; it is 
indeed a major blunder that may prove costly to our entire economy. Big steel, 
big cement, big oil, big rubber, big national chains, and others like them may 
well rejoice in this choice. That they are pleased is evident in the views 
expressed by the business publications they read. Many are already reveling 
in anticipation of the new “freedom” they expect to gain in their business 
operations. 

Surely you knew Professor Oppenheim’s views when you appointed him; 
his writings outline them clearly. And your announcement of your committee 
to make the so-called “study” not only adopted Oppenheim’s call for such a 
committee, it even copied many exact words and phrases he used and rephrased 
others. His call for the so-called “study” was included with an outline of the 
changes he wanted to make to our antitrust laws, particularly “gutting” the 
Robinson-Patman Act. So I am sure you do not claim ignorance of his views. 

There may even be some who will question your own so-called unbiased atti- 
tude in regard to this so-called “study.” In your remarks at the time you 
announced the committee, you appear to have prejudged the Robinson-Patman 
Act by accepting the phony talk of “hard” versus “soft” competition. 

Is the welfare of the American public to be sold out to big business interests? 
You know, that is not a far-fetched conclusion. It is well justified in view of 
what has been taking place. Please do not misunderstand me. I am not 
against any business because it is big. I am against the abuse of bigness in 
a way that injures competition and is harmful to the public interest. Big busi- 
ness has no right to ask for special privileges, secret rebates, and unearned 
discounts at the expense of their smaller competitors. I have no quarrel with 
any big business that seeks only equality of opportunity, which is all any little 
business is seeking or is entitled to receive. 

As an author of the Robinson-Patman Act, I can well remember the days and 
days of hearings we held and the testimony that was uncovered. Business 
conditions prior to the passage of that act were deplorable. The deception, 
the pressures, the discriminations, and the chiseling that went on were terrible— 
and drove many firms out of business. It would have destroyed many more 
if the act had not been passed. I shudder to think of the future for the average 
American businessman—in fact, for our entire eeoonomy—if this type of situation 
is to be legalized by elimination of the safeguards established. 

When your announcement was made—even before you told of your selection 
of Oppenheim—big business papers applauded the action, and reported that it 
was expected that there would be a major overhaul and revision of the antitrust 
laws that would be welcome to big business. One business paper, in its Wash- 
ington letter, went further and gave the inside slant of what was being done, 
saying, “They hope the Robinson-Patman Act and other antitrust statutes will 
get a thorough working over before next year’s congressional elections, and are 
losing no time in paving the way with heavy encouragement from Attorney Gen- 
eral Herbert Brownell, Jr., who’s fostering a ‘national committee to study the 
antitrust laws.’ ” 

This indicates the view of the trained business press—trained in interpreting 
events of interest to their readers. Nor are they the only ones who seem to feel 
that there is in the making a new, “soft” attitude toward the freedom of big 
and unserupulous businessmen to do as they please without fear of Government 
intervention. Many of the foes of the Robinson-Patman Act are untiring in their 
attacks on it and in their efforts to have it emasculated. These same foes sud- 
denly are willing to wait for the recommendations of the committee. They are 
not waiting for a fair, factual report on what the situation is; instead, they 
anticipate a report along the lines outlined by Professor Oppenheim in his writ- 
ings. In view of all that has been taking place, they are most optimistic—even 
confident—of the outcome. 

Are they justified in feeling this way? Well, here is what one big business 
magazine concluded in its review of the new situation. After discussing Oppen- 
heim’s recommendations for amending the Robinson-Patman Act, it says: 
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“None of these suggestions is doctrine yet, of course, and there’s no foregone 
conclusion that the antitrust study committee will adopt all, or any, of them. 
All of the principals, Brownell, Barnes, and Oppenheim, have made clear that men 
from all sides of antitrust issues will serve on the committee. 

“But Oppenheim is bound to play the most important individual role in the 
course of the 2-year study. And the final recommendations are more than likely 
to follow the general lines of his thinking.” [Italic added.] 

Mr. Brownell, are your own friends inadvertently exposing the tactics now be- 
ing adopted? Will several lawyers and economists who are not in favor of de- 
stroying the Robinson-Patman Act and the other antitrust laws be placed on the 
committee just to hide the true situation? Will they be used merely as a front? 
After all, your own announcement said there would be a small working com- 
mittee designed to receive, classify, and pass upon the recommendations made by 
the larger advisory committee. They will carefully screen out any recommenda- 
tions that will run counter to that proposed by Professor Oppenheim, won’t they? 

This new situation is especially discouraging, in view of the fact that the Fed- 
eral Trade Commission has already apparently revised its standards and pro- 
cedures along the lines of “soft” treatment to the big firms. I am sure you are 
familiar with their dismissal of cases against the big soap companies, big na- 
tional chains, and others. It is almost as if they were cleaning house of impor- 
tant cases, now that they have a new chairman. I had hoped that at least the 
Justice Department would remain faithful to the spirit and the purpose of our 
antitrust laws. I now fear that this hope is no longer justified. 

About a year ago, Professor Oppenheim published his credo on the antitrust 
laws. Part of that credo has already been incorporated by you in the announce- 
ment of the committee you have set up. The big question is this, Will the rest 
of that credo of Professor Oppenheim’s appear before long in the report of the 
“Attorney General’s National Committee to study the Antitrust Laws”? That 
would certainly not indicate a fair, unbiased, factual study. I hope and pray 
that the people and the Congress will see through any sham that should be 
attempted, and will see instead the true picture of what lies behind such a report. 
The people need facts, not prejudged, legalistic maneuvers. I think there is still 
time for every effort to be made to give them the truth. I hope you will see the 
mistake you are making and will join with us in seeing they get the truth. 


Sincerely yours, 
WRIGHT PATMAN. 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., August 25, 1953. 


Hon. WRIGHT PATMAN, 
House of Representatives, Washington 25, D.C. 

My Drar ConGRESSMAN PATMAN: As you know, the President of the United 
States asked me to create a National Committee To Study the Antitrust Laws. 
On July 9, 1953, I appointed Assistant Attorney General Stanley N. Barnes, Head 
of the Antitrust Division of the Department of Justice, and S. Chesterfield 
Oppenheim, professor of law, University of Michigan, as cochairmen of this 
committee. 

The purpose of this committee is to evaluate our national antitrust policy. The 
President has requested full cooperation of all departments and agencies of the 
Federal Government. We are also aware that the success of the studies of the 
national committee largely depends upon the cooperation of both Houses of 
Congress. We are, therefore, planning to maintain constant liaison with biparti- 
san representatives of the House and Senate committees concerned with antitrust 
matters. The enclosed organization chart of the committee indicates the manner 
in which this liaison will be accomplished. Enclosed also is a statement prepared 
by the cochairmen setting forth the objectives, methods of sutdy, and procedures 
of the committee. I hope that these documents will give you a clear picture of 
the essential elements of the committee’s task. These materials, together with an 
announcement of the entire membership of the committee will be made public on 
Thursday, August 27, 1953, and is being kept “confidential” until that time. 

This letter is a request for your cooperation in making available to the co- 
chairmen of the national committee your personal views or the views of your 
committee by submission in writing of any data, arguments and views you may 
see fit to transmit to the cochairmen for reference to the working group of the 
national committee. Please be assured that there will be full and timely oppor- 
tunity for transmittal of these viewpoints prior to any evaluation and drafting of 
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statements by the working group for circulation among the members of the 
national committee. 

When the membership of the committee is made available to you on August 27, 
you will note that its composition provides for representation of all viewpoints 
on the controversial aspects of national antitrust policy. Hach member of the 
committee will be guided by the broadest viewpoint of what is best for the 
American economy, rather than what benefits may accrue to any particular in- 
dustry or any specific business. 

The proposed liaison with the Congress gives assurance that the committee 
will consider all relevant antitrust policy matters which the committees of the 
Senate and House may desire to bring to the attention of my national group. 

I have today written a similar letter to the chairman of your committee and 
have also sent copies to other members of the committee. 

Sincerely yours, 
HERBERT BROWNELL, 
Attorney General. 
By STANLEY N. BARNES, 
Assistant. 


(Supplemental statement concerning subsees. (a), (b), (c), (d), and 
(e) of sec. 2 of the Clayton Act as amended by the Robinson-Pat- 
man Act :) 


APPENDIX E To TESTIMONY OF REPRESENTATIVE WRIGHT PATMAN 


HIGHLIGHTS OF THE Pusiic Recorp PERTAINING TO MONOPOLISTIC PRICE AND OTHER 
DISCRIMINATIONS 


The following materials are divided into four parts as follows: 
Part I. Failures of the Sherman and Clayton Acts 
Part II. Purposes of the Robinson-Patman Act 
Part III. Status of the section 2 (b) or “good faith” defenses 
Part IV. Status of the section 2 (c), or “brokerage” prohibition 


PART I. FAILURES OF THE SHERMAN AND CLAYTON ACTS 


Corporations were originally provided for under the State laws as a means 
whereby the towns and cities could carry on and finance municipal services. 
Shortly before the Civil War, a few business firms began incorporating them- 
selves under these laws—to carry on profit-making enterprises—and by the end of 
the Civil War several of them had amassed great wealth. By 1890 a few, such 
as in petroleum, tobacco, and sugar products, had come to have near-complete 
monopolies in their line of commerce. 

This accidental use—or misuse—of the State laws would probably be univer- 
sally applauded today. The corporate form of business permits the aggregation 
of much larger amounts of capital than could be gathered together by groups of 
closely associated individuals. There seems no question but what large aggre- 
gations of wealth are necessary to many types of undertakings, and to operations 
on a scale required for efficient production and distribution methods. At the 
same time, however, the corporate form lends itself to almost limitless possi- 
bilities for monopolization. 

Since the rise of the big corporations, there has been more or less constant 
public concern over the growing tendency for economic activities outside the 
agricultural realm to become monopolized. 


Early attempts to outlaw abuses 

After a long history of notorious abuses, the railroads were put under a degree 
of public control in 1887 with the passage of the first Interstate Commerce Act. 
At the same time hopes began to take shape for Federal laws which would prevent 
monopoly in other industries, so that competition would perform the kind of 
“natural” and automatic regulation which had long been a national ideal. There 
were high hopes that passage of the Sherman Act of 1890 would accomplish this 
ideal. 

By that time the most alarming development had been the so-called trust, 
an arrangement whereby rival companies pooled their stocks and placed them- 
selves under the control of a single management. But there was by then also 
a wide public understanding of several of the commercial practices by which 
firms that preferred independence were destroyed or driven unwillingly into the 
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trust. One of the most effective and notorious of these was the practice of price 
discrimination. Clearly this practice was an abuse of size. It was a practice 
by which the bigger manufacturers could and did destroy their smaller competi- 
tors without respect to their efficiency or other merits. The practice also took 
shape in disastrous consequences when big companies arranged with monopolistic 
suppliers of raw materials, or essential services, to receive price concessions, 
rebates, ete., which were not allowed their smaller competitors. Indeed, when 
the old Standard Oil trust let it be known that it had concluded arrangements 
to receive preferential freight rates from certain of the railroads, this news 
alone was sufficient to Standard’s remaining independent competitors to capitu- 
late and join in the trust. 

When the Interstate Commerce Act of 1887 was passed, it was framed to 
prohibit a seller of common carrier services from discriminating in the price of 
its services under like circumstances and conditions, by granting shippers— 

“* * * any special rate, rebate, drawback, or other device * * *” (sec. 2, 24 
Stat. 379). : 

And, by the amendment to this act of June 29, 1906, the customers of the 
railroads were likewise forbidden to receive or accept discriminations— 

“* * * by or through any means or device whatsoever, * * * any sum of 
money or any other valuable consideration as a rebate or offset against the 
regular charge * * *” (34 Stat. 587). 

Moreover, this law has come to mean that the railroads were prohibited from 
discriminating between shippers similarly situated not just when the carrier 
had some reason for being partial to one shipper rather than another, but also 
when there is a competitive condition which would induce the carrier to discrim- 
inate between competing shippers. Thus in Barringer and Company v. United 
States (319 U. S. 16, dec. 1942) Mr. Chief Justice Stone noted that the law not 
only prohibited differentiating between purchasers on the basis of their identity, 
but that it prohibited differentiating on the basis of competitive conditions which 
may induce a carrier to offer a reduction in rate to one shipper while denying 
it to another similarly situated. 


The Sherman Act was too vague 

The Sherman Act of 1890 made illegal “every contract, combination in the 
form of trust or otherwise, or conspiracy, in restraint of trade. * * * ” And 
it also made illegal to “monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to monopolize any part of the 
trade * * *,” 

There was some basis therefore in the law, so a number of prominent writers 
have thought, for stopping those monopolistic practices which could be resorted 
to only in an attempt to monopolize. So, for example, might wholesale price 
discriminations have been brought under this law but they were not. As late as 
1927, long after the Clayton Act was passed, the Supreme Court invalidated a 
statute of the State of Minnesota which prohibited price discrimination—on the 
ground that it interfered with the right of contract (cf. Wallace and Douglas, 
Antitrust Policies and the New Attack on the FTC, University of Chicago Law, 
Revised, vol. 19, No. 4, 1952, p. 719). 

Following enactment of the Sherman Act there was much legislation in the 
States and many official investigations. Between 1906 and 1913, there were 
exhaustive investigations and reports by the Federal Bureau of Corporations 
into the petroleum, tobacco, steel, farm implement and other industries. In 
addition the evidence that was made public in the exhaustive trials of Standard 
Oil and the American Tobacco Co. which culminated in the Supreme Court de- 
cisions of 1911, dramatically demonstrated the part which price discrimination 
had played in bringing about monopolies in these industries. The company 
which attracted the greatest popular attention was the old Standard Oil Co. 
This company had started out just prior to the Civil War as only 1 of some 30 
or 35 refining companies located in Cleveland, Ohio. Between 1870 and 1882 it 
achieved a 90 percent monopoly of all the refined petroleum products distributed 
in the United States. Clearly the evidence showed that after this company 
had gained the substantial size advantage over its competitors—largely by merg- 
ing with competitors—it had abused its size advantage by cutting prices in 
one area at a time until its independent competitors were either driven out of 
business or capitulated and merged with the Standard combine. Mr. Brandeis, 
later Justice Brandeis, testified in 1914 that discrimination was the most powerful 
weapon that the Standard Co. had had. 

Be that as it may the Sherman Act was never interpreted as prohibiting the 
monopoly practice itself. And indeed the phrase “attempt to monopolize” was not 
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interpreted to stop monopolistic practices until a monopoly had reached such a 
near stage of maturity that the “intent” of gaining a complete monopoly was 
unmistakable. Thus the Supreme Court reviewed the voluminous evidence of 
Standard’s monopolistic practices and condemned not the practices themselves 
by drawing inferences from all of these practices taken together plus the fact 
that Standard had obtained a monopoly, condemned Standard’s evil intent. In- 
deed Standard’s attorneys argued that Standard had done what it had done in 
good faith, that— 

“* * * Defendnt’s control was but the result of lawful competitive methods, 
guided by economic genius of the highest order, sustained by courage, by a 
keen insight into commercial situations, resulting in the acquisition of great 
wealth, but at the same time serving to stimulate and increase production, to 
widely extend the distribution of the products of petroleum at a cost largely 
below that which would have otherwise prevailed, thus proving to be at one and 
the same time a benefaction to the general public as well as enormous advantage 
to individuals” (221 U. S. 1, p. 84). 

From the overwhelming evidence of Standard’s activities and the results 
which were brought about by these activities the Supreme Court ruled that 
Standard had attempted to monopolize : 

“* * * all lead the mind up to a conviction of a purpose and intent which we 
think is so certain as practically to cause the subject not to be within the domain 
of reasonable contention” (supra 77). 


Demand for laws against monopoly practices 

Following the Supreme Court decisions in the Standard Oil and other cases 
in 1911, public concern over the monopoly problem was heightened rather than 
lessened. There had group up a great body of public opinion supporting the 
idea that the specific acts and practices which lead to monopoly should be 
prohibited rather than waiting for monopoly to grow into full flower with the 
understanding that attempts would then be made to dissolve the monopoly. 
There was moreover a great popular demand for such legislation to outlaw 
specific unfair and monopolistic practices. In the presidential campaign of 
1912 the platforms of the three major political parties of that year called for 
such legislation. It was in response to this demand that the Federal Trade 
Commission Act and the Clayton Act of 1914 were passed. Congress wrote in a 
blanket clause against ‘unfair methods of competition” to cover other practices 
which had not yet been defined as those leading to monopoly. 

On January 26, 1912, at the hearings on H. R. 11380, etc., before the Committee 
on the Judiciary of the House of Representatives, Mr. Louis D. Brandeis (who 
later became a Justice of the Supreme Court), testified as follows: 

“Mr. BrANpeEtIs. * * * to get a monopoly by getting a competitor out of the 
way. That is not competition; that is destruction. It is not the purpose of 
competition at all; it is destruction. Now, it seems to me perfectly clear, as a 
general proposition, that what we must do in dealing with business, with the 
liberty of a business, is precisely the same as what we must do in liberty of the 
individual. Any one of us might be knocked down when we go through the 
streets by somebody who is a good deal stronger than we are. I am certain I 
might be so knocked down. The law undertakes to restrain the liberty of that 
physically strong individual by not allowing him to exercise his right to do as 
he pleases and prevent his knocking me down, unless it should be in self-defense 
or in some other justification or infringement of his rights. What is done there? 
That is the regulation, the restriction, of the liberty of one which is absolutely 
essential to the preservation of the liberty of the other. Now, that same principle 
applies, of course, in business. If a man who is strong, who has the endurance 
which comes with size and with wealth, is allowed to use that against an indi- 
vidual, that is not competition. Competition consists in being able to do the 
thing better—either cheaper or in quality better, in service better—than the 
other person; that is competition. The Standard Oil Co. did not compete with 
those individuals when it went in and destroyed them. They committed indus- 
trial murder just as much as the man who phusically used his strength to put 
an end to the persons about him.” [Italics added. ] 

The Clayton Act of 1914 originated with the bill, H. R. 15657, introduced by 
Mr. Clayton on April 14, 1914 (51 Congressional Record 6714). Section 2 of 
this bill prohibited discrimination in price between different purchasers, with 
the purpose or intent to destroy or wrongfully injure the business of a com- 
petitor of either the purchaser or the seller. Section 2 did not contain any 
proviso excepting discriminations made in good faith to meet competition. 
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H. R. 15657 was reported out on May 6, 1914, and the report (H. Rept. No. 
627, 63d Cong., 2d sess., pp. 8-9) showed that the section 2 prohibition of price 
discrimination was confined to a well-known, common, particular form of dis- 
crimination. Thus, the report stated, in part: 

“Section 2 of the bill is intended to prevent unfair discrimination. The neces- 
sity for legislation needs little argument to sustain the wisdom of it. In the past 
it has been a most common practice of great and powerful combinations en- 
gaged in commerce—notably the Standard Oil Co., and the American Tobacco 
Co., and others of less notoriety, but of great influence—to lower prices of their 
commodities, oftentimes below the cost of prices of production in certain com- 
munities and sections where they had competition, with the intent to destroy 
and make unprofitable the business of their competitors, and with the ultimate 
purpose in view of thereby acquiring a monopoly in the particular locality or 
section in which the discriminating price is made. Hvery concern that engages 
in this evil practice must of necessity recoup its losses in the particular com- 
munities or sections where their commodities are sold below cost or without a 
fair profit by raising the price of the same class of commodities above their fair 
market value in other sections or communities. Such a system or practice is so 
manifestly unfair and unjust, not only to competitors who are directly injured 
thereby but to the general public, that your committee is strongly of the opinion 
that the present antitrust laws ought to be supplemented by making this particu- 
lar form of discrimination a specific offense under the law when practiced by 
those engaged in commerce.” [Italics added. ] 

Senate Document 583, made the same statement for the Senate Judiciary 
Committee in its report on H. R. 15657. 

In its report upon the bill to enact the Clayton Act (S. Rept. No. 695, 63d 
Cong., 2d sess., July 22, 1914, to accompany H. R. 15657, p. 1) the Senate Com- 
mittee on the Judiciary said: 

“Broadly stated, the bill, in its treatment of unlawful restraints and monop- 
olies, seeks to prohibit and make unlawful certain trade practices which, as a 
rule, singly and in themselves are not covered by the act of July 2, 1890 [the 
Sherman Act] or other existing antitrust acts and thus, by making these 
practices illegal, to arrest the creation of trusts, conspiracies, and monopolies 
in their incipiency and before consummation.” [Italics added.] 

During the debate on the bill in the Senate, the following identification was 
made of the particular form of discrimination to be prohibited by section 2: 

“Mr. WALSH. * * * Section 2 refers to that form of unfair competition gen- 
erally denominated as local price cutting. * * * 

“Perhaps the most conspicuous offender in the matter of unfair competition 
by local price cutting has been the great Standard Oil Co.” (51 Congressional 
Record 14099). 


“Good faith” destroyed the Clayton Act 


With this evidence before us showing that the section 2 prohibition was con- 
fined to a “particular form of discrimination,” the debates in the House and the 
Senate make it clear that the “good faith meeting of competition” proviso, when 
it was later inserted in the bill by the Senate Judiciary Committee, was not 
understood or intended by Congress to legalize discriminations that were pro- 
hibited. Thus, the following colloquy occurred during the debate in the House. 

“Mr. Srarrorp. As I understand it, the purpose here is to provide a uniform 
price for all persons and customers for the same quality of goods? 

“Mr, Wess. And under like conditions. 

“Mr. Srarrorp. About which there cannot be any competition at all, so far 
as the seller is concerned, in meeting the competition of some other corporation? 

“Mr. Wess. Oh, yes; if he meets the competition of some other person, he is 
not meeting that competition for the purpose of destroying or wrongfully in- 
juring his competition” (51 Congressional Record 9096). 

* BS * oF * * ¥ 

“Mr. GRAHAM of Pennsylvania. Mr. Chairman, I desire to offer an amend- 
ment * * * [The clerk read] after the word ‘shall,’ insert the words ‘except 
in lawfully meeting competition’ * * *” (Ibid. 98899). 

“It has been held in some of the cases that have been tried that wherever 
prices are cut below cost that is unfair trade practice; but where a man meets 
another’s price in protecting his business in a district with a price, it is his 
lawful right and privilege, and it is the object of competition that he should 
meet his price * * *” (Ibid. 9889). 

* * * * * * * 
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“Mr. Wess. Mr. Chairman, we hope this amendment will not be adopted, 
because in our opinion it adds nothing to the section. We think under the pro- 
visions of the section any man who honestly meets competition is not thereby 
intending to destroy or wrongfully injure any other person. If that is his 
Seupee meeting honest competition, this section will not hurt him * * *” (Ibid. 
9389). 

* * * * * * * 

“Mr. GARDNER. Would the adoption of the amendment offered by the gentle- 
man from Pennsylvania [Mr. Graham] open the door to the practices which you 
seek to prevent by section 2? 

“Mr. Wess. It might be a suggestion to the parties that that could be done. 
* * * T oppose the amendment because, as I have said, I think the amendment 
of the gentleman from Pennsylvania is useless and unnecessary. 

“The question was taken, and the amendment was rejected” (Ibid. 3990). 

The Senate Committee on the Judiciary added a good faith meeting of com- 
petition provision to section 2 of the House bill so that the section 2 prohibition 
would not prevent— 

“* * * discrimination in price in the same or different communities made in 
good faith to meet competition and not intended to create monopoly. * * *” 

The Senate committee report (No. 698, 63d Cong., 2d sess., pp. 43-44) ex- 
plained this addition as follows: 

“After full consideration it is deemed advisable to enlarge the exception in the 
first proviso to the section by adding * * * “discrimination in price made in 
good faith to meet competition and not intended to create monopoly,’ upon the 
ground that the enlargement will tend to foster wholesome competition.” 

The debate in the Senate on H. R. 15667 as amended by the Senate Committee 
on the Judiciary, included the following regarding section 2: 

“Mr. CUMMINS * * * 

“Made in good faith to meet competition. * * * 

“Imagine the Government endeavoring to prove that a particular instance of 
price cutting was not made in good faith to meet competition * * * (51 Con- 
gressional Record 14228). 

* - a a * * * 


‘Mr. Reep. * * * Manifestly, if two men are in competition at a given place— 
let us say the Standard Oil Co. and an independent company—and the inde- 
pendent company should drop the price of gasoline to 11 cents, and the Standard 
Oil Co. should meet it, that would be an act done in good faith to meet competi- 
tion. If, however, the Standard Oil Co. were to drop the price of gasoline to 5 
cents, a price less than the article could be produced for, and kept it up to 11 or 
12 cents somewhere else, and carried it out and kept it up so that it drove the 
independent concern out of business, there would not be any difficulty at all ina 
jury finding that they did not do it in good faith. I will undertake, in any rea- 
sonably plain case, any outrageous case, to get a verdict every time under that 
section” (Ibid. 14228). 

“Mr. Cummins. * * * but we are not making this law to arrest the progress 
of monopoly in outrageous cases only. We are making it to preserve competi- 
tion” (Ibid. 14228). 

* * * + * a - 

“We might just as well have said * * * that the seller can do anything that 
he desires or pleases to meet competition that is not in violation of the antitrust 
laws; if it is in violation of the antitrust law, we need no further condemnation 
or penalty. We have wound up this section practically by saying that the seller 
can do whatsoever he pleases with regard to his business, provided he does not 
violate the antitrust law; and yet this is one of the sections that have been pro- 
posed to strengthen the antitrust law, to add to the antitrust law, to accomplish 
the purpose of the antitrust law by forbidding something that is not now for- 
bidden by the States” (Ibid. 14250). 

* * * a ~ * * 


The conference report (S. Doc. 585) eliminated from the good faith proviso 
the language “and not intended to create monopoly” (51 Congressional Record 
15637). During the debate on the conference report in the Senate, the following 
criticisms of the good faith proviso made: 

“Mr. Sreriine. * * * Passing the paragraph or proviso which permits dis- 
erimination in price because of differences in grade, quality, or quantity, or dif- 
ferences in cost of selling or transportation, I come to this significant provision 
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injected by the committee, namely, the provision which permits ‘discrimination 
in price in the same or different communities made in good faith to meet competi- 
tion.’ It is easy to conceive of the multitude of sins that may be covered by that 
broad and generous cloak * * *” (Ibid. 16115). 


+ * * * * * * 


‘* * * Think of it! It can always be urged against the charge of unlawful 
discrimination that it was done for the purpose of meeting competition. ‘We 
found our competition charging a certain price for his goods. We cut the price 
of ours, below cost even, to meet his competition. What have you got to say 
about it under this law?’ ” 


PART II. PURPOSES OF THE ROBINSON-PATMAN ACT 


In the 20 years following passage of the Clayton Act, section 2 did indeed prove 
to be a failure. Discriminatory practices increased, if anything, and spread to 
new industries as these became more monopolistic. The prevalence of this evil 
and its destructive effects upon small business are set out in an overwhelming 
mass of evidence in some 30 volumes of factual studies submitted to Congress 
by the Federal Trade Commission and by the hearings on the Robinson-Patman 
bills. In one case brought by the FTC the record shows that over a period of 7 
years the Goodyear Tire & Rubber Co. had sold tires to Sears, Roebuck at a price 
which averaged 40 percent less than Goodyear had charged Sears’ competitors. 
(Cf. H. Rept. No. 2287, 74th Cong., 2d sess., p. 4.) Evidence in the more recent 
Sherman Act suit against A. & P. shows a list of 300 manufacturers who, prior to 
1935, were selling their products at prices ranging between 5 and 20 percent 
below those these suppliers received from A. & P.’s competitors (67 F. Supp. 626 
(1946), see Government exhibit 11). 

Two provisos in section 2 of the old Clayton Act proved to render that section 
of the law “almost a nullity.” One of these was the proviso which exempted 
differences in prices “on account of” differences in “quantities sold.” 

It had been assumed that this proviso was intended to permit price differences 
up to the amount of the seller’s cost savings on quantity sales, and was generally 
so interpreted during most of the life of this statute. This interpretation had 
been seriously challenged shortly before passage of the Robinson-Patman Act, 
however, in Goodyear Tire and Rubber Co. v. Federal Trade Commission (304 
U. S. 257), and shortly after passage the United States Court of Appeals for the 
Sixth Circuit rendered its opinion in this case, holding that a seller may dis- 
criminate in prices between purchasers in different quantities without reference to 
his cost differences. 

The other proviso which proved to make section 2 nugatory was that pertain- 
ing to the “good faith meeting of competition.” 


The old law applied to “injury” to resellers 

It is now sometimes said by careless or intentionally misleading students of 
the antidiscrimination law, that section 2 of the Clayton Act of 1914 applied only 
to “injury” to the discriminating seller’s competitors, and that a purpose of the 
Robinson-Patman amendment was to extend the law to cover “injury” among 
the seller’s customers. This is completely erroneous. 

It is true that the argument was at one time made that section 2 of the old 
Clayton Act ran only against the effects of discrimination upon competition of 
the discriminator and that it ignored effects upon competition at the resale 
level. 

It is also true that the United States Court of Appeals for the Second Circuit 
adopted this theory in 1923 and 1924 in the Mennen Co. (288 Fed. 774) and 
National Biscuit (299 Fed. 733) eases. This argument was completely dis- 
pelled in 1929, however, when the issue reached the Supreme Court in Van Camp 
é& Sons v. American Can Co. (278 U. S. 235, decision January 2, 1929). In this 
case the Supreme Court unanimously held that section 2 of the Clayton Act of 
1914 was as much concerned with competition among customers of the seller 
making the discrimination as it was concerned with competition among the seller 
and his competitors. Thus this point was settled law 7 years prior to the Rob- 
inson-Patman Act, as the Court’s opinion at page 254 unmistakably indicates: 

“These facts bring the case within the terms of the statute, unless the words 
‘in any line of commerce’ are given a narrower meaning than a literal reading 
of them conveys. * * * The contention is that the words must be confined to the 
particular line of commerce in which the discriminator is engaged, and that they 
do not include a different line of commerce in which purchasers from the dis- 
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criminator are engaged in competition with one another. * * * The fundamental 
policy of the legislation [Clayton Act] is that, in respect of persons engaged in the 
Same line of interstate commerce, competition is desirable and that whatever 
substantially lessens it or tends to create a monopoly in such line of commerce 
is an evil. Offense against this policy, by a discrimination in prices exacted 
by the seller from different purchasers of similar goods is no less clear when it 
produces the evil in respect of the line of commerce in which they are engaged 
than when it produces the evil in respect of the line of commerce in which the 
seller is engaged. In either case, a restraint is put upon ‘the freedom of com- 
petition in the channels of interstate trade which it had been the purpose of 
all the antitrust acts to maintain.’ Federal Trade Commission v. Beech-Nut Co. 
(257 U. S. 441, 454).” 

There is no question but what most of the congressional concern, and most of 
the factual investigation leading up to passage of the Robinson-Patman Act, 
pertained to competitive problems among wholesalers and retailers. This was 
the primary public concern. The monopoly movement which had taken place 
in the mining and manufacturing fields in the 2 or 3 previous decades was at 
that time rapidly advancing into the distribution fields. A few giant chains were 
taking over the functions of independent wholesalers and retailers at a spectacu- 
lar rate, and with a great deal of popular concern. The States were enacting 
a variety of laws seeking to cope with this menacing trend, including special 
chain-store taxes of one kind or another. In 1928 the Senate passed a reso- 
lution (S. Res. 224, 79th Cong., Ist sess.) directing the Federal Trade Commis- 
sion to make a full-scale investigation into the reasons for the rapid monopoliza- 
tion of the distribution fields, and over the next 6 years the FTC submitted to 
Congress more than three factual studies on its chainstore investigation. These 
studies revealed price discrimination to be the principal evil behind the grow- 
ing monopolization of the distribution fields, while the Commission’s studies were 
centered upon resellers—wholesalers and retailers—its findings however, pointed 
to the chain-store’s discriminations as a weapon for destroying competing sellers, 
no less than they pointed to the chain’s practice of extracting discriminatory 
prices from their suppliers. 

With reference to the chains receiving an unearned advantage from discrimi- 
nations of their suppliers, the Commission found (cf. 8. Rept. No. 298, 72d Cong., 
1st sess., pp. 8-9): 

“1. That it had been persistent policy of the chain stores to seek out and 
demand special and unwarranted price concessions on the goods they bought ;’’. 

And with reference to the discriminations as a seller’s weapon against com- 
petitors, the FTC found: 

“2. That the chains in many instances discriminated in the resale of merchan- 
dise by maintaining higher prices in localities where competition was absent or 
weak, and cutting prices aggressively in those localities where aggressive com- 
petition was encountered.” 

Moreover, the report of the House Committee on the Judiciary accompanying 
the Patman bill, after extensive hearings on discrimination problems, expressed 
equal concern with the plight of “independent” manufacturers as with ‘inde- 
pendent” merchants: 

“Your committee is of the opinion that the evidence is overwhelming that 
price discrimination practices exist to such an extent that the survival of inde- 
pendent merchants, manufacturers, and other businessmen is seriously imperiled 
and that remedial legislation is necessary” (H. Rept. No. 2287, 74th Cong., 2d 
sess., on H. R. 8442, p. 3). 


Purposes of charges in section 2 (a) 


While there was no question such as is now sometimes imagined—that the 
old Clayton Act treated “injury” among customers in some way different from 
“injury” among competitors—entering into the considerations of the Robinson- 
Patman Act amendment, there were in fact severdl major reasons for this 
amendment. Taking up those effectuated by the language of subsections (a) and 
(b), they were as follows: 

(1) To eliminate the possible exemption for discriminations made “on 
account of” different “quantities sold,” and substitute therefor an exemption 
for differences in the sellers’ costs. 

(2) Broaden the scope of the act to cover intrastate “injury” to competi- 
tion, insofar as there is Federal jurisdiction. 

(3) To broaden the scope of the act to cover “injuries” to individual com- 
petitors, in contrast to the requirement of the old Clayton Act that a general 
injury to competitive conditions in a line of commerce be shown. 
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(4) To give the FTC an additional weapon for coping with discriminations 
on quantity purchases, as is expressed in the quantity limit proviso and 
subsection (a). 

(5) To eliminate the nullifying effects of the “good faith meeting of com- 
petition” proviso of the old act. 

The two provisos of the old act providing exemptions for discrimination made 
on account of “quantities sold” and for “good faith meeting of competition” were 
considered to be the principal loophole of the old law. Speaking of the two 
provisos, the House report on the Patman bill said: 

“These provisos have so materially weakened section 2 of that act, which this 
bill proposes to amend, as to render it inadequate, if not almost a nullity. Some 
of the difficulties of enforcement of this section as its standards are pointed out 
in the annual report of the Federal Trade Commission above referred to, at pages 
63 and following” (H. Rept. No. 2287, 74th Cong., 2d sess., on H. R. 8442, p. 7). 

And the Senate report on the Robinson bill said: 

“The weakness of present section 2 lies principally in the fact that: (1) It 
places no limit upon differentials permissible on account of differences in quan- 
tity; and (2) it permits discriminations to meet competition, and thus tends to 
substitute the remedies of retaliation for those of law, with destructive conse- 
quences to the central object of the bill. Liberty to meet competition which can 
be me only by price cuts at the expense of customers elsewhere, is in its unmasked 
effect the liberty to destroy competition by selling locally below cost, a weapon 
progressively the more destructive in the hands of the more powerful, and most 
deadly to the competitor of limited resources, whatever his merit and efficiency. 
While the bill as now reported closes these dangerous loopholes, it leaves the fields 
of competition free and open to the most efficient, and thus in fact protects them 
the more securely against inundations of mere power and size” (S. Rept. No. 1502, 
74th Cong., 2d sess., on 8S. 3154, p. 4). 

Then commenting on the effect of the good faith proviso as it related to the 
chains as buyers the FTC said: 

“Discriminatory price concessions given to prevent the loss of a chain store’s 
business to a competing manufacturer, to prevent it manufacturing its own 
goods, or to prevent it from discouraging in its stores the sale of a given manu- 
facturer’s goods, may be strongly urged by the manufacturer as ‘made in good 
faith to meet competition’” (S. Rept. 293, 72d Cong., 1st sess., p. 90). 

Finally, commenting on the effect of the good faith proviso as it related to 
the chains as sellers, the FTC said: 

“Variation in price between different branches of a chain would seem to be a 
discrimination, the effect of which ‘may be’ to produce the forbidden results. It 
is one thing, however, to reach Such a broad conclusion on the results of this 
practice by chains in general and quite another to prevent by legal means its 
use by some particular chain. The reason is that the Clayton Act itself specifi- 
cally permits price discrimination ‘in the same or different communities made in 
good faith to meet competition.’ The Commission has no evidence which would 
establish that price discrimination by chain stores has not been in good faith to 
meet competition and there is good ground to conclude that in many cases it has 
been for that purpose” (op. cit. p. 96). 

Furthermore, with reference to the new language concerning exemptions for 
discriminations “which make only due allowance for differences in the cost of 
manufacture, sale, or delivery resulting from the differing methods or quantities 
in which such commodities are sold,” the House report said: 

“This proviso is of great importance, for while it leaves trade and industry 
free from any restriction or impediment to the adoption and use of more eco- 
nomie processes of manufacture, methods of sale, and modes of delivery, where- 
soever they may be employed in streams of production or distribution; it also 
limits the use of quantity price differentials to the sphere of actual cost differ- 
ences. Otherwise such differentials would become instruments of favor and 
privilege and weapons of competitive oppression. 

* ae a * * * * 


“The bill neither requires nor compels the granting of discriminations or differ- 
entials of any sort, and the words “or require” are expressly inserted in beth the 
above subparagraphs to make that clear. It leaves any who wish to do so en- 
tirely free to sell to all at the same price regardless of differences in cost, or to 
grant any differentials not in excess of such differences. It does not require the 
differential, if granted, to be the arithmetical equivalent of the difference. It 
is sufficient that it does not exceed it” (op. cit. pp. 9 and 10). 
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And in much the same language the Senate report said: 

“This proviso is of greatest importance, for while it leaves trade and industry 
free from any restriction or impediment to the adoption and use of more eco- 
nomic processes, and to the translation of appropriate shares of any savings 
so effected up and down the stream of distribution to the original producer and 
to the ultimate consumer, it also strictly limits the use of quantity price differ- 
ences to that sphere, since beyond it they become instruments of favor and 
privilege and weapons of competitive oppression” (op. cit. p. 5). 


“Injury” to interstate commerce 

On the matter of extending the scope of the law to cover “injury” to intra- 
state commerce, where the discriminating seller is in interstate commerce, the 
House report quoted the new phrase in subsection (a) 

“« * * * where either or any of the purchases involved in such discrimination 
are in commerce * * *” and said that it “is of first importance in extending 
the protections of this bill against the full evil of price discrimination, whether 
immediately in interstate or intrastate commerce, wherever it is of such a 
character as tends directly to burden or affect interstate commerce” (op. cit. p. 8). 

And the Senate Report quoted the same phrase of the bill and said: 

“* * * and this clause is designed to extend its scope to discriminations be- 
tween interstate and intrastate customers, as well as between those purely in- 
terstate” (op. cit. p. 4). 

Coming now to a fourth major purpose of the changes in section 2, we find 
a clear record of intent to prohibit discriminations having a substantially in- 
jurious effect upon individual competitors. The House Report quoted the fol- 
lowing language on section 2 (a) of the Patman bill, which is the language of 
the present statute, except for omission of the word “knowingly,” as follows: 

‘“* * * where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or receives 
the benefit of such discrimination, or with customers of either of them” (op. cit. 
p.8). 

Then the House Report went on to explain what this language was intended 
to accomplish as follows : 

“This provision accomplishes a substantial broadening of a similar clause 
now contained in section 2 of the Clayton Act. The existing law has in practice 
been too restrictive in requiring a showing of general injury to competitive con- 
ditions in the line of commerce concerned, whereas the more immediately im- 
portant concern is in injury to the competitor victimized by the discrimination. 
Only through such injury in fact can the larger, general injury result. Through 
this broadening of the jurisdiction of the act, a more effective suppression of 
such injuries is possible and the more effective protection of the public interest 
at the same time is achieved” (op. cit. p. 8). 

The Senate report quoted the same language as the House report and explained 
it as follows: 

“This clause represents a recommended addition to the bill as referred to 
your committee. It tends to exclude from the bill otherwise harmless violations 
of its letter, but accomplishes a substantial broadening of a similar clause now 
contained in section 2 of the Clayton Act. The latter has in practice been too 
restrictive, in requiring a showing of general injury to competitive conditions in 
the line of commerce concerned; whereas the more immediately important coun- 
cern is in injury to the competitor victimized by the discrimination. Only 
through such injuries, in fact, can the larger general injury result, and to catch 
the weed in the seed will keep it from coming to flower” (op. cit. p. 4). 


Background of section 2 (b) 


Coming now to the subsection 2 (b) defense, the background recommendation 
for a solution of this problem came from the Federal Trade Commission in its 
final report on the chain store investigation. The FTC report contained the 
following statement and recommendation : 

“4 simple solution for the uncertainties and difficulties of enforcement would 
be to prohibit unfair and unjust discrimination in price and leave it to the 
enforcement agency, subject to review by the courts, to apply that principle to 
particular cases and situations. The soundness of and extent to which the 
present provisos would constitute valid defenses would thus become a judicial 
and not a legislative matter. [Italics added. ] 

The Commission therefore recommends that section 2 of the Clayton Act be 
amended to read as follows: 
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“It shall be unlawful for any person engaged in commerce, in any transaction 
in or affecting such commerce, either directly or indirectly to discriminate un- 
fairly or unjustly in price between different purchasers of commodities, which 
commodities are sold for use, consumption, or resale within the United States 
or any Territory thereof or the District of Columbia or any insular possession 
or other place under the jurisdiction of the United States.” (Final report of 
the Federal Trade Commission on chainstore investigation, S. Doe. No. 4, Dec. 
13, 1934, 74th Cong., Ist sess., p. 96). 

The bill introduced in the Senate and reported by the Senate Committee on 
the Judiciary followed the FTC’s recommendation literally in that it contained 
no reference whatever to ‘good faith” or to “meeting of competition.” The 
House bill, on the other hand, contained the language of the statute today. The 
Senate bill was amended on the floor of the House by insertion of the “good 
faith” clause of the old Clayton Act. The conference committee agreed upon 
the language of the House bill and the statement of the managers on the part 
of the House accompanying the conference committee bill referred to the lan- 
guage of the Senate bill as follows: 

“The Senate bill contained a further proviso—That nothing herein containeu 
shall prevent discrimination in price in the same or different communities made 
in good faith to meet competition. 

“This language is found in existing law, and in the opinion of the conferees 
is one of the obstacles to enforcement of the present Clayton Act. The Senate 
receded, and the language is stricken. A provision relating to the question of 
meeting competition, intended to operate only as a rule of evidence in a proceeding 
before the Federal Trade Commission, is included in subsection (b) * * *” 
(H. Rept. No. 2951, 74th Cong., 2d sess., on H. R. 8442, pp. 6 and 7). 

Further supplementing the conferee’s report, the chairman of the House Con- 
ferees (Mr. Utterback) submitted a more detailed report explaining with con- 
siderable length and clarity the meaning of each subsection of the Robinson- 
Patman bill. Since the Supreme Court has looked to this report for the con- 
struction of section 2 (b) defense in each of the several cases* which have 
involved this issue, it may be well to consider in full the section of the report 
dealing with “meeting competition.” It is as follows: 

“In connectign with the above rule as to burden of proof, it is also provided 
that a seller may show that his lower price was made in good faith to meet an 
equally low price of a competitor, or that his furnishing of services or facilities 
was made in good faith to meet those furnished by a competitor. It is to be 
noted, however, that this does not set up the meeting of competition as an 
absolute bar to a charge of discrimination under the bill. It merely permits it 
to be shown in evidence. This provision is entirely procedural. It does not 
determine substantive rights, liabilities, and duties. They are fixed in the other 
provisions of the bill. It leaves it a question of fact to be determined in each 
case, whether the competition to be met was such as to justify the discrimination 
given, as one lying within the limitations laid down by the bill, and whether the 
way in which the competition was met lies within the latitude allowed by those 
limitations. 

This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive 
discriminations in violation of the obvious intent of the bill. 

“To illustrate: The House committee hearings showed a discrimination of 15 
cents a box granted by Colgate-Palmolive Peet Co. on sales of soap to the 
A. & P. chain. Upon a complaint and hearing before the Federal Trade Com- 
mission, this proviso would permit the Colgate Co. to show in rebuttal evidence, 
if such were the fact, an equally low price made by a local soap manufacturer 
in Des Moines, Iowa, to A. & P.’s retail outlets in that city; but this would 
not exonerate it from a discrimination granted to A. & P. everywhere, if other- 
wise in violation of the bill. 

“But the committee hearings show a similar discount of 15 cents a case granted 
by Procter & Gamble to the same chain. If this proviso were construed to permit 
the showing of a competing offer as an absolute bar to liability for discrimina 
tion, then it would nullify the act entirely at the very inception of its enforce- 
ment, for in nearly every case mass buyers receive similar discriminations 


1 Corn Products Refining Co. v. FTC ; Stanley v. FTO ; FTC v. Cement Institute et al. ; and 
Standard Oil (Indiana) vy. FTC. 
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from competing sellers of the same product. One violation of law cannot be 
permitted to justify another. As in any case of self-defense, while the attack 
against which the defense is claimed may be shown in evidence, its competency as 
a bar depends also upon whether it was a legal or illegal attack. A discrimination 
in violation of this bill is in practical effect a commercial bribe to lure the 
business of the favored customer away from the cempetitor, and if one bribe were 
permitted to justify another the bill would be futile to achieve its plainly intended 
purposes” (Congressional Record, 74th Cong., 2d sess., vol. 80, pt. 9, p. 9418). 

The conference report on the Robinson-Patman bill was agreed to by both 
Houses without any objection. It was passed by the Senate by an unanimous 
vote and was passed by the House by a vote of 290-16. 


The Robinson-Patman Act is a return to our historic antitrust policies 


The Robinson-Patman Act was passed in the decade of the National In- 
dustrial Recovery Act, the Miller-Tydings Act, and other such legislation in the 
business field. Hence the “philosophy” of the Robinson-Patman Act is some- 
times confused in the popular mind with these and other legislative enactments 
which were designed to impose regulations upon ‘business or to restrict competi- 
tion. Indeed, confusions of this sort are deliberately cultivated in some 
quarters. The notion that the Robinson-Patman Act was intended to impose 
regulations or maintain prices could not be farther from the facts. The act 
was intended to lay certain ground rules which would make it possible to return 
business to the regulation of competition, the kind of regulation which theretofore 
had largely failed. 

More than half a century of experience with the growing practice of price 
discrimination in the business system had left it unmistakable that this practice, 
whether with good intent or evil, gives big sellers an uneconomic advantage 
over small sellers, and that it gives big buyers an unearned advantage over 
small competing buyers. It was equally clear, moreover, that the practical 
result of the practice is that small firms are either destroyed, or survive under 
a coercive force which forbids them to lower their prices but compels them to 
follow the price lead of their large, centralized competitors. Clearly, then, the 
effect of price discrimination is not a price competition, but a system of high, 
regimented prices. Furthermore, to continue to permit an wndue abuse of 
bigness would inevitably result in the destruction and drying up of small firms, 
and a centralization of all business into the hands of a few giant corporations. 

The idea of competition involves a whole system of thought, and this system of 
thought is deeply embedded in our national philosophy. It is closely associated 
with our historic idea of “freedom,” which demands that we maintain an 
“open door” policy in economic affairs, so that new firms may always enter and 
stake their chances of success upon their ability to produce and sell at lower 
costs than their competitors, or upon their ability to produce and sell better 
products. This philosophy is also closely associated with a kind of Darwinism 
in our thinking. We like to think of “competition” as being a process by which 
the unfit and the inefficient are continually being weeded out, and the “fittest” 
survive. Competition of this kind, we think, spurs the inventiveness of man, 
resulting in new discoveries and increased efficiencies. Manifestly, however, 
competition cannot survive under the law of the jungle, wherein the strong 
perpetually devour the weak. We learned long ago that mere financial size 
cannot be the test which determines the outcome of the competitive struggle. 

The legislative history of the Robinson-Patman Act, if it is clear on anything, 
is clear on this: It was designed, not to protect particular classes of competi- 
tors, but to adopt a rational test of fitness, and place the competitive struggle 
squarely upon these tests. In brief, the “philosophy” of the Robinson-Patman 
Act is to remove size as the determinant of who shall win out in the competitive 
struggle, and place competition squarely upon the question of who can perform 
his part in the production and distribution function at the lowest cost, and at 
the same time, to free the price making from coercive, centralized control, so 
that any business firm—not just the few top firms—may reduce its prices and 
take business away from its competitors. 

This is another way of saying what is already said in the foregoing excerpts 
from the legislative history : The Robinson-Patman Act was intended to provide 
a system of genuine competition, and an equality of opportunity for all. 


PART III. STATUS OF THE SECTION 2 (B) DEFENSE 


In an unanimous opinion written by the late Chief Justice Stone, in Federal 
Trade Commission v. Staley Co. (324 U. S. 746, dec. 1945) the Supreme Court 
gave the fullest discussion of the section 2 (b) defense that had been made by 
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the Court prior to its opinion in the Standard Oil (Indiana) case. The Court 
relied upon the Staley opinion, or so it said, in interpreting the defense in the 
Standard opinion. 


The Staley and Corn Products Decisions 


The Staley case involved two distinct types of price discriminations. The two 
types raise different problems under the 2 (b) defense and they were treated 
separately in parts I and II, respectively, of the Supreme Court’s opinion. 

Staley’s discriminatory practices dealt with in part I of the opinion relate to its 
use of a basing-point system. As a general rule Staley sold its glucose at de- 
livered prices which were computed as the base price for glucose announced at 
Chicago, plus the rail freight charges from Chicago to the buyer’s destination. 
Staley’s glucose was not manufactured at Chicago nor shipped from that point. 
The Commission held that this general system of pricing was discriminatory, 
and violated section 2 (a). 

It had been Staley’s practice on occasions, however, to make certain devia- 
tions from its general price formula, and the FTC held these deviations to be 
discriminatory in and of themselves. For example, while the majority of 
Staley’s customers paid the formula price, Staley had certain favored customers 
to whom it sold at the carload price, although the purchases were made in less 
than carload lots. Similarly, at times when general price increases were made, 
the favored customers were booked far in advance at the older, lower price, and 
frequently without the customers’ knowledge. 

The Staley Co. plead the section 2 (b) defense, claiming that it was simply 
meeting its competitor’s lower prices in good faith in both instances. The 
Supreme Court rejected Staley’s claims to the 2 (b) defense as a justification 
for both types of discriminations. Here it may be noted that both Staley’s gen- 
eral formula of pricing and its deviations from this formula were held to be 
illegal on the ground that each type of discrimination was assumed to have, in 
the factual situation of Staley’s industry, substantially adverse effects upon com- 
petition. According to FTC’s complaint and findings the competition affected 
was that of the buyers of glucose, among whom the discriminations resulted in 
substantial inequalities. 

Thus it would appear hypothetically possible at least, that in other situations 
of this kind the discriminations involved in the general formula of pricing might 
not, in the factual situation, create such inequalities among competing buyers as 
to be found to violate section 2 (a), while deviations from the formula pricing 
might be found to do so; and conversely, it would seem hypothetically possible 
that in other factual situations the discriminations involved in the formula pric- 
ing might be held to violate section 2 (a) while deviations from the formula 
might not be so held. 

The good-faith issue involved in Staley’s general formula of pricing can best 
he understood by reference to the opinion in Corn Products Co. v. Federal Trade 
Commission (824 U. S. 726). The Staley and Corn Products cases were com- 
panion cases, decided by the Supreme Court on the same day. 

The basing-point system of pricing which both Staley and the Corn Products 
oc. followed, had been followed by the latter company before Staley came into 
husiness. The Corn Products Co. sold at delivered prices. Its delivered prices 
were computed as its base price for glucose announced at Chicago, plus rail 
freight charges for shipping from Chicago to the buyer’s place of business. The 
Corn Products Co. had plants manufacturing glucose in both Chicago and Kansas 
City. Buyers in Kansas City were charged freight from Chicago, although they 
were supplied from Kansas City. 

The Commission found that much of the glucose is sold to candy manufacturers 
who are in competition with one another in the sale of their candy; that glucose 
is the principal ingredient in many varieties of low-priced candy which is sold on 
narrow margins of profit; and that customers for such candy may be diverted 
fromm one manufacturer to another by differences in price of a small fraction of a 
cent a pound. The Commission further found that candy manufacturers located 
at cities other than Chicago were at a substantial disadvantage in competing with 
candy manufacturers in Chicago, and that competition among the candy mann- 
facturers had been substantially injured. Some of the candy manufacturers at 
Kansas City, for example, had gone out of business or moved to Chicago. In 
the Corn Products decision the Court held this pricing system to be in violation 
of section 2 (a) of the Rohbinson-Patman Act. 

Coming now to the Staley case, the essential facts are these. Staley priced its 
clucose on the same basing-point system. Staley’s plant was located at Decatur, 
Ill., and the freight cost for shipping from Chicago to Decatur was 18 cents. 
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Staley therefore charged its customers located in Decatur 18 cents more than it 
charged its customers in Chicago, although it incurred no freight charges in 
making delivery to these customers. Conversely, Staley charged buyers in 
Chicago 18 cents less than buyers in Decatur and, in addition, paid 18 cents in 
freight charges, thus making a discrimination of 36 cents in favor of Chicago as 
against Decatur, according to the Supreme Court’s computation, ‘or 17 percent 
of the Chicago price.” 

To the extent that neither Staley nor the Corn Products Co. deviated from this 
general system of pricing the two companies quoted identical delivered prices to 
any particular buyer in the United States. 

Staley claimed that its price discriminations were made in good faith to meet 
the lower price of a competitor, stipulating that this system of pricing was 
already in effect when it started in business some years earlier, and that it had 
merely adopted the Corn Products Co.’s pricing system. 

The Court rejected Staley’s claim in some rather strong language. 

While neither the Staley nor the Corn Products cases involved any charge of 
conspiracy, the decision of the court of appeals in the Staley case took judicial 
note of the fact that the two companies had, prior to the FTC’s complaint been 
charged with conspiring in violation of the Sherman Act to follow this same 
basing-point system, and that a final consent decree had been entered in the 
United States District Court for the Northern District of Indiana (United States 
v. Corn Derivatives Institute, et al., Equity 11634 (1932)). Replying to Staley's 
claim that it had adopted its competitor’s basing-point system in good faith to 
meet the lower prices of a competitor, the Supreme Court said: 

“The Commission’s conclusion seems inescapable that respondents’ discrimina- 
tions, such as those between purchasers in Chicago and Decatur, were established 
not to meet equally low Chicago prices of competitors there, but in order to 
establish elsewhere the artificially high prices whose discriminatory effect perme- 
ates respondents’ entire pricing system (supra, p. 756). 

* * J * * * t 

“By adopting the price system of their competitors, respondents have succeeded 
in many instances in establishing an artificially high price and have thus secured 
the benefit of the high price levels of a competitor whose costs of delivery are 
greater (supra, p. 756, 757). 

* * * * * * * 


“But respondents argue that they have sustained their burden of proof, as 
prescribed by section 2 (b), by showing that they have adopted and followed the 
basing-point system of their competitors * * *, Thus it is the contention that a 
seller may justify a basing point deilvered price system, which is otherwie out- 
lawed by section 2, because other competitors are in part violating the law by 
maintaining a like system (supra, p. 753). 

* * * a * * a 

“This startling conclusion is admissible only upon the assumption that the 
statute permits a seller to maintain an otherwise unlawful system of discrimina- 
tory prices, merely because he had adopted it in its entirety, as a means of 
securing the benefits of a like unlawful system maintained by his competi- 
tors. * * * We think the conclusion is inadmissible, in view of the clear con- 
gressional purpose not to sanction by section 2 (b) the excuse that the person 
charged with a violation of the law was merely adopting a similarly unlawful 
practice of another” (supra, pp. 7538, 754). 

Here it should be noted that the Staley opinion cites and leans heavily upon 
the report of the chairman of the House conferees (Mr. Utterback) in presenting 
the conference report on the Robinson-Patman bill. It thus appears further 
that insofar as the basing-point problem discussed in part I of the Staley decision 
is concerned, the Court did not consider that there was any question of attack, 
lawful or unlawful, by one competitor upon another, nor any question of self- 
defense, but rather that both competitors were violating the law for their mutual 
benefit. 

The Court in part I said: 

“The act thus places emphasis on individual competitive situations, rather 
than upon a general system of competition” (supra, p. 753). 

Coming now to part II of the Staley decision, the essential facts are as follows: 
Staley had stipulated the facts as to its booking practices and stipulated further 
that the discriminations involved were, in the Court’s language: 

“* * & made in response to verbal information received from salesmen, brokers, 
or intending purchasers, without supporting evidence, to the effect that in each 
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case one or more competitors had granted or offered to grant like discrimina- 
tions. It is stipulated that respondents, ‘believing such report to be true, has 
then granted similar’ price discriminations” (supra, p. 758). 

Then the Court went on to point out: 

“The record contains no statements by the persons making these reports and 
discloses no efforts by respondents to investigate or verify them, and no evidence 
of respondents’ knowledge of their informants’ character and reliability. It is 
admitted that in some instances respondents made sales upon bookings which 
they suspected had been made without knowledge cf the buyers” (supra, p. 758). 

In view of the above recitation of facts and others of a similar nature, the 
Court then held that Staley had failed in its burden of showing that its dis- 
criminations made in the course of its deviations from its general pricing 
formula had been made in good faith to meet a competitor’s price offers to those 
buyers. Here the Court said: 

“Section 2 (b) does not require the seller to justify price discriminations by 
showing that in fact they met a competitive price. But it does place on the 
seller the burden of showing that the price was made in good faith to meet a 
competitor’s. The good faith of the discrimination must be shown in the face 
of the fact that the seller is aware that his discrimination is unlawful, unless 
good faith is shown, and in circumstances which are peculiarly favorable to 
price discrimination abuses. We agree with the Commission that the statute at 
least requires the seller, who has knowingly discriminated in price, to show 
the existence of facts which would lead a reasonable and prudent person to 
believe that the granting of a lower price would in fact meet the equally low 
price of a competitor” (supra, pp. 759, 760). 

Taking the two parts of the Staley decision either together or separately, it 
thus appears clear that this opinion constructed the 2 (b) defense as a matter 
of self-defense. The Court emphasized that the defense applies to “individual 
competitive situations.” 'The Court stopped short, however, of ruling on the 
question whether it was to be self-defense against an unlawful attack or a lawful 
attack. That question was not raised. The claim to self-defense with reference 
to the basing point system was rejected on the ground that Staley was emulating 
the unlawful conduct of its competitor for the purpose of gaining “like benefits.” 
The plea of self-defense with reference to Staley’s discriminations in favor of 
individual customers was rejected on the ground that Staley had been insuffi- 
ciently diligent in satisfying itself that the lower price offer of a competitor 
existed. 

There is some evidence, however, that the Court had in mind that a justifiable 
discrimination would involve self-defense against an unlawful price attack. 
Summarizing the pertinent facts treated in part II of its opinion the Court said, 
as previously quoted, “the facts as stipulated were only that discriminations were 
made in response to verbal information * * * without supporting evidence, to 
the effect that in each case one or more competitors had granted or offered to 
grant like discriminations.” Thus it would seem reasonable to expect that if the 
Court in the Staley opinion had in mind that justification was to involve self- 
defense against a nondiscriminatory price attack, rather than against a dis- 
criminatory price attack, it would have rejected Staley’s plea on the ground that 
it failed to meet this elemental requirement. The Court did not do so. It 
accepted Staley’s plea, as it understood it, as meeting “like discriminations” and 
rejected the plea only on the ground that Staley had insufficient evidence to 
convince a reasonable and prudent person that it had been attacked, either 
lawfully or unlawfully. 


The Cement decision 


Unlike its complaint in the Staley and Corn’Products cases, the FTC’s com- 
plaint in the Cement case contained a charge which was, in effect, that the sellers 
had combined and conspired to fix prices, in violation of section 5 of the FTC Act. 
This was in addition to a charge that the sellers had made price discriminations 
in violation of section 2 (a) of the Robinson-Patman Act. 

With reference to the price-fixing charge, the Commission held that the Cement 
Institute and its manufacturer members had taken collective action to maintain 
a multiple basing-point system of pricing, and to do other things which resulted 
in any particular buyer’s receiving identical delivered prices, terms of sale, etc., 
from all sellers. All buyers did not receive the same delivered price, but any 
particular buyer received the same delivered price from all sellers caring to sell 
that buyer. 

With reference to the charge that the cement companies had discriminated 
in prices in violation of section 2 (a) of the Robinson-Patman Act, the Commis- 
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sion held that respondents’ basing-point system of pricing involved a particular 
seller’s collecting phantom freight on sales made to some locations, and in its 
absorbing freight charges on sales made to other locations. Thus, the varying 
amounts of phantom freight collected and freight charges absorbed resulted in 
varying net prices to the seller. The Commission charged that this system of 
pricing resulted in price discriminations within the definition of section 2 (a) 
of the Robinson-Patman Act and that the effect of these discriminations was to 
“substantially lessen competition * * *” in violation of that act. The essence 
of the “lessening of competition” charged in this instance was not that the dis- 
criminations resulted in inequalities among buyers, or that competition among 
the sellers was injured in the sense that the larger sellers were abusing their 
economic power to injure or destroy smaller competing sellers, but that the 
“substantially lessening” referred to the elimination of competition among the 
sellers. The record shows that at earlier times in the history of this pricing 
system price discriminations had been made to injure and discipline recalcitrant 
sellers and to bring others into line with the general industrywide system of 
pricing, and the Court’s opinion makes reference to this earlier history. But 
the state of affairs which had been reached by the time the Commission’s order 
was issued was that of a general compliance with the system on the part of all 
members of the institute. 

The Supreme Court reviewed this case and in April 1948 rendered a 6 to 1 
decision sustaining the Commission’s findings and order (Trade Commission v. 
Cement Institute et al. (333 U. S. 683), Justices Douglas and Jackson taking 
no part in the decision, and Mr. Justice Burton dissenting. ) 

With reference to the charge that respondents violated section 5 of the Federal 
Trade Commission Act, the Court said: 

“* * * The core of the charge was that the respondents had restrained 
and hindered competition in the sale and distribution of cement by means of a 
combination among themselves made effective through mutual understanding 
or agreement to employ a multiple basing-point system of pricing. It was 
alleged that this system resulted in the quotation of identical terms of sale and 
identical prices for cement by the respondents at any given point in the United 
States. This system had worked so successfully, it was further charged, that for 
many years prior to the filing of the complaint, all cement buyers throughout the 
Nation, with rare exceptions, had been unable to purchase cement for delivery 
in any given locality from any one of the respondents at a lower price or on 
more favorable terms than from any of the other respondents” (supra, p. 688). 

Then in concluding upon this charge, the Court said: 

“Thus we have a complaint which charged collective action by respondents 
designed to maintain a sales techniquie that restrained competition, detailed 
findings of collective activities by groups of respondents to achieve that end, 
then a general finding that respondents maintained the combination, and finally 
an order prohibiting the continuance of the combination. It seems impossible 
to conceive that anyone reading these findings in their entirety could doubt 
that the Commission found that respondents collectively maintained a multiple 
basing point delivered price system for the purpose of suppressing competition 
in cement sales. The findings are sufficient. The contention that they are not 
is without substance” (supra, pp. 711-712). 

Thereafter the Court’s opinion reviews the evidence in the record which lead 
it to conclude that the evidence was sufficient to support the Commission’s 
finding. 

Coming to count 2 of the Commission’s complaint, the Court said: 

“The Commission found that respondents’ combination to use the multiple 
basing point delivered price system had effected systematic price discrimination 
in violation of section 2 of the Clayton Act as amended by the Robinson-Patman 
Act” (supra, p. 721). 

In light of this proposition the Court considered respondents’ claim that their 
price discriminations had been “made in good faith to meet an equally low price 
of a competitor,” as provided in section 2 (b). Here the Court pointed out that 
the Commission had held “* * * that the effect of this discrimination was the 
substantial lessening of competition between respondents” (supra, p. 722), and 
it made no separate consideration of the evidence of the competitive effects apart 
from the consideration which it had already given this evidence under the con- 
spiracy charge. On the contrary, the Court in this opinion took the position that 
section 2 (b) provides for the Commission to make out a prima facie case of viola- 
tion of section 2 (a) merely upon proof that a discrimination in price has been 
made, and that respondents had failed in their burden of rebutting the prima 
facie case. Here the Court said: 
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“* * * section 2 (b) provides that proof of discrimination in price (selling 
the same kind of goods cheaper to one purchaser than to another) makes out a 
prima facie case of violation, but permits the seller to rebut ‘the prima-facie case 
thus made by showing that his lower price * * * was made in good faith to meet 
an equally low price of a competitor’ ”’ (supra, p. 721, 722). 

In this opinion, the Court did however take up respondents’ arguments on the 
meaning of the section 2 (b) defense and declared that these arguments had 
already been answered in the Corn Products and Staley decisions. Amplifying 
further however, on what it understood the Corn Products and Staley decisions to 
mean, the Court remarked, in part, as indicated below. With reference to the 
Staley decision, the Court said: 

“* * * this was a direct holding that a pricing system involving both phantom 
freight and freight absorption violates section 2 (a) if under that system prices 
are computed for products actually shipped from one locality on the fiction that 
they were shipped from another” (supra, p. 724). 

And, finally summarizing on the meaning of the 2 (b) defense, the Court 
said: 

“Section 2 (b) permits a single company to sell one customer at a lower price 
than it sells to another if the price is ‘made in good faith to meet an equally low 
price of a competitor.’ But this does not mean that section 2 (b) permits a 
seller to use a sales system which constantly results in his getting more money 
for like goods from some customers than he does from others. We held to the 
contrary in the Staley case. There we said that the act ‘speaks only of the sell- 
ers “lower” price and of that only to the extent that it is made “in good 
faith” to meet an equally low price of a competitor.’ The act thus places em- 
phasis on individual competitive situations, rather than upon a general system 
cf competition” (opus cit., supra, p. 725). 

While the Court did not consider the question whether it was to be a lawful 
or unlawful attack which could justify the seller in meeting the lower price of 
a competitor, it does appear that it adopted the proposition that “the act thus 
places emphasis on individual competitive situations rather than upon a general 
system of competition” and that section 2 (b) does not permit ‘‘a seller to use a 
sales system which constantly results in his getting more money for like goods 
from some customers than he does from others.” 


The Standard Oil (Indiana) decision 


In 1950, the Supreme Court in Standard Oil (Indiana) v. Federal Trade Com- 
mission (340 U. S. 231) ruled in a 5 to 3 decision (Mr. Justice Minton not par- 
ticipating) that the section 2 (b) defense, when successfully made out, is a com- 
plete justification for a practice of price discrimination and that this defense 
thus serves as a bar to a cease-and-desist order against such practice. The 
Court also ruled upon a number of other things, but it may be important to 
consider first what the issue was and what arguments were made on it. 

The charge against Standard was that its practice of selling gasoline to cer- 
tain buyers in the Detroit area at 1% cents less than it charged other buyers 
adversely affected competition among Standard’s retail dealers to a degree pro- 
hibited by section 2 (a) of the statute. Furthermore, the proceedings before 
the FTC came to a conclusion with the Commission making a finding that Stand- 
ard’s discriminations did in fact have the adverse effect prohibited by the stat- 
ute. Standard had claimed, among other thangs, that its discriminations were 
“made in good faith to meet the lower price of a competitor.” 

It claimed, moreover, that this defense is a complete defense against the 
charge of violation of section 2 (a), barring the Commission from issuing a 
cease-and-desist order. The Commission accepted the evidence which Standard 
introduced in support of its claim that its discriminations were made in good 
faith to meet the lower price of a competitor, but the Commission refused to 
make a finding on the question whether or not Standard’s evidence successfully 
supported this claim. The Commission took the position that at the stage of the 
proceedings which had then been reached, the question whether Standard had 
met competitors’ prices in good faith was irrelevant—-that a cease-and-desist 
order should issue in either eventuality. More specifically, the Commission’s 
position was that the 2 (b) defense was to be effective only in “rebutting its 
prima facie case’? made out merely upon a showing that a price discrimination 
had been made. The Commission reasoned further that since it had already pro- 
ceeded to the next step in the burden of proof, and shown the adverse effects 
of the discriminations in question, its cease-and-desist order should be issued 
whether or not Standard successfully made out the 2 (b) defense. In this posi- 
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tion the Commissioner relied upon the language of the statute and statements 
in the legislative history, as well as statements in the Staley and Cement opinions, 
to support its contentions that section 2 (b) was intended as a procedural mat- 
ter, governing the shifting of the burden of proof. For example, the Staley 
opinion had said: 

“Tt will be noted that the defense that the price discriminations were made in 
order to meet competition, is under the statute a matter of ‘rebutting’ the Com- 
mission’s prima facie case” (supra, p. 752). 

And in the same opinion Mr. Chief Justice Stone had said that the 2 (b) 
defense: 

“* * * is a matter of evidence in each case, raising a question of fact as to 
whether the competition justified the discrimination” (supra, p. 746). 

In the Standard Oil (Indiana) opinion, however, the Court held that the 2 (b) 
defense is not just a matter of rebutting the FTC’s prima facie case, but that 
the defense is a complete justification for the discriminatory practice, irrespec- 
tive of the effects of the discrimination. Consequently, this case was remanded 
to the FTC for a finding whether or not Standard’s discrimination had been “made 
in good faith to meet the lower price of a competitor.” 

In addition to the primary issue before the Court in this case, the Court 
also ruled or expressed opinions upon several other questions. Specifically, 
the majority opinion ruled, not only upon the question whether the 2 (b) defense 
is a complete justification, but on the question of how the defense is to be con- 
structed. Further, it made quasi-legislative findings upon a number of economic 
questions pertaining to the practical effects of price discriminations and the 
social desirability of these practices. 

It will perhaps lead to a clearer understanding of the Court’s ruling upon the 
main question to consider its economic conclusions first. Here the Court not 
only entertained theoretical arguments about the effects and desirability of 
discriminatory practices, but during the course of the oral arguments it invited 
additional speculations in these fields. For example, in November 1950 Mr. 
William Simon, who argued the case as amicus curiae on the side of Standard 
told the Court: 

“We believe that there is never an injury to competition when a seller does 
no more than to in good faith meet the price at which his competitors are law- 
fully selling and which they offer to his customers.” [Italics added.] (See 
Transcript of Argument.) 

It was perhaps relevant to the Court’s ruling that section 2 (b) provides a 
complete defense of a discriminatory practice, irrespective of the effects of 
the practice, that the Court was proceeding upon the premise that a discrimina- 
tion to meet a competitor’s price does not in fact injure competition, but on 
the contrary, discriminations are essential to any competition at all. More 
precisely, the majority opinion seems clearly to think that discriminations are 
necessary to vigorous competition and that the Court’s decision in limiting dis- 
criminations to a meeting of competitors’ prices regrettably softens competition. 
Indeed, it is clear that the majority opinion regards the Robinson-Patman Act 
as a “kind of price control by law” calculated to lessen if not stop competition, 
and that the act expresses a philosophy which is contrary to the Sherman Act. 
The opinion contains a number of suggestions to these effects. For example, 
at the conclusion of his opinion, after he had succeeded in rationalizing away 
most, but not quite all, of the law against price discrimination, Mr. Justice Bur- 
ton seems to apologize for the incompleteness of his labors. He says: 

“We need not now reconcile, in its entirety, the economic theory which under- 
lies the Robinson-Patman Act with that of the Sherman and Clayton Acts.” 

The above remark is footnoted to explain that “it has been suggested that, in 
theory, the Robinson-Patman Act, as a whole, is inconsistent with the Sherman 
and Clayton Acts.” And the reader is referred to the published writings of 
several economists and lawyers who have been unsympathetic to the Robinson- 
Patman Act, including two who have been particularly active in propaganizing 
against the act, and under circumstances which render their disinterestedness at 
least suspect. 

Then again, earlier in this opinion where it is decided how the 2 (b) defense 
shall be constructed, there follows a triumphant assertion: 

“Actual competition, at least in this elemental form, is thus preserved.” 

There were other informal expressions by the Justices joining in the majority 
opinion which make their understanding of and predilection for discriminations 
unmistakable. For example: 

“Justice Jackson. Do you think we have statutes of any consistent philosophy 
of business control? 
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“Mr. Srtmon. Well, I must confess that the philosophy of the Sherman Act is 
diametrically opposed to the philosophy of the Robinson-Patman Act, as the 
Federal Trade Commission construes it. 

“Justice JacKSON. We have vacillated and oscillated between the NRA theory, 
roughly, and the Sherman Antitrust Law theory ever since I can remember, and 
we are still wobbling. 

“Mr. Simon. This is the NRA theory * * *” (Cf. Transcript of Argument.) 

The following is quoted from Mark H. Wooley, Fortune magazine, November 
1950, page 184: 

“In a series of questions Justice Jackson showed the essential conflict between 
the Robinson-Patman Act and the antitrust laws: ‘Is it explained how a price 
reduction is an injury to competition?’ ‘Is it your view that this section of the 
Robinson-Patman Act is consistent with the antitrust laws or are we trying to 
enforce two conflicting legislative policies?) ‘Suppose there were no Robinson- 
Patman Act. What would your clients (retail gasoline dealers) then do? Would 
they go to their suppliers and ask for a price cut?’ That would help Justice 
Black and me who want to get our gasoline cheaper. The whole purpose of this 
is to avert competition from running its course.” 

There is considerable evidence in the expressions quoted above and in the 
majority opinion, however, that the Court was confused as between a price dis- 
crimination and a price reduction. For example, the key factor in the Court’s 
reconciliation of its ruling with the legislative history of the act is to be found 
in the following: 

“It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s 
resale level, whether or not the reduction to the dealer is discriminatory. Like- 
wise, it must have been obvious to Congress that any price reductions initiated 
by a seller’s competitor would, if not met by the seller, affect competition at the 
beneficiary’s level or among the beneficiary’s customers just as much as if those 
reductions had been met by the seller” (supra, p. 250). 

In other words, the Court missed the whole point of the law. It started out 
with the premise that in drafting the law Congress was trying to soften com- 
petition, but after discovering that there are some obvious loopholes, namely, 
that Congress did not prohibit nondiscriminatory price reductions, the Court 
concluded that the law could not successfully “stop competition” anyway. 

The minority opinion in the Standard Oil case refrains, on the whole, from 
entering into a consideration of whether discrimination is economically desir- 
able or undesirable, and at one point seems to offer a mild rebuke to the majority 
for doing so. Nevertheless, it, too, pronounces statutory restraints upon dis- 
crimination to be a fetter on competition. Here one of the newly popular views 
of the matter, according to which discrimination has both good and bad com- 
petitive effects, is adopted and asserted without qualification. This is the view 
which holds that discriminatory selling strengthens competition among sellers 
but weakens competition among buyers. The minority opinion asserts, more- 
over, that when it passed the Robinson-Patman Act, Congress, too, had recognized 
the supposedly conflicting effects arising from legal restraints upon discrimina- 
tory selling, but that Congress had “obviously concluded that the greater advan- 
tage would accrue by fostering equal access to supplies by competing mer- 
chants. * * *? 

The minority opinion further said: 

“The need to allow sellers to meet competition in price from other sellers 
while protecting the competitors of the buyers against the buyers’ advantages 
gained from the price discrimination was a major cause of the enactment of the 
1936 Robinson-Patman Act. The Clayton Act had failed to solve the problem.” 

Thus both the majority and minority views in the Standard Oil decision 
looked upon statutory restraints on discrimination to be an amelioration or 
lessening of competition, and the most charitable of these two views hold that, 
as against a loss of competition among sellers, there is some offsetting or over- 
balancing advantage to be gained by securing buyers against the destructive 
effects of discriminatory selling. 


* The pertinent passages in full are as follows: 

“The public policy of the United States fosters the free enterprise system of unfettered 
competition. * * * There are, however, statutory exceptions to such unlimited competition. 
Nondiscriminatory pricing tends to weaken competition in that a seller, while otherwise 
maintaining his prices, cannot meet his antagonist’s price to get a single order or customer. 
But Congress obviously concluded that the greater advantage would accrue by fostering 
equal access to supplies by competing merchants or other purchasers in the course of 
business.” 
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Unfortunately counsel who argued the case for the Federal Trade Commission 
was not prepared to make either practical or theoretical arguments. 

Coming now to the Court’s construction of the section 2 (b) defense, although 
the practical question had not been raised, it said that by passage of the Robin- 
son-Patman Act Congress did not seek— 

“* * * either to abolish competition or so radically to curtail it that a seller 
would have no substantial right of self-defense against a price raid by a com- 
petitor.” (supra, p. 249). 

Then more specifically the Court said of the 2 (b) defense: 

That still consists of the provision that wherever a lawful lower price of a 
competitor threatens to deprive a seller of a customer, the seller, to retain that 
customer, may in good faith meet that lower price” (supra, p. 242). 

Similar statements to the effect that the price to be met must be a lawful 
price, appear at approximately seven places in this opinion. 

How did the Court decide that a violation of the law in self-defense is to 
consist of meeting a competitor’s lawful price? The answer appears in several 
places. For example: 

“In the Staley case, supra, most of the Court’s opinion is devoted to the con- 
sideration of the evidence introduced in support of the seller’s defense under 
section 2 (b). The discussion proceeds upon the assumption, applicable here, 
that if a competitor’s ‘lower price’ is a lawful individual price offered to any 
of the seller’s customers, then the seller is protected, under section 2 (b), in 
making a counteroffer provided the seller proves that its counteroffer is made to 
meet in good faith its competitor’s equally low price” (supra, p. 244). 

Then in a footnote the Court quotes a statement of two members of the FTC 
staff filed with the Temporary National Economic Committee in 1941, in part, 
as follows: 

The right of self-defense against competitive price attacks is as vital in a 
competitive economy as the right of self-defense against personal attack” 
(supra p. 247). 

And the Court also said: 

“There is also a suggestion in the debates, as well as in the remarks of this 
Court in the Staley case, supra, that a competitor’s lower price, which may be 
met by a seller under the protection of section 2 (b), must be a lawful price 
(supra, p. 248). 

Unfortunately the Court’s opinion does not specify where the suggestion is 
to be found in the debates that the price to be met must be a lawful price, but 
the remarks impinging upon this question to be found in the Staley decision 
cit, as has been indicated, the report of the chairman of the House conferees 
(Mr. Utterback). 

It thus appears that the basic difficulty, and the nullifying effect, of the Stand- 
ard Oil (Indiana) decision lies not in the fact that the Court held the section 
2 (b) defense to be a complete defense, but in the fact that it constructed the 
defense to mean that a seller is justified in violating the law to meet a lawful 
attack rather than to meet an unlawful attack. As is to be expected, arguments 
are being made that since a seller is justified in making a discrimination to 
meet a competitor’s lawful price, he may enjoy the presumption that his com- 
petitor’s price is lawful, and proceed with immunity.* 

Had the Court constructed the defense to mean self-defense in the normal 
sense of the term, with the burden of showing justification upon the defendant 
pleading this defense, the seller would be justified in his violations only where 
he could show that he was in dire peril, and where the circumstances were such 
that he could not prevail upon the policing authorities to make a timely inter- 
vention against his competitor’s unlawful act. Moreover, there would normally 
be a reasonable limit on the time during which the seller could continue to 
meet a competitor’s unlawful price without obtaining legal intervention. As the 
Court did construct the 2 (b) defense however, it would appear to leave the law 
with no facility for terminating a discriminatory practice. Indeed, the sellers 





8 For example, the report accompanying one of the bills which have been introduced 
“* * * to conform statutory law to the interpretation of sec. 2 of the Clayton Act, as 
amended * * *, recently enunciated by the Supreme Court in Standard Oil Company V. 
Federal Trade Commission,” states: 

“Certainly a seller would not be held responsible, under normal conditions, to judge at 
his peril whether his competitor could justify the lower price that was being met. om peti- 
tors do not normally have ready access to one another’s books of account. In the ordinary 
course the seller may safely start with the assumption that the lower price of a competitor 
which he is meeting is lawful.” 

(Cf. S. Rept. No. 293, 82d Cong., 1st sess., to accompany S. 719, p. 6.) 
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who make the lower nondiscriminatory prices which the Robinson-Patman Act 
sought to encourage lay themselves open to a practical penalty for doing so. 
And the sellers who make nondiscriminatory prices, whether lower or not— 
as is usually a practical necessity for smaller sellers—provide an unending justi- 
fication for their competitors to violate the law. 

The genesis of the Court’s construction of the 2 (b) defense would be incom- 
plete without some consideration of the alternative arguments with which the 
Court was presented. 

The Department of Justice allowed the FTC to assign its own attorney to pre- 
sent its case to the Court. The FTC assigned a recently appointed associate gen- 
eral counsel. He did not argue either that the 2 (b) defense should involve 
meeting a lawful price or that it should involve meeting an unlawful price. He 
did not argue either that the defense should pertain to retaining a customer or 
that it should pertain to acquiring a new customer. He did not dispute counsel 
for Standard’s position on these points. His argument touched upon none of these 
things; rather, his argument was in essence that a seller’s price discriminations 
may enhance competition at the seller’s level while injuring competition at the 
reseller’s level, and that the 2 (b) defense should mean that the FTC would 
balance the benefits against the injury in individual situations and decide in 
each case where the greater social good lay. This argument appears to have 
struck the Court as being dangerously insufficient in provision for due process, 
for in rejecting the argument it said: 

“In the absence of more explicit requirements and more specific standards of 
comparison than we have here, it is difficult to see how an injury to competition 
at a level below that of the seller can thus be balanced fairly against a justifica- 
tion for meeting the competition at the seller’s level. We hesitate to accept 
section 2 (b) as establishing such a dubious defense” (supra, p. 251). 

In 1953 the FTC issued a modified finding in the remanded Standard Oil 
(Indiana) case, declaring that Standard had failed to sustain the burden of 
proving the 2 (b) defense. Thus, after 2 years of considering the evidence, the 
FTC reached a conclusion that Standard’s price discriminations had not been 
made “in good faith,” stating, in part, as follows: 

“* * * At all relevant times respondent (Standard Oil of Indiana) knew or 
had the means of knowing and should have known that the manner in which it 
priced and sold its gasoline continually created the probability of injury to com- 
petition between retail dealers who bought such gasoline at different prices and 
resold it in competition with one another. 

* * * at * + * 


‘“* * * The Commission does not construe the words ‘in good faith’ in section 
2 (b) as permitting that result” (FTC’s modified finding issued January 16, 
1953). 

Thus the Commission appears to have reverted to a test enunciated in the 
Cement opinion, which is that the 2 (b) defense does not “permit a seller to use 
a sales system which constantly results in his getting more money for like goods 
from some customers than he does from others” (op. cit.) and in doing so the 
Commission would seem of necessity to have rejected the Court’s construction 
of the defense in the Standard Oil (Indiana) opinion, which construction 
inherently embraces continual discrimination. 

The FTC’s modified finding is now pending review in the Circuit Court of 
Appeals for the Seventh Circuit. If this court subscribes to the economic 
theories adopted by the Supreme Court in its opinion, then it probably must 
conclude not only that Standard has an affirmative right under the law to 
discriminate to meet competitor’s lower prices, but that Standard is creating 
competition and doing a socially beneficial thing by so doing. On the other 
hand, if the court adopts the conclusions of the congressional committees that 
made factual investigations prior to drafting the Clayton and Robinson-Patman 
Acts, it will probably conclude with a presumption that Standard’s discrimina- 
tions are for the purpose and have the effect of lessening competition between 
itself and its smaller competitors, and that unquestionably its discriminations 
injure competition among its retail dealers. As to how the court will reconcile 
its conclusions, in either case, with the Supreme Court’s legal construction of 
the 2 (b) defense—that will be interesting to see. 


PART IV. STATUS OF THE SECTION 2 (C) OR “BROKERAGE” PROHIBITION 


In United States v. Lehiah Valley R. Co. (222 F. 685), decided April 6, 1915, 
certain buyers (shippers) were charged with receipt of a commission paid by 
the seller (railroad) for services by the buyers on their own purchases. It was 
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charged that the buyers thereby necessarily obtained a rebate or concession in 
violation of section 6 of the Interstate Commerce Act as amended to August 24, 
1912, and also the supplementary Elkins Act as amended June 29, 1906. The 
district court upheld the charges, upon the following reasoning: 

“The railroad seeks to justify its custom by asserting the right to pay com- 
missions to those who bring it business, and in support of this proposition cites 
United States v. D. L. d W. R. Co. ((C. C.) 152 Fed. 269), where the court said : 

“*The carrier has a right to employ persons to solicit business, just as it had 
a right to employ clerks and employees of all kinds to do the business, and any 
payments for such a purpose cannot constitute a rebate, concession, or discrimi- 
nation within the meaning of the act.’ 

“This is all true; but I do not think that the situation is brought within this 
decision when a shipper is employed, and the amount of his wage or the value 
of his services is regulated or gaged by the freight value of his shipments. The 
result may be perfectly normal (though the method is capable of great abuse) ; 
but said result in my judgment is illegal because of the bald fact that, when the 
dealings between Sheldon & Co. and the railroad are ended, Sheldon has finally 
paid less for the transportation of goods in which he had a special property, and 
as to which he was a shipper, than did other persons not engaged in the for- 
warding business. 

* + * * * * ~ 


“T am quite willing to admit that in this particular instance (as is elaborately 
set forth in the answer) there is nothing wrong, dishonest, or immoral in the 
transactions complained of; but they seem to me to be against the letter of the 
law, and I am further of opinion that such letter must be strictly enforced in 
order to preserve equality among shippers, for the abuse of granting com- 
missions to any large shipper is so patent and so ancient as not to require 
further comment” (ibid., p. 686). [Italics added.] 

On appeal of this decision to the Supreme Court, Mr. Justice Holmes de- 
livered the unanimous decision of the Court upholding the district court. 
Lehigh Valley R. R. Co. v. United States (243 U. S. 444), wherein the Court 
said: 

“It is true no doubt that George W. Sheldon & Co. in the performance of the 
services for which it is paid maintains offices here and abroad, advertises the 
railroad, solicits traffic for it, does various other useful things, and, in short, 
we assume, benefits the road and earns its money, if it were allowable to earn 
money in that way. * * *” (ibid., p. 446). 

* * * af * * * 

“On the other hand the allowance for them [services] falls within the plain 
meaning of section 2 of the act of 1906, to which we referred above” (ibid., 
p. 447). 

The Federal Trade Commission Act of 1914, provided in part (38 Stat. 719), as 
follows: 


Early attempts to stop secret rebates 

“Unfair methods of competition in commerce, and unfair or deceptive acts or 
practices in commerce, are hereby declared unlawful.” [Italics added.] 

The trade practice conferences conducted by the Federal Trade Commission 
during the period 1920 to 1932, showed that the majorities of members of many 
important American industries recognized the evil of the practice of concealed 
price discriminations (such as came to be prohibited by the Robinson-Patman 
Act) and the industries voluntarily cooperated with the Federal Trade Com- 
mission in defining and prohibiting the same as per se injurious to trade or 
commerce. 

In a Federal Trade Commission pamphlet entitled “Trade Practice Confer- 
ences” (Government Printing Office, 1929) published July 1, 1929, it was stated 
that: 

“The trade practice conference affords a means through which representatives 
from an industry voluntarily assemble under auspices of the Commission for the 
purpose of considering unfair practices in their industry and collectively agree- 
ing upon and providing for their abandonment in cooperation with and with the 
support of the Commission. It is a procedure whereby business or industry may 
take the initiative in establishing self-government of business, by business and 
for business through making its own rules of business conduct, resembling, in a 
sense, its own ‘law merchant,’ subject, of course, to sanction or acceptance by the 
Commission.” 
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In the course of adoption of resolutions and rules for eliminating unfair 
practices during the years 1920 to 1929, all of the practices (later prohibited by 
section 2 (ec), (d), and (e) of the Robinson-Patman Act) came to be covered 
by a general prohibition which was absolute. Thus, the oil industry resolutions 
published by FTC on December 10, 1920, condemned ‘all forms of secret rebates 
and settlements” as being unfair methods of competition. The antihog cholera 
serum and virus resolutions published June 4, 1925, declared to be “practices 
unfair and injurious to the industry and to the public,” the “granting of rebates, 
refunds, credits, or allowing unearned discounts to purchasers of serum and 
virus to induce or retain patronage” ; as well as the “payment of specific advertis- 
ing expense in behalf of certain purchasers, and not offered to all purchasers, 
under like terms and conditions.” By the summer of 1928, the Commission was 
affirmatively approving the following prohibition as a part of group I rules for 
industries : 

“Secret rebates.—The payment or allowance of secret rebates, refunds, credits, 
or unearned discounts, whether in the form of money or otherwise, or extending 
to certain purchasers special services or privileges not extended to all purchasers 
under like terms and conditions, is an unfair trade practice.” 

See FTC pamphlet above referred to: pages 140, 142, millwork industry group 
T rules published July 19, 1928; pages 153, 159, flat glass industry, group I rules 
published October 15, 1928; page 179, woodworking machinery industry group I 
rules published February 11, 1929; gypsum industry, rules published June 10, 
1929; cut-stone industry rules published July 8, 1929; barn equipment industry, 
rules published July 11, 1929, ete. 

The fertilizer industry group I rules published by FTC June 12, 1929, included 
an equally sweeping rule (rule II) which prohibited secret rebates and allow- 
ances “irrespective of the form they may assume” and further declared that 
allowances for fictitious advertising services and sales service violated the prin- 
ciple of the prohibition against secret rebates. 

It is of the utmost significance that several years later, during the period 
1933 to 1935 when American industry was called upon and given the opportunity 
to formulate codes of fair competition, for purposes of the National Industrial 
Recovery Act of 1933, there was greater unanimity of the industries of America 
upon a trade practice rule prohibiting absolutely secret rebates, etc., than upon 
any other rule put into effect under the National Recovery Act. Seventy-three 
percent of more than 500 codes of fair competition, contained an absolute prohibi- 
tion against secret rebates, substantially in the same form originated in the 
Federal Trade Commission Trade Practice Conference during the period 1920 to 
1929. The form of the typical NRA absolute prohibition read as follows: 

“Secret rebates.—No member of the industry shall secretly offer or make any 
payment or allowance of a rebate, refund, commission, credit, unearned dis- 
count, or excess allowance, whether in the form of money or otherwise, nor shall 
a member of the industry secretly offer or extend to any customer any special 
service or privilege not extended to all customers of the same class for the pur- 
pose of influencing a sale.” [Italics added.] 

See, for examples, approved codes, No. 156—Rubber manufacturing industry ; 
No. 174—Rubber tire manufacturing industry ; No. 201—Wholesaling or distribut- 
ing trade; No. 215—which covered 45,048 establishments doing net sales of 
$15,323,429,000 (1929 Census of Distribution) ; American glassware industry, 
ete. ; see also, National Recovery Administration, code of fair competition (Goy- 
ernment Printing Office, 1984), volume IV, pages 69, 82, 335, 347, volume 
V, pages 69, 79, 257, 269; see also the National Recovery Administration—the 
Analysis and an Appraisal, the Brookings Institute, publication No. 60, 1935, 
pages 570, 572. 

The evil of seller payments of brokerage or other compensation to buyers 
or their intermediaries on their own purchases, was most widespread and glaring 
in the food industry in the decade or so preceding the enactment of section 2 (c) 
of the Robinson-Patman Act, when monopolism was on a rampage in the food 
industry. 

Secret rebates prohibited by Packers and Stockyards Act of 1921 

To give the background of one court decision checking such monopolistic prac- 
tice of a mass buyer, section 202 of the Packers and Stockyards Act of 1921, 
made it unlawful for any meatpacker or poultry handler to— 

(a) Engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device in commerce ; or 

(b) Make or give, in commerce any undue or unreasonable preference 
or advantage to any particular person or locality in any respect whatsoever. 
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On November 11, 1929, Secretary Hyde of the Department of Agriculture, ap- 
proved “Code of Trade Practices of the American Meat-Packing Industry.” He 
issued a press release dated November 12, 1929, stating that this code of trade 
practices had been unanimously agreed upon by meatpackers and meat whole- 
salers representing “at least 95 percent of the meatpacking and wholesaling 
industry.” The code stated that it was the result of encouragement expressed 
by President Coolidge, and that the purpose of the code was not only— 

“* * * to eliminate wasteful, uneconomical, and unsound practices and meth- 
ods, but to condemn and prevent, as far as possible, all unfair and unethical trade 
practices and methods.” 

Stating that it was “desirable in the interest of the packing industry and of 
society itself that the sale and distribution of meat and meat products be car- 
ried on in open and honest competition and that the methods employed in the 
packing business be fair and sound,” the industry resolved, in resolution 3 of 
the code, that, among other things— 

“A. Secret rebates or secret concessions or secret allowances of any kind are 
unfair methods of business. * * *” 

Resolution 4 of the code similarly condemned secret allowances of any kind by 
a buyer of livestock to seller of livestock “in order that an equal competitive 
buying opportunity can be available to all buyers of livestock.” 

In a case decided April 30, 1934, Trunz Pork Stores v. Wallace (70 F. 2d 688), 
the second United States Circuit Court of Appeals upheld an order of the Secre- 
tary of Agriculture under the Packers and Stockyards Act, to stop a meatpacker 
from paying brokerage to the Great Atlantic & Pacific Tea Co. on its purchases 
through its brokerage intermediary. The court said: 

“The practice followed may well have been considered discriminatory and’ 
deceptive and, therefore, violative of the act. By the payment of the commis- 
sion, the Great Atlantic & Pacific Tea Co. received an advantage over competi- 
tors. The plan of breaching the statute was ingenious. Noell was set up as an 
independent broker, but the Great Atlantic & Pacific Tea Co. advanced wages 
and expenses. It was reimbursed for its expenditures through the 1-percent com- 
mission, and was paid the surplus. Ostensibly it had the appearance of buying 
through an independent broker, as was the practice in the trade. The petitioner 
knew Noell was turning over to the Great Atlantic & Pacific Tea Co., what was 
left of the commission after paying his expense. Petitioner was a member of 
the Institute of American Meat Packers and subscribed to its code, and it was 
easy for the petitioner to have known, as we think it did know, that Noell was 
not a bona fide broker conducting his business as other brokers did. 

“The evils involved were that not only did the Great Atlantic & Pacific Tea 
Co. receive its purchases at lower prices than competitors, but it shared in the 
commissions on products sold by competitors. Through the method followed, it 
practiced a deceit on competitors who did not know the Great Atlantic & Pacific 
Tea Co. was sharing in such commissions from Noell.” 

* * * * * * * 

“Noell performed no service to the petitioner; his service was unquestionably 
for the benefit of the Great Atlantic & Pacific Tea Co. He did not search for a 
buyer in making sales of petitioner's products as an independent broker might be 
obliged to do. And even assuming that the Great Atlantic & Pacific Tea Co. 
was engaged in the brokerage business, it is difficult to say that there was any 


real service performed by Noell for which 1 percent commission could properly 
be paid.” 
*” * * * * a * 


“Larger buyers could adopt a similar deceptive practice and likewise collect 
commissions paid by petitioner to their ostensibly independent brokers. But 
the fact that other buyers could profit by similar deceptive practices is no 
justification for its use” (ibid., pp. 689-690). [Italics added. ] 


Voluntary restraints failed 

The Grocery Industry Group I Rules published by FTC January 16, 1929, con- 
tained the following elaboration upon the typical trade practice conference 
absolute prohibition of secret rebates and allowances: 

“Rule I. Whereas it is essential in the interest of the trade and the con- 
suming public that the production and distribution of grocery products be 
conducted in accordance with sound principles of economics and justice, in 
order to afford an equal opportunity to all manufacturers and merchants and to 
secure effective competition in serving the public: Be it 
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“Resolved, That (1) terms of sale shall be open and strictly adhered to; (2) 
secret rebates or secret concession or secret allowance of any kind are unfair 
methods of business; (3) price discrimination that is uneconomic or unjustly 
discriminatory is an unfair method of business.” [Italics added.] 

Similarly, many of the manufacturers supplying the grocery trade became 
alarmed at the danger to their businesses which had arisen from the growing 
monopolization of the field in which they must find customers. And some of 
these too took voluntary steps to correct their part in the contribution toward 
this growing monoply. For example, the National Canners Association adopted 
the following resolution on January 27, 1928, and reaffirmed it by a subsequent 
resolution on January 19, 1934: 

“Whereas, the National Canners Association recognizes that the food broker 
who acts strictly as the trustworthy representative of the canner whose account 
he has, is an important link in the chain of distribution and deserves full pay- 
ment for such trustworthy service, therefore be it 

“Resolved, That the National Canners Association deplores any confusion 
that may exist concerning brokerage and urges that brokerage be regarded by 
members of this association only as a payment made by the canner to his own 
broker for services rendered and as having no other relation to the price 
charged any buyer or the representative of any buyer. 

“The National Canners Association further urges that its members keep 
constantly in mind that brokerage is an element of cost and not of price, and 
that the party employing the broker, whether buyer or seller, is the one for 
whom the service is rendered and the one from whom he should receive com- 
pensation.” 

As subsequent history proved however, voluntary rules promulgated by the 
FTC and voluntary efforts on the part of many well-meaning businessmen, were 
far from adequate to cope with monopoly-creating discriminations. Both direct 
“price” discriminations and indirect discriminations carried through the guise 
of brokerage “allowances,” advertising “allowances,” service “allowances,” 
ete., continued and, with the business depression of the early 1930's, grew to 
menacing proportions. (See, for example, the Federal Trade Commission 
reports on its chainstore investigation, op. cit.) As an independent retail 
grocer (who was also a director of the National Association of Retail Grocers) 
stated the matter to the House Committee on the Judiciary during the hearing 
on the Robinson-Patman bill (H. R. 8442) in July of 1935: 

“For years we have suffered on account of brokerage allowance; we have 
suffered on account of advertising allowance; we have suffered on account of 
quantity discounts * * * (ibid, p. 58). 

* * * * 7 * * 

“The whole subject of brokerage in the food game is a joke. Everybody gets 
a brokerage except the legitimate broker. The wholesaler or a chain store will 
set up a brokerage company, pay a man to manage it, and then pass to their 
credit all of the brokerage received less the cost of doing business. They thus 
receive unfair advantages. 

cd * * + * * * 

“The present condition of affairs in the food industry has put thousands of 
salesmen out of work. It has driven many brokers out of business. Jt has closed 
the doors of many wholesale grocers and has shut up thousands of retail grocers 
all over the country. All of these men were engaged in useful and gainful 
occupations. Many of them are now on the relief roll * * *” (ibid., p. 58). 
[Italics added. ] 


Indirect discriminations under the Robinson-Patman bills 


During the debates on the Robinson and Patman bills, discriminations through 
the guise of brokerage and service allowances, and other devices by which special 
advantages could be passed between the supplier and a favored or coercive buyer 
were as much a concern as open discriminations in price. On May 27, 1936, Mr. 
Patman told the House about the central purpose of the bill (80th Congressional 
Record 8111) : 

“Mr. PATMAN. * * * It is not a bill that discriminates against any class or 
group. It is not a bill that will shelter the independent merchants of this 
country or reward the inefficient retail merchant, but it is a bill to give equal 
rights, equal privileges, and equal benefits to all alike who are in the same 
position, purchase the same quantities under the same circumstances. * * *” 

And in the same address Mr. Patman said: 
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“What are the objectives of this bill? Mr. Chairman, there has grown up in 
this country a policy in business that a few rich, powerful organizations by reason 
of their size and their ability to coerce and intimidate manufacturers have 
forced those manufacturers to give them their goods at a lower price than they 
give to independent merchants under the same and similar circumstance and 
for the same quantities of goods. Is that right or wrong? It is wrong. We 
are attempting to stop it. * * *” 

“One great concern in America last year compelled manufacturers to pay it 
$8 million in pseudo-advertising allowances and pseudo-brokerage charges * * *,” 

The Committees on the Judiciary of both the Senate and the House of Repre- 
sentatives reported on the evil of the so-called brokerage allowance (H. Rept. 
No. 2287, Mar. 31, 1986; S. Rept. 1502, Jan. 16, 1986, 74th Cong., 2d sess.) as 
follows: 

“Among the prevalent modes of discrimination at which this bill is directed 
is the practice of certain large buyers to demand the allowance of brokerage 
direct to them upon their purchases, or its payments to an employee, agent, or 
corporate subsidiary whom they set up in the guise of a broker, and through 
whom they demand that sales to them be made.” [Italics added.] 

Both committees found that such payments were in truth price discrimina- 
tions which traders sought to conceal by unsupportable claims that the pay- 
ments were for true services rendered by the buyer to the seller. Thus, the 
House committee was of the opinion that the practice constituted an ‘“* * * abuse 
of the brokerage function for purposes of oppressive discrimination.” 

In order to expose this abuse of the brokerage function, the Senate as well as 
the House committee defined true brokerage services as follows: 

“* * * The true broker serves either as representative of the seller to find him 
market outlets or as representative of the buyer to find him sources of supply. 
In either case he discharges functions which must otherwise be performed by the 
parties themselves through their own selling or buying departments, with their 
respective attendant costs. Which method is chosen depends presumptively upon 
which is found more economical in the particular case; but whichever method 
is chosen, its cost is the necessary and natural cost of a business function which 
cannot be escaped. It is for this reason that, when free of the coercive influ- 
ence of mass buying power, discounts in lieu of brokerage are not usually accorded 
to buyers who deal with the seller direct, since such sales must bear instead 
their appropriate share of the seller’s own selling cost.” [Italics added.] 

Having thus defined true brokerage services, the committee reports went on to 
explain why buyers, or their intermediaries, do not perform as a broker for the 
seller in transacting their purchases: 

“* * * But the positions of buyer and seller are by nature adverse, and it is a 
contradiction in terms incompatible with this natural function for an inter- 
mediary to claim to be rendering services for the seller when he is acting in fact 
for or under the control of the buyer, and no seller can be expected to pay such 
an intermediary so controlled for such services unless compelled to do so by 
coercive influences in compromise of his natural interest. * * * The relation 
of the broker to his client is a fiduciary one. To collect from a client for services 
rendered in the interest of a party adverse to him, is a violation of that relation- 
ship; and to protect those who deal in the streams of commerce against breaches 
of faith in its relations of trust, is to foster confidence in its processes and pro- 
mote its wholesomeness and volume.” [Italics added.] 

Section 2 (c) prohibited payments of brokerage “except for services rendered 
in connection with the sale or purchase of goods,” and the committees’ reports 
made it clear that this statutory exception had reference to true brokerage 
(sales) services. Thus the reports stated: 

“Whether employed by the buyer in good faith to find a source of supply, or by 
the seller to find a market, the broker so employed discharges a sound economic 
function and is entitled to appropriate compensation by the one in whose interest 
he so serves” (H. Rept. 2287, p. 15). 

In other words, section 2 fully recognizes that the seller’s costs for doing 
business with some buyers may be more than for other buyers, and subsection 
(a) sets out absolute exemptions for price differences up to the full amount 
of these cost differences. But the committees pointedly recognized, and subsec- 
tion (c) prohibits, the absurdity that one customer of the seller is entitled to a 
fee for his decision to purchase while another customer of the same seller is not. 
So too, the committee reports made it perfectly clear that to be effective, section 
2 (c) had to prohibit absolutely brokerage payments for fictitious sales services— 
aenee which buyers or their intermediaries are incapable of performing for 
sellers: 
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“* * * But to permit its payment or allowance where no such service is ren- 
dered, where in fact, if a ‘broker,’ so labeled, enters the picture at all, it is one 
whom the buyer points out to the seller, rather than one who brings the buyer 
to the seller, would render the section a nullity” (ibid., p. 15). [Italics added.] 

The House report clearly summarized the committee’s intent to make the pro- 
hibition absolute as follows: 

“Section (b) * permits the payment of compensation by a seller to his broker 
or agent for services actually rendered in his behalf: Likewise by a buyer to his 
broker or agent for services in connection with the purchase of goods actually 
rendered in his behalf; but it prohibits the direct or indirect payment of broker- 
age except for such [i. e., true sales] services rendered. It prohibits its allowance 
by the buyer direct to the seller, or by the seller direct to the buyer; and it pro- 
hibits its payment by either to an agent or intermediary active in fact for or in 
behalf, or subject to the direct or indirect control, of the other” (ibid., p. 15). 
[Italics added. ] 

That the prohibition was intended to apply absolutely to all buyers or their 
intermediaries, regardless whether they were chains or independents or coopera- 
tives, is perfectly clear from the legislative history. Thus in the hearing before 
the House Committee on the Judiciary on the Robinson-Patman bill (H. R. 8442, 
74th Cong., Ist sess., July 10, 1935) the following colloquy occurred: 

“Mr. PATMAN. Mr. Chairman, H. R. 8442 was introduced by me in the House 
** * We recognize, in the introduction of this bill, the rights of chain stores 
and mail-order houses to do business. They have just as much right to do busi- 
ness in this country as anyone else. This bill is not intended to destroy any 
right or benefit that they have—that they should have; this bill proposes to give 
all of the independent merchants of this country the same rights, privileges, bene- 
fits, and opportunities as the larger chains or concerns receive, and no more. 
In other words, it is a bill not to grant special privileges but to deny special 
privileges and benefits to a few, and to give equal rights to all and special 
privileges to none” (ibid., p. 4). 

a * = * os * & 


“Mr. CELLER. Would your bili militate against these voluntary chains or pre- 
vent their getting rebates? 

“Mr. PATMAN. It would give them the same benefits as the independents, give 
them the same benefits as the chains.” 

= * ” x * * s 

The conference report (H. Rept. 2951, 74th Cong., 2d sess.) contained the same 
summary as the House report (above quoted) as to the committees’ and mana- 
gers’ intent that the prohibition be absolute as provided in section 2 (c). 

When the conference report on 2 (c) was being considered (80 Congressional 
Record, pp. 9413-9422), the House manager (Mr. Utterback) explained the lan- 
guage in section 2 (c), as follows: 

“The bill prohibits payment or allowance of brokerage or commission except 
for services rendered. As explained more fully in the report of the House Com- 
mittee on the Judiciary, this refers to true brokerage services rendered in fact 
for the party who pays for them, whether he be an agent employed and paid by 
the buyer to find sources of supply. As the bill further enumerates, it prohibits 
the payment or allowance of commissions or brokerage on the purchase or sale 
of goods either to the other party to the transaction or to an intermediary who 
is acting in fact for or under the control of the other party to the transaction ; 
that is, the party other than the one who pays the commission or brokerage in 
question. There is nothing in the bill that requires the employment of a broker ; 
there is nothing to prevent sales direct from seller to buyer. But if an inter- 
mediary is employed, and is in fact acting for or under the control of the buyer, 
then the seller cannot pay him. Or if he is acting for or under the control of the 
seller, then the buyer cannot pay him.” [Italics added. ] 

Review of nine court decisions 

Since the Robinson-Patman Act was passed, the Federal Trade Commission 
has issued cease-and-desist orders in a large number of section 2 (c) cases. At 
lease nine of these cases have been carried to the United States circuit courts of 
appeals, which have all upheld the Commission’s orders. In four cases appeals 
have been made to the Supreme Court for review, but the Supreme Court refused 
to review the cases. Biddle Purchasing v. F. T. C., 96 F. 2d 687 (2d CCA, 1938), 
-¢ 

«In the final bill this section became sec. 2 (c). 
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cert. den. 305 U. S. 634; Oliver Bros. v. F. T. C., 102 F. 2d 763 (4th CAA, 1939) ; 
Great A & P Tea Co. v. F. T. C., 106 F. 2d 667 (3d CCA, 1939), cert. den. 308 U. 8. 
625, rehearing denied, 309 U. 8S. 694; Webb-Crawford Co. v. F. T. C., 109 F. 2d 268 
(5th CAA, 1940), cert. den. 310 U. S. 688; Quality Bakers of America v. F. T. C., 
114 F. 2d 393 (1st CCA, 1940) ; Modern Marketing Service v. F. T. C., 149 F. 2d 
970 (7th CCA, 1945) ; F. T. C. v. Herzog, 150 F. 2d 450 (2d CCA, 1945) ; Southgate 
Brokerage Co. v. F. T. C., 150 F. 2d 607 (4th CCA, 1945), cert. den. 326 U. S. 774; 
Independent Grocers A. D. Co. v. F. T. C., 203 F. 2d 941 (7th CCA, 1955). 

The first case adjudicated under section 2 (c), Biddle Purchasing Co. v. Fed- 
eral Trade Commission, 96 F. 2d 687, certiorari denied by the Supreme Court 
(305 U. 8S. 634), involved a buyer intermediary in the form of a corporation which 
was not affiliated with either buyers or sellers through stock ownership, but was 
an independent broker employed as purchasing agent of a number of wholesale 
distributors of food products (ibid., p. 689). In this case, the Second United 
States Circuit Court of Appeals ruled, on May 2, 1938: 

“Section 2 (c) contains no classification provision nor is there anything in it 
which would justify the conclusion that it would not be uniformly applied. It in 
no way supports the theory that the relative size of businesses coming within its 
purview or other differing plans of organization determine the questions as to 
whether or not violations of the statute occur” (ibid., 690). 

The Court noted that the Biddle Co.’s brokerage business consisted of provid- 
ing trade information and purchasing services for wholesalers and jobbers 
throughout the country; that the Biddle Co. received its compensation solely 
from the buyers and that the brokerage payments it received from the sellers 
on the buyer’s purchases were passed on to the buyers. 

The Court said: 

“Congress intended to prohibit such payments as an unfair trade practice 
* * * Tt is manifest that the words ‘except for services rendered in connection 
with the sale or purchase of goods’ prohibit payments which were made here to 
the buyers. 

* * * * * * * 


“Congress must have intended that payments by sellers should not be made 
to buyers through anyone acting as agent for the buyer * * *. As the House 
and Senate committees said, the intermediary is entitled to nothing more than 
‘appropriate compensation by the one in whose interest he so serves,’ and one 
who acts in such capacity may not receive fees from the seller when he is under 
contract and does in fact turn over such fees to the buyer” (ibid., p. 691). 

* * * ok * * * 


“Congress may have had in mind that one of the principal evils inherent in 
the payment of brokerage fees by the seller to the buyer directly or through an 
intermediary, is the fact that this practice makes it possible for the seller to 
discriminate in price without seeming to do so. If a price discount is given as a 
brokerage payment to a controlled intermediary, it may be and often is con 
cealed from other customers of the seller. One of the main objectives of section 
2 (ec) was to force price discriminations out into the open where they would be 
subject to the scrutiny of those interested, particularly competing buyers’’ (ibid., 
p. 692). [Italics added. ] 

“Section 2 (c) was clearly intended to restore equality of opportunity in 
business by strengthening the antitrust laws through protecting trade and com- 
merce against unfair practices and unlawful price discriminations. The power 
of Congress to define this trade practice and declare it to be unfair cannot 
be doubted” (ibid., p. 692). [Italics added. ] 

The Court held that section 2 (¢c) was a valid exercise by Congress of its 
power under the Constitution to regulate commerce and did not violate the due 
process clause of the fifth amendment to the Constitution (ibid., p. 692). 

The second case adjudicated under section 2 (c), Oliver Bros. v. Federal 
Trade Commission (102 F. 2d 768), involved a buyer intermediary similar to 
Biddle, in that he was an independent broker employed as purchasing agent 
for over 300 wholesale distributors of automobile, electrical, radio, mill, machine, 
plumbing, steam, and hardware supplies. It was stipulated that the record 
describing the business practices in the Biddle case correctly described the 
business practices of Oliver. In the Uliver case, the Fourth United States Circuit 
Court of Appeals quoted section 2 (c) and said: 

“The language of this section is so clear that there is no occasion to resort 
to the reports of Congress to ascertain what was intended” (ibid., p. 767). 

The Court nevertheless quoted the House and Conference Committee reports 
explaining section 2 (c) ; and, ruling that section 2 (c) did not violate the due 
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process clause of the fifth amendment to the Constitution, the Court made it 
perfectly clear that section 2 (¢) was intended to prohibit all classes of buyers 
and buyers’ intermediaries from receiving brokerage on their purchases: 

“It is addressed to a definite evil in interstate trade and commerce which 
Congress has full power to regulate. It is uniform in operation and applies to all 
persons alike. It is not arbitrary or unreasonable, but is directed toward the 
elimination of hidden discriminations in price which are thought to be injurious 
to the proper operation of a free competitive system of trade and commerce and 
to have a tendency to promote unreasonable restraints and monopolization” 
(ibid., p. 768). [Italics added.] 

* * * * * ok * 

“It is argued that the act was directed at the practices of chain stores in 
using the force of great buying power to obtain these concessions from the seller. 
It is sufficient answer that the act makes no distinction as to size and shoivs no 
intention to gwe the small any more than the great the right to receive brokerage 
commissions on their purchases. Because of the buying power possessed by 
purchasing agents, whether representing chains or independent dealers, sellers 
may be willing to allow them brokerage commissions earned in the sense that 
the sellers are thus enabled to sell goods without resorting to other sales devices ; 
but the fact remains that the buyer who receives the brokerage allowed his 
purchasing agent receives an advantage, and a concedled advantage, which the 
buyer who purchases directly from the dealer does not receive. Jt was this sort 
of discrimination, we think, which it was the purpose of this section of the act to 
forbid’ (ibid. 771). [Italics added.] 

Moreover, the Court made it clear that incidental benefits to sellers from 
services performed by buyers, or their intermediaries, on their own purchases, 
cannot serve to qualify such services as true brokerage or sales services rendered 
to the sellers. The Court reviewed Oliver’s services as follows: 

“It has an office in New York and a branch office in Chicago. It has several 
salesmen who travel throughout the United States to solicit distributing concerns 
to purchase its market information and purchasing services and who, at times, 
contact manufacturers and processors. It has also a number of buyers and 
assistant buyers who place orders for its subscribers and deal with manufac- 
turers, processors, and producers in their behalf. It examines and tests the 
wares of such manufacturers and producers and obtains from them prices and 
descriptions of goods which it sends to its subscribers. It furnishes the sub- 
scribers a looseleaf price book, showing the prices and sources of supply of the 
merchandise in which they are interested, and keeps this book current by the 
issuance of price sheets and bulletins from time to time, as prices and sources 
of supply change. It also makes purchases for its information service and gives 
them the benefit of the brokerage commissions which it collects from the sellers 
upon such purchases” (ibid., p. 764). 

And the Court noted that there was evidence that sellers derived benefit from 
dealings with Oliver: 

“Briefly stated, this evidence is to the effect that these sellers furnish Oliver 
lists and prices of what they have to sell; that, in sending out circulars to its 
subscribers, Oliver brings about a sale of the goods more satisfactorily than a 
broker would do; and that for this reason brokerage commissions are allowed 
Oliver on sales resulting from the Oliver service. On the basis of this evidence, 
petitioners contend that the Commission should have found that Oliver renders 
a service to the sellers which justifies the commissions paid, * * *” (ibid., p. 766). 

The Court nevertheless ruled as fellows: 

“Oliver is the agent of the buyers, not of the sellers. The services rendered 
in advising the buyers as to the character and prices of sellers’ merchandise 
are services rendered the buyers under their contracts, and are services rendered 
in the purchase and not in the sale of the goods. While such services resulting 
in sales by the sellers and obviating, no doubt, the adoption of other sales devices, 
are of undoubted benefit to them, this benefit is incidental and is an entirely 
different thing from the rendering of services by an agent responsible to the 
seller as principal. If it were a sufficient basis to bring the allowance of broker- 
age commissions within the exception of the section, every purchasing agent for a 
chain of stores might lawfully receive such commissions; for he does for the 
stores of his chain precisely what is done by Oliver for the subscribers to its 
service and benefits the sellers in making sales in precisely the same way. We 
have no doubt that it was just this sort of thing that it was the purpose of the 
act to prevent” (ibid., p. 770). [Italics added. ] 

* . * * * * e 
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“For compensation received by a buyer for services rendered by him or his 
agent to come within the excepting clause of section 2 (c) of the statute, we 
think that such services must be such as the seller was bound to render in 
connection with the sale, not such as were performed by the buyer in connection 
with the purchase or such as were rendered to him by his agents to enable him 
to purchase” (ibid., p. 771). [Italics added.] 

The third case adjudicated under section 2 (c), Great Atlantic & Pacific Tea 
Co. v. Federal Trade Commission (106 F. 2d 667, certiorari denied by the Supreme 
Court (308 U. S. 625), rehearing denied (309 U. S. 694), involved buyer controlled 
intermediaries who were salaried employees of a chain of grocery stores, employed 
to find sources of supply for the chain’s stores. In this case, the Third United 
States Circuit Court of Appeals, on September 22, 1939, agreed with the Second 
United States Circuit Court of Appeals in Biddle and the Fourth United States 
Circuit Court of Appeals in Oliver, that section 2 (¢)— 

“* * * expresses an absolute prohibition of the payment of brokerage or com- 
pensation in lieu thereof to the buyer upon the buyer’s own purchases” ibid., p. 
673). 

The court added: 

“At each stage of its enactment, paragraph (c) was declared to be an absolute 
prohibition of the payments of brokerage to buyers or buyers’ representatives or 
agents. Such is the plain intent of the Congress and thus we construe the 
statute. Any other result would frustrate the intent of Congress” (ibid., p. 674). 
[Italics added.] 

The court likewise held that section 2 (¢) was a proper exercise by Congress 
of its power to do away with the named abuse, and did not violate the fifth 
amendment to the Constitution (Ibid 678.). And the court was of the 
opinion that the services performed by buyers or their intermediaries in con- 
nection with their own purchases, regardless of their value to the sellers, are 
not true brokerage or sales services to the sellers. The court reviewed the serv- 
ices of the Atlantic & Pacifie’s field-buying agents, as follows: 

“The petitioner points out that the field buyers furnish sellers with certain 
services. For example, the record shows that they exchange information as to 
market conditions with sellers. They visit manufacturing establishments and 
advise managers as to methods whereby the quality of commodities may be 
improved. They also advise manufacturers as to the sizes of containers. They 
furnish sellers with traffic information as to the routing of commodities pur- 
chased by the petitioner. When sellers are threatened with a glut of com- 
modities which may break the market, the field-buying agents call the existence 
of such conditions to the attention of the divisional purchasing directors who 
endeavor to relieve the glut by buying commodities. 

“The petitioner contends that these services are of great value and exceed 
those customarily rendered by brokers, and takes the position that these field 
buying agents ‘perform substantially the same services and functions as a broker, 
namely, to bring buyer and seller together; to act as intermediary and to serve 
both’ and that sellers did not sell ‘to the fieldman but through him, and that, in 
consequence, their sales to the petitioner were not direct sales.’ The petitioner 
also contends that one of the outstanding services rendered by the field buying 
agents is in preventing sellers from selling their products or commodities at too 
low a price. The commissioner found as a fact, however, that ‘the loyalty and 
allegiance’ of the field buying agents ‘are due solely to the respondent and in all 
matters and transactions participated in by said field buying agents relative to 
or in connection with the business of respondent or the purchase of commodities 
by or the sale thereof to the respondent, said field buying agents devote their 
loyalty and allegiance solely to the respondent’ ” (ibid., p. 670). 

Finally, the Court pointed out the capacity for oppressive, concealed price dis- 
criminations, which would arise if the fiction were allowed that one person can 
act as both buyer and seller in a single transaction. 

“The petitioner takes the position that its field buying agents may act prop- 
erly both as agents for the petitioner and for those that sell to it; that is to say, 
may serve both as the agents of the vendee and the vendors. The westion pre- 
sented, however, is not one of propriety of agents serving in dual capacity. Such 
a course was not prohibited by the common law if the status of the dual agency 
was disclosed fully. The question presented for our consideration is simply 
whether or not the vendee may be compensated for services rendered by the 
rendee’s agent acting as agent for the vendors. It is obvious that dual repre- 
senation by agents opens a wide field for fraud and oppression. Conflicting inter- 
ests are always engaged when an attempt is made by buyers and sellers to arrive 
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at a market price for commodities. We entertain no doubt that it was the inten- 
tion of Congress to prevent dual representation by agents purporting to deal on 
behalf of both buyer and seller. For this reason, paragraph (¢c) is framed by 
disjunctives. The edge of the paragraph cuts two ways, prohibiting the payment 
or receipt of commissions, discounts or brokerage to the adversary party by the 
other’s agent. The phrase ‘except for services rendered’ is employed by Congress 
to indicate that if there be compensation to an agent it must be for bona fide 
brokerage, viz, for actual services rendered to his principal by the agent. The 
agent cannot serve two masters, simultaneously rendering services in an arm’s- 
length transaction to both. While the phrase ‘for services rendered,’ does not 
prohibit payment by the seller to his broker for bona fide brokerage services, it 
requires that such service be rendered by the broker to the person who has en- 
gaged him. Jn short, a buying and selling service cannot be combined in one 
person” (ibid., pp. 674-675). [Italics added. ] 


o * * ® + s * 


The fourth case adjudicated under section 2 (c), Webb-Crawford Co. v. Fed- 
eral Trade Commission (109 F. 2d 268), decided January 30, 1940, certiorari 
denied by the Supreme Court (310 U. S. 638), involved a buyer-intermediary 
in the form of brokerage partnership which owned and controlled a wholesale 
distributor. In this case, the Fifth United States Circuit Court of Appeals 
likewise condemned the practice of sellers paying brokerage to a buyer’s inter- 
mediary, saying: 

“The Congress considered the effect on commerce of the things named in 
subsection (¢), and absolutely prohibited them” (ibid., p. 269). 

The fifth case adjudicated under section 2 (c), Quality Baker of America 
v. Federal Trade Commission (114 F. 2d 393, decided September 6, 1940), in- 
volved a buyer intermediary in the form of a corporation, all the stock of which 
was owned by members of a voluntary, unincorporated association, and whose 
membership comprised some 70 wholesale baking concerns located in various 
parts of the country (ibid., 395). In condemning the practice of sellers paying 
brokerage to this intermediary on the buyer’s own purchases, the Court reviewed 
the services performed by the “service company” and said: 

“Undoubtedly, the sellers received valuable benefits and advantages from 
the business given them by the service company other than the ordinary profits 
on the sales. For instance, they were saved the expense incident to obtaining 
the business and dealing separately with numerous customers taking a large 
amount of merchandise. In that way and to that extent the service company 
rendered services and had contractual relationship with the sellers. For those 
benefits the sellers were willing to pay and did pay and, no doubt, after such a 
course of dealing had been established, it was considered by all parties that 
there was an implied agreement to pay, but it is a mistake to assume that the 
payments made were other than essentially commissions on the sales or to 
suppose that such a practice was lawful after the passage of the Robinson- 
Patman Act. 

“The petitioners contend that by the language in paragraph (c), above 
quoted, reading ‘except for services rendered in connection with the sale or 
purchase of goods,’ the Congress recognizes that a buyer, or his agent, may 
perform services for the seller in connection with the transaction for which 
the seller may pay and the buyer or his agent receive compensation by way of 
a brokerage fee or commission on the sale. We do not take such a view of the 
paragraph. The construction contended for makes much of its language mean- 
ingless ; it does violence to the purpose of the act and has been explicitly rejected 
in other circuits. Jt is plain enough that the paragraph, taken as a ahole, is 
framed to prohibit the payment of brokerage in any guise by one party to the 
other, of the other’s agent, at the same time expressly recognizing and saving 
the right of either party to pay his own agent for services rendered in connection 
with the sale or purchase” (ibid., p. 398). [Italics added. ] 

* * ” * x + * 

“There is no prohibition against an agent’s accepting money for services 
rendered his principal. In fact, it is expressly provided for by the language in 
the statute. The objection is to the acceptance of money for the other party's 
principal” (ibid., p. 399). [Italics added.] 

The sixth case adjudicated under section 2 (c), Wodern Marketing Service 
v. Federal Trade Commission (149 F. 2d 970, decided June 13, 1945), involved a 
corporation which was not affiliated with the buyers or sellers through stock- 
ownership (ibid., p. 976) but was nevertheless under the control of an organized 
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voluntary group of wholesale grocers and their affiliated retail food stores known 
as Red and White. The Court noted that the intermediary maintained a mer- 
chandising, advertising, and a store-development service; that it distributed 
to the buyers price lists of commodities manufactured by sellers with whom it 
had working arrangements; that its employees called upon the buyers to pro- 
mote the sale of Red and White branded stock through them; that the 
amount of brokerage payments received by it from the sellers on the buyers’ 
purchases was paid by it to the buyers as advertising allowances to promote the 
sale of Red and White branded products through the buyers (ibid., p. 975) ; 
that the store-development committee was organized to promote the affiliation 
of retail outlets with the buyers and to promote the Red and White brand of 
products to the retail oulets; that conventions of the buyers and their retail atfili- 
ated Red and White stores were held annually to build up the enthusiasm for 
Red and White branded products; that suggestive bulletins were distributed to 
the buyers and by them to the retail stores regarding supervision and manage- 
ment of such stores (ibid., pp. 976-978). The Seventh United States Circuit 
Court of Appeals concluded that the intermediary was not “a bona fide broker- 
age agent of the sellers” (ibid., p. 977). The court reached this conclusion 
upon the following reasoning : 

“We assume—in fact, we think the proof shows—that such services were 
genuine and of benefit to such sellers. * * *” (ibid., p. 978). 

“It does not seem unreasonable, as argued by petitioners, that money thus 
expended for advertising increased the consumer demand for Red and White 
products and therefore was of benefit to the manufacturer as the seller of such 
products. On the other hand, it must be conceded that such advertising was for 
the benefit of Red and White stockholders and buyers; in fact, we think it was 
for their primary benefit, * * *” (ibid., p. 979). 

The seventh case adjudicated under section 2 (c), Federal Trade Commission 
v. Herzog (150 F. 2d 450, decided July 16, 1945), involved a buyer intermediary 
in the form of a firm of independent brokers engaged as commission resident 
buyers for fur garment retailers and department stores. The intermediary 
called upon various fur garment manufacturers and placed the buyers’ orders 
“at the most advantageous price from the standpoint of the buyer’; the in- 
termediary received its commissions from the sellers, paid none of the com- 
missions to the buyers and received no compensation from the buyers (ibid., 
p. 451). The Second United States Circuit Court of Appeals held the receipt by 
the intermediary of commissions from the sellers “results in a price discrimina- 
tion in favor of the retailers who do business with the respondents (the inter- 
re ih and is contrary to the purpose and the language of the statute” (ibid., 
p. 452). 

The eighth case adjudicated under section 2 (c), Southgate Brokerage Co. 
v. Federal Trade Commission (150 F. 2d 607, decided July 16, 1945, certiorari de- 
nied by the Supreme Court (326 U. S. 774) ), involved a firm which acted as an 
independent food broker for sellers, but also bought and sold merchandise for 
its own account. On purchases for its own account the firm received brokerage 
on the purchases. Concerning the absoluteness of the prohibition in section 2 (¢), 
the Fourth United States Circuit Court of Appeals made this ruling: 

“It is argued that the section is not applicable here because the receipt by the 
company of brokerage from the sellers results in no discrimination against the 
buyers, since the company sells only to wholesalers, who pay the prices that they 
would otherwise pay if the sales were made to them through the brokers. It is 
said that a distributor, such as the company, renders to the wholesale trade the 
service that a broker ordinarily performs, and that no discrimination is involved 
in allowing such distributor the ordinary broker’s commissions. The answer is 
that price discrimination, which is covered by section 2 (a) of the act (15 
U. 8. 0. A. 13 (a)), is not necessary to a violation of section 2 (c), quoted above, 
which specifically forbids the payment of brokerage by the seller to the buyer 
or the buyer’s agent” (ibid., p. 609). [Italics added.] 

And concerning the argument that services rendered by the buyer on its own 
purchases were services to the sellers, the Court said: 

“We are not impressed with the argument that the company renders services 
to those from whom it purchases, within the meaning of the exception to subsec- 
tion (c) quoted above. The services which the company proposed to show by 
the evidence that was excluded are services rendered to itself, as purchaser, 
owner, and subseuent seller of the goods purchased, and not to those from whom 
it has purchased them. It is immaterial that those persons are benefited by the 
fact that the company purchases from them the goods which it subsequently 
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resells. The crucial fact is that all of the services upon which it relies are 
services rendered in connection with its own purchase, ownership, or resale 
of the goods; and these services it renders, not to those from whom the goods 
are purchased, but to itself” (ibid., p. 610). 

as * oo * * + 4 


“The earnestness of counsel for the company in presenting its cause has led us 
to discuss its contentions at greater length than their merit seems to warrant. 
Stripped of verbiage, his position is that in acting as a distributor of the prod- 
ucts of the sellers, the company performs for them the service of a broker and 
is entitled to the compensation of a broker. The fact is, however, that the com- 
pany is not a broker, but a purchaser with respect to the goods that it purchases 
for its own account. In selling these goods to others it acts, not for those from 
whom it has purchased them, but for itself. Any profits due to rise in the market 
belong to it and any losses, whether from decline in the market or other cause, 
fall upon it. It sells for itself, to whom it pleases, and at prices which it deter- 
mines. The fact that it purchases from the sellers is doubtless beneficial to 
them and may enable them to dispense with the services of a broker on such 
transactions, but this does not mean that it has rendered services to them within 
any fair meaning of that language as used in the statute” (ibid., p. 611). 
[Italics added. ] 

The ninth case adjudicated under section 2 (c), Independent Grocers A. D. Co. 
v. Federal Trade Commission (203 F. 2d 1941, decided Apr. 16, 1953), involved 
a buyer intermediary in the form of a voluntary organization affiliated with 
buyers who were wholesaler grocery concerns. Regarding brokerage fees or 
commissions accepted by the intermediary on the purchases of its affiliated 
wholesalers, the Seventh United States Circuit Court of Appeals said simply: 

“There is abundant authority to the effect that intermediaries acting in behalf 
or under the control of buyers may not receive brokerage payments upon the 
purchases of such buyers” (ibid., p. 945). 


The CHarrmMan. The committee will adjourn until tomorrow morn- 
ing at 10 o’clock, when we shall hear Senator O'Mahoney of Wyoming 
and Congressman Reuss of Wisconsin. 

We will meet, not in this room, but in the caucus room on the third 
floor at 10 o’clock. This room is reserved tomorrow for Subcommittee 
No. 2 of the Judiciary Committee. 

(Whereupon, at 4 p. m., the committee recessed, to reconvene at 10 
a.m. Wednesday, May 11, 1955.) 
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WEDNESDAY, MAY 11, 1955 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE J UDICIARY, 


Washington, D. C. 


The subcommittee met, pursuant to notice, at 10:10 a. m. in the 
caucus room, Old House Office Building, Hon. Emanuel Celler (chair- 
man) presiding. 

Present: Representatives Celler, Rodino, Rogers, Fine, Keating, 
and Scott. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The Cuairman. This meeting will come to order, and our first wit- 
ness this morning is our distinguished colleague in the other body, 
Senator Joseph O’Mahoney of Wyoming. Senator, we will be very 
happy to hear you. 


STATEMENT OF HON. JOSEPH C. 0’MAHONEY, UNITED STATES 
SENATOR FROM THE STATE OF WYOMING 


Senator O’Manoney. Thank you, Mr. Chairman. I feel that I 
ought to apologize to the committee for my presence here this morning. 

(Off the record.) 

Senator O’Manoney. I did not come with a prepared speech, 
because I wanted to have, if possible, a heart to heart talk with the 
members of this committee about the conditions that confront the two 
Tlouses of Congress. 

I believe that, in the Judiciary Committees of the House and the 
Senate there now appears one of the greatest problems to be solved 
if we are to maintain free Government. That problem is how to 
make organized business serve the interests of all the people of this 
country and of the world. 

We forget too frequently that the solution of the so-called antitrust 
problem must be studied against the background of world affairs. 

The whole tension that exists in the world today is the result of 
inability of the peoples and the nations of the world to solve the eco- 
nomic problems of the world in a manner that will not only maintain 
freedom for the individual to work and to live as he pleases, but free- 
dom of the Government from control by any group of citizens. 

I need not say to this committee that the United States now appears 
on the world scene as the chief champion of free government. 

Against it there are two forces which have been very successful in 
gaining control of governments elsewhere. These forces are the forces 

157 





158 ANTITRUST AND MONOPOLY PROBLEMS 


of communism and of fascism. There never has been a time in the 
history of the world when the struggle of economic classes to control 
the government has not been the chief factor. 

It was not until this country was founded that there ever was estab- 
lished on this earth a government designed to be controlled by the 
people, not by any class, not by any group. 

It is not necessary for me to go back over the history of the founding 
of the Government of the United States, the drafting of the Declara- 
tion, and the drafting of the Constitution. That story is known to 
every Member of Congress. 

Nevertheless the history of our country shows that we have always 
had an attempt upon the part of one group or another to gain control 
of that Government for the purposes of the particular group. 

The cause of communism in the world arises from the philosophy of 
godless men who have no concept of the spiritual motives of man, who 
are wholly materialistic in their concepts, and who seek to establish 
dictatorships over men, using those men as pawns in their effort to 
control the world. 

In Spain, in Italy, in some countries in South America, it is sad to 
relate that dictatorships of a different type have been set up. We have 
the two dictatorships, the dictatorship of those who have nothing— 
that is, the communistic dictatorship of the proletariat—and the dic- 
tatorship of those who want to preserve conditions as they are and 
prevent any development which they imagine may worsen their eco- 
nomic status. 

Now, the theory upon which the Government of the United States 
was established is utterly different. That theory, economically, was 
that the door of opportunity should be kept open for all members 
of society. 

Is it not a striking fact, Mr. Chairman, that, as we sit here this morn- 
ing, after more than 20 years of knowing what the trouble is. there are 
still two great problems which are unsolved: The problem of agricul- 
ture, upon the one hand, and the problem of small business upon the 
other. 

Throughout this period, since the collapse of 1929, we have been 
endeavoring, in almost a united manner in Congress, to provide a 
system by which the small agricultural farm could be maintained and 
protect itself and the right of the family to live on the farm, against 
concentrated financial industrial power. 

At the same time we have been seeking, and we have been unanimous 
in this, without any partisanship whatsoever, to do something for 
small business. 

We set up special small business committees. We established Gov- 
ernment agencies to loan money. We did that, whether the Govern- 
ment was controlled by the Democrats or controlled by the Republi- 
cans. When the 80th Congress took over, just after the reorganization 
bill of Congress had been passed, abolishing all special committees, 
there was not a moment’s delay in the establishment of a Small Busi- 
ness Committee, both in the Senate and in the House. as I recall. 

I remember very well the day that Senator Wherry, then the Repub- 
lican floor leader in the Senate, the majority leader. offered the resolu- 
tion to establish a Small Business Committee. Why was that done? 
Because it was apparent to all of us that small business was unequal 
to the battle on concentrated economic power. That was the reason 
we did it. 
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When that administration began, one of the first things done was 
to abolish the RFC and the small business loans organization, what- 
ever it was called. But the demand for Government aid to small 
business was so great that immediately a new organization was estab- 
lished. None of them has been very successful. 

The Cuarrman. They have been mere gestures, have they not? 

Senator O’Manoney. They have been mere gestures, Mr. Chairman, 
because we have not succeeded in going to the fundamental cause of 
the inability of small-business people, with small resources to main- 
tain their heads above water in agriculture and in business. 

Whoever controls the credit of the land controls the work of the 
land. I wonder how many of us know that, in a recent hearing in 
February and March 1955, of the House Committee on Banking and 
Currency, the figures were set forth showing that the number of banks 
in the United States has been steadily decreasing for over 20 years. 

The Cuairman. If I might just elaborate, around 14,400 banks, 
commercial institutions primarily, are now operating in the Nation 
compared with 19,375 back in 1931, and more than 30,000 in the early 
twenties. 

Senator O’Maunoney. The figures which were presented to the House 
committee by the Federal Reserve System in a monograph dated 
August 13, 1952, appear on page 77 of the volume which I have just 
quoted, the hearings on H. R. 2674. 

The Cuatrman, I just read, Senator, from the current issue of 
Business Week. 

Senator O’Manoney. I am glad that you have that. I brought it 
over, too. 

The Cuarrman. I didn’t really try to anticipate you, Senator. 


Senator O’Manonry. Mr. Chairman, that is quite all right. I do 
not need to remind you of the fact that back in 1950 we tried to pass 
a bill that would expand the power of the Federal Trade Commission 
to stop mergers under the old Clayton Act. 

Under that law the law forbade mergers that would be dangerous 
to competition by the sale of stock. Those who wanted to promote 
mergers, seeing that oy the purchase of stock was prohibited, began 


to carry out the mergers by the purchase of assets. 

You, Mr. Chairman, in the House, and I in the Senate, took the 
floor to bring about this amendment. It has been working to some 
extent, I think. 

The Cuarrman. Only toa very small extent. 

Senator O’Manonry. But as Business Week points out in the article 
which you have before you, this law does not cover banks at all. And 
local banks throughout the country are now seeking legislation to 
prevent the continued development of chain banks. 

The Cuarrman. I might say, Senator, I have offered a bill to em- 
brace banks within that section of the Clayton Act that you referred 
to and I hope that probably you might sponsor a similar bill in the 
other body so that we can make an attempt to put a brake on these 
bank mergers which are plaguing us, in New York, particularly. 

Senator O’Manoney. Well, all over the country they are taking 
place because of conditions over which nobody particularly has any 
control, I think; namely, because of the fact that modern technology 
in the field of transportation, and communication, has operated to 
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cause the population to expand beyond the limits of the cities which 
were once the great centers of population. 

I know that in the city of New York and in Brooklyn you have that 
same manifestation of people moving out to the suburbs, and banks 
want branches. That is one of the causes. People act or react to the 
conditions that exist at any particular time. 

But I want to point out 

The Cuatrman. I might say, for example—— 

Senator O’Manoney. I say that is only one of the factors. 

The Crarrman. For example, you had the National City Bank, 
which had many branches in the city of New York, absorbing the First 
National Bank which had no branches and was a solitary institution. 

Senator O’Manonry. That is one aspect of it. 

The CuarrMAN. So we could not use that as an excuse? 

Senator O’Mauonry. I say it is one of the aspects, Mr. Chairman, 
not allofthem. I donot pretend to go into all of them. 

The Cnarrman. Yes. 

Senator O’Manonry. But, since you bring up the mergers in New 
York, it may be interesting, if it has not already been made a part of 
the record of this committee, that the recent merger of the Chase Na- 
tional Bank with the Bank of the Manhattan Co. is one of the most, 
interesting and instructive in all the history of bank mergers. 

You will recall that during the days of Alexander Hamilton and 
Aaron Burr, Hamilton was the principal owner of the only bank in 
Manhattan. Aaron Burr sought to establish a competing bank. He 
went to Albany on several occasions to get a charter to establish such 
a bank, and the legislature declined to furnish the charter. That was 
in the days when corporate charters were issued by the legislatures. 

The yellow fever plague broke out in the city of Philadelphia and 
at that time the people of the coastal cities were very much alarmed as 
to what was likely to take place if a vessel came into a city from a city 
plagued with the yellow fever. And so Aaron Burr offered a charter 
for a water company. He went to Albany and got a charter for a 
water company. The Attorney General called the attention of the 
then Governor, John Jay, to the fact that this charter contained a 
single sentence reading about as follows: “The surplus funds of this 
corporation may be used for any purpose not in conflict with the laws 
of the State of New York or of the United States.” 

There was another phrase in that charter: “This bank may not be 
sold to any other institution without the agreement of 100 percent of 
the stockholders.” 

Aaron Burr opened his bank almost immediately, long before the 
water system was built, witli the surplus funds of the corporation, and 
when the Chase National Bank sought to bring about this merger—or 
the Bank of Manhattan Co. sought to bring it about, I don’t know 
which—they ran against that other phrase of the Constitution. So 
the Bank of the Manhattan Co. could not be merged, and the result was 
that the Chase National chose to give up its national charter to become 
a State bank and to be associated with the Bank of Manhattan Co, 

I cite this because it illustrates how vital in our time is the corporate 
charter, and yet we, in Congress, pay very little attention to what is in 
the corporate charter. 

The Cuatrman. Before you go into that, and I am a bit familiar 
with your theories on that, I want to call attention to the situation in 
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New York. The Chase National merged with the, or ratuer, we had 
the marriage of the Chase with the Bank of Manhattan plus the Bronx 
County Trust Co. That was followed by the merger of the National 
City and the First National, then the merger of the Chemical Bank 
& Trust Co. with the Corn Exchange Bank, and soon thereafter the 
merger of the Bankers Trust Co. with the Public National Bank and 
Trust Co. 

So it is one mer ger begetting another merger. It is a sparring for 
power, beyond question. ~ Where is it going toend? We will dev elop 
a situation in New York City when we may have probably 2 or 3 
monopolistic financial institutions and all banking facilities as you 
emphasized a moment ago will be in the grip of these behemoth’ in- 
stitutions. That bodes ill in my estimation for the economy of our 
Nation. 

I called the attention of the Comptroller of the Currency to that 
situation, and his position was “a neutral position in the current con- 
troversy over the increase in bank mergers throughout the Nation.” 

Now, imagine a responsible official of the Government taking a neu- 
tral posit ion in the face of this desperate situation. 

Senator O’Manoney. Well, perhaps we might be able to excuse him 
upon the ground that Congress has not made up its mind as to what 
policy it wants to establish. 

It has not established a policy with agriculture; it has not estab- 
lished a policy with big business; and the reason, it seems to me, is 
that the changes w hich have been going on in the world are so vast 
in their scope, so far above in the stratospher e, that the masses of the 
people do not understand what is happening, in spite of the fact that 
we have fought two world wars. 

The Cuatmrman. Senator, did not the Congress establish the policy 
with respect to a free competitive enterprise system in the Sherman 
Act? 

Senator OManoney. Yes, of course. 

The CHatrmMan. Well, do you think that the Sherman Act is ap- 
plicable to some of these giant bank consolid: itions / 

Senator O’Manoney. It can be made so, if it is not. 

The Cuatrman. I think sections 1 and 2 are broad enough to cover 
banks and I pointed that out to the Comptroller of the Currency and 
the Department of Justice but they disregarded that admonition. 

Senator O’Manoney. Now, may I first present to the committee the 
underlying view that I have? I may be wrong, but I don’t think so. 
It think it can be shown on the map, if we are willing to take off the 
blinders and look at the map. 

I brought here today several charts. One of these charts is a map 
of the Pan-American Airlines throughout the world. It is only nee- 
essary to look at that map to know that the Pan-American Airlines 
is economically greater than most of the nations in the world. It 
originates its flights i in this country, it covers Latin-America, and the 
Caribbean Sea, ‘Europe, Asia, Africa, Australia, New Zealand, and 
China. That company deals with almost every nation on the globe, 
and yet it was created, given a charter, by one of the States of the 
Federal Union, which has no jurisdiction to regulate it in the public 
interest. 

There is the year 1955 

The Cuatrman. What State was that ? 
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Senator O’Manoney. I do not recall at the moment. 

I was about to say, during this century we have seen two world 
wars and we have seen great empires disappear. 

Mr. Rogers. May I direct your attention to this, Senator. What 
is the difference between what Pan-American is doing from what the 
British did for 400 years before? The British steamships went to 
all ports in the world. Is there a correlation ? 

Senator O’Manoney. Well, if the steamships controlled Great 
Britain, I don’t know of any reason why we should permit the airlines 
or any other group of corporations to control the United States of 
America. This country must be controlled by the people, with a door 
of opportunity open, and every member of Congress will remember the 
campaign that was waged by Pan American Airlines to be formally 
selected by Congress as the chosen instrument of the United States for 
world flight. 

Mr. Rogers. Would that not be practically the same thing that 
existed in England wherever a company was chartered, sent out by the 
Queen and given the right 

Senator O’Manonery. Exactly the thing that was originated in 
India, where a corporation chartered by the royalty made a colony 
out of India for generations. I am glad, Congressman Rogers, that 
you raised that question, because it lends emphasis to the fact that, in 
our time, Asia is, and Africa, too, is rebelling against the colonial sys- 
tem. 

Mr. Keattna. Systems, plural? 

Senator O’Manoney. Systems, plural. I think they are. 

Mr. Keatrna. I think, too. 

Senator O’Manonery. What about the Bandung Conference, Con- 
gressman Keating? It was, to me, the most encouraging thing that 
has happened since 1949, and what did it mean? It meant that the 
peoples of Asia in the Colombo Conference, those Colombo nations as 
we call them, were asserting their right to self-government against 
colonialism. And that was an answer, and the most effective answer 
that has yet been given, to the charge of the Communists that the 
United States was only seeking to step into the colonial shoes of 
Great Britain. 

The CHarrMan. France? 

Senator O’Manoney. France and Holland. 

Mr. Rocrers. By that comparison, you intend to bring out, then, that 
to maintain a so-called free competitive enterprise system in this 
country which we think we have enjoyed the last 50 or 75 years, until 
the big mergers started, if we must watch ourselves. Otherwise we 
will be in the same position as those countries that were controlled by 
the charters that were granted in 

Senator O’Manonry. The members of this committee will recall 
that I was given a leave of absence from my service in the Congress at 
the election of 1952. Because of my great interest in free enterprise 
and opportunity for the small individual and the small organization, 
when I was offered a position as an attorney and director for the North 
American Airlines, I accepted it. My relationship with North Ameri- 
can, of course, ceased immediately after I was reelected to the Senate. 

But the facts I discovered there are illustrative of the great danger 
that we face, which is that concentrated economic power will take con- 
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trol of the Government. It always tries to do it, perhaps not inten- 
tionally, perhaps only to save what is regarded as a vested interest. 
Vested interests always struggle to maintain a closed door against 
enterprise. 

This is a chart which shows what has happened in the realm of air 
traffic in the United States, since the passage of the air law in 1988. 
That law gave special consideration to what were known as the grand- 
father carriers—that is to say, the carriers that were in existence at 
the time the law was passed. 

' The Cuarrman. You mean that no franchises have been given since 
then ¢ 

Senator O’Manoney. Oh, no. I mean they were given special con- 
sideration. ‘Their right to fly was recognized, and the law was so 
drafted, in my opinion, as to make possibile a pattern of the open door 
for the admission of new lines. 

The CHarrman. For the record, please explain what you mean by 
grandfather clause. 

Senator O’Manoney. Well, the grandfather carrier is an air carrier 
which was in existence, carrying passengers or freight, in 1938, and a 
special clause was inserted in the law to guarantee their continued ex- 
istence. In other words, a certificate was granted to these then exist- 
ing companies, so they were called the grandfathers. 

Mr. Kocers. And a certificate before then was not necessary to 
operate ¢ 

Senator O’Manoney. Before then, a certificate to operate was not 
necessary. 

You will observe that 96 percent of the commercial revenue over 
the trunk lines is carried by these grandfather carriers, and only 4 
percent by new carriers. 

In other words, that chart shows that the door of opportunity has 
been—I was going to say closed—F ree enterprise has only a foot in the 
door, and that foot is being squeezed, every day. 

Mr. Keattne. How many of these grandfather carriers are there, 
Senator ¢ 

Senator O’Manonry. Pardon me? 

Mr. Keatine. How many of these grandfather carriers? 

The Cuarrman. The number of grandfather carriers ? 

Senator O’Manoney. I will give you the number. 

When the act was passed, there were 16 trunk lines. Today there 
are 14—13. 

The CHatrMan. Two were merged. 

Senator O’Manoney. Oh, there have been mergers; yes. My point 
is that in 1954, the total business amounted to $1,249 million. Ln 1938 
the business amounted to $31 million. And yet the CAB and its pre- 
ceding Government agencies have followed a policy which has been 
more favorable to the grandfathers than to free enterprise. 

Mr. Maerz. Senator 

Senator O’Manonery. I beg your pardon ? 

Mr. Maerz. Have any new trunk carriers been certificated by the 
CAB since 1938 ? 

Senator O’Manoney. I do not recall of any. 

Mr. Keratine. Well, you distinguish between grandfather carriers 
and free enterprise, but are not these grandfather carriers in and of 
themselves engaged in free enterprise ? 
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Senator O’Manonry. No. They were subsidized by the Govern- 
ment. 

Mr. Krarine. I see. In other words, they are still subsidized ? 

Senator O’Manoney. Not now. I think the subsidies have been 
practically abolished now, because, with this protective shield that 
was thrown around them, they were able to prosper and to grow, and 
by their organization, their trade association, they have constantly 
kept their point of view before the Congress, hostile to the line that 
seeks to go in. 

Now, of course, I cite this here, not that I want to make an argument 
on air. I cite it only as an illustration, to show how sometimes Gov- 
ernment agencies cooperate with the big outfits in bringing about the 
concentration. 

The CHairMAN. Do you foresee mergers among the remaining 
grandfather carriers ? 

Senator O’Manonry. Well, Mr. Chairman, I never set myself up 
as a prophet, and I do not now. But I think that, unless the pattern 
which was previously followed is changed, there will be additional 
mergers. 

The CuarrMaNn. I noticed a merger recently between Colonial Air- 
lines and Eastern Airlines. Are those two grandfather carriers ? 

Senator O’Manoney. Yes. 

Now, then, as I say, my purpose in bringing these charts was not 
to turn this into an argument about aviation and air carriers, but 
merely to illustrate the basic fact which we must face, and if we 
don’t look at this fact we are not going to be able to solve the prob- 
lem. 

Mr. Maerz. Senator, is it the act itself that excludes these new 
‘arriers, or is it the administration of the act ? 

Senator O’Manonry. It is the administration of the act, in my 
judgment. I think the act was intended to keep the door open to new 
enterprise. But when the Government was subsidizing all the lines, 
naturally the commission regulating air traffic—and we had to have 
a commission to regulate air traffic—was careful not to admit to the 
circle of subsidy-supported lines, lines which might increase the finan- 
cial burden of the Government because of inefficient operations or 
something of that kind. 

Mr. Rogers. Well, Senator—pardon me. 

Senator O’Manonry. Yes. 

The CuatrmMan. Let him finish. 

Senator O’Manoney. That is all right. 

Mr. Rogers. What I wanted to bring out was whether in using the 
illustration of the airlines industry which we know is comparatively 
recent and concentrated you intended to show a pattern of what has 
happened in all the other businesses / 

Senator O’Manonery. I am glad you asked that question. I shall 
answer it in just a moment. 

Mr. Rogers. Yes. 

Senator O’Manoney. Because, in further response to the previous 
question, I want to say that there are lines now flying which never 
received a subsidy from the Government of the United States, flying 
safely without accident, and yet their neck is on the block now. 

The Cuatrman. I did not hear that; you pounded so hard I could 
not hear; what was that / 
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Senator O’Manonery. Well, I will try to restrain my vigor. 

The CuHarrman. I don’t mind your using your hand to give em- 
phasis because of the weakness of your voice, but I cannot hear you. 

Senator O'Manonny. I was saying, sir, that there are lines—and 
the North Americ have grown suc- 
cessfully, safely, ond at a neal Ww vs a penny of subsidy from the 
Government. And yet, at this moment, North American stands in 
mortal danger of being beheaded. 

The Cuarrman. You are referring to a so-called nonscheduled line / 

Senator O’Manoney. That is right. 

The CHarrman. And they have no franchise ? 

Senator O’Manonery. They have no certificate. 

The CuarrMan. Of a permanent nature / 

Senator O’Manoney. They have no certificate. 

The CuHatrMan. You mean their heads could be chopped off any 
time ? 

Senator O’Manonry. That is right. 

The Cyarrman. And their capital investment could be thrown to 
the winds? 

Senator O’Manoney. That is right. 

The Cuarrman. Are there many in the same category / 

Senator O’Manoney. There are several. There has been a great 
battle of nonscheduled lines. 

The CuHatrman. Where does North American fly, from where to 
where ¢ 

Senator O’Manonry. It flies across the country in various ways. 
But don’t let me be drawn off to a discussion of air traffic, because I 
cite it only as an illustration, and in response to the question of Con- 
gressman Rogers, I show that map of United Airlines in order to il- 
lustrate what I mean. 

If I had here before me a map of the railroads which existed in the 
United States in 1830 or 1840, it would show just a few roads along 
the Eastern Seaboard. 

But as the decades of our history passed, those railroads began to 
spread across the country, and during the Civil War, when Lincoln 
was President, a subsidy was granted to encourage the building of 
railroads to unite the Pacific coast with the Atlantic coast. 

Huge areas of public land were conveyed to the western railroads. 
It was a good idea because it brought about the construction of these 
lines. 

But my point is this: That in the early years there was no such 
thing as Federal regulation of railroad traffic. But when the rail- 
roads began to get into the Middle West, and the farmers of those areas 
and the small-business men of those areas discovered that there were 
all sorts of abuses in the railroad traffic, like rebates, of which we all 
know, and the like, differential rates, favored rates for this one, and 
punitive rates for the other, the Congress of the United States in 1887 
passed the Interstate Commerce Act, and I must tell you of the letter 
that was written by Richard Olney, a great Massachusetts lawyer. 

Richard Olney afterward became a member of Cleveland’s Cabinet. 
I cite that because I want the committee to know that there is no par- 
tisan tinge to what I say. 
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Olney was the attorney for one of the big railroads after the first 
Interstate Commerce Act was passed, and he received a letter from the 
president of that road asking him if he would not draw up a bill and 
institute a campaign to bring about the repeal of the Interstate Com- 


merce Act. 

Olney’s reply to him was: 

“T think it would be ill-advised to attempt to repeal the act, first, 
because you would not succeed and, second, because the result prob- 
ably would be to make the act more rigorous than it is now.” 

Of course, I am not quoting his exact words, you understand, but 
he said : 

“If you will take my advice, your efforts will be directed toward 
bringing about the appointment of men of intelligence and ability who 
understand the railroad problems.” 

Now, from that day down to this the regulated industries are con- 
stantly trying to sway the appointment of the members of the com- 
missions, to which Congress has delegated quasi-judicial and quasi- 
legislative powers. 

We all know that the fixing of a railroad rate is a public power, and 
on interstate railroads it belongs to the Congress of the United States. 

In the very first article of our Constitution which established the 
legislative power, the very first Pee says, “All legislative pow- 
er herein granted shall be vested in a Congress of the United States.” 

But through all the years we find pressure groups of one kind or 
another seeking to sway the judgment of Congress in the exercise of 
its power, and today we see a general drift into the White House of 
control of these commissions, 

I was very much interested only a couple of weeks ago before Dave 
Lawrence, editor of United States News and World Report, left for 
Europe, in one of his daily editorials, in which he referred to the 
great expansion of the personnel of the White House. 

Now it began years ago, no doubt about that. There was a great 
expansion under F. D. R., there was further expansion under Harry 
Truman, and there is expansion now. 

When one of Mr. Hoover’s reorganization plans was submitted to 
Congress, Plan No. 12, and approved, it provided that the chairmen 
of most of these commissions should have the power to regulate the 
economics of the commission: That is to say, to take care of its expend- 
itures and to control its staff. 

Now, that has been expanded, and the chairmen have adopted a 
method of getting word from the White House as to what shall be done. 

The CrHamrmMan. You mean to imply from that that the White 
pane with its tentacles in all directions, is controlling the regulatory 

odies ? 

Senator O’Manoney. I have no hesitation in saying that Congress is 
blind to the fact that its legislative powers are being transferred to 
the Executive. I said that way back in 1948—no, 1944. 

The Cuatrman. Would you say there are very serious political 
aspects to that momentous change? 

Senator O’Manoney. If by political aspects you mean partisan 
aspects—— 

The Cuatrman. Certainly. 

_ Senator O’Manonery. I think, yes; but I think the worst aspect of 
it all is that it changes our form of Government at a time when, if 
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the people of the world are to be free, we must maintain the freedom 
here, and that is what all this business is about. 

The CuamMan. Would you say in a word that the supposedly reg- 
ulated industries, like the airlines and the railroads and other utilities, 
become the regulators ? ae 

Senator O’Manoney. That is a pretty good way of stating it. 

Mr. Rogers. Would you recommend that we take all these powers 
we have given to the ICC and CAB, and other regulatory bodies, and 
put them back here in the laps of Congress? 

Senator O’Manoney. Oh, no. I recognize the fact that the Mem- 
bers of Congress cannot assume these details. It is an all-year job. 
It is a permanent job to regulate rates on the railroads, to regulate 
the communications of the country to see that the public interest is 
served. 

But it would be a simple matter, sir, to make sure that every mem- 
ber of such a commission were bound by a solemn oath not to take 
suggestions privately from any source except from the witnesses that 
come before it. 

The Cuarrman. And not from the White House? 

Senator O’Manoney. Certainly. 

Mr. Rogers. In other words, those whose confirmations must be had 
by the other body, you think that those appointments should be 
scrutinized a great deal more closely in the future than they have been 
in the past ? 

Senator O’Manoney. I think that is true. But I think it also ought 
to be made perfectly clear to every member of every such regulatory 
commission that they are the servants of all of the people and not of 
any faction of the people. 

Mr. Keattne. That is the oath which they take ? 

Senator O’Manonery. No, sir; their oath is to support and defend 
the Constitution of the United States, and we frequently take that oath 
without realizing the aspects of government which I am trying to 
point out. 

(Discussion off the record.) 

Mr. Kearine. I appreciate the unpartisan spirit in which you ap- 
proach this problem, Senator, and it is a great problem. 

In the world in which we live I do not know that the answer is 
barring the members of the regulatory bodies from talking with people. 

Senator O’Mauoney. Oh, no; they ought to get all the facts. They 
ought to be able to get all the facts. Perhaps they ought to be ap- 
pointed for much longer terms so they would be independent. 

I do not think there is a member of Congress who has not had 
experience with members of boards and commissions who wanted to 
be reappointed. 

Mr. Fine. Maybe they ought to be elected by the people instead of 
appointed. 

Senator O’Manoney. That might be. 

The Cuarrman. Senator, would you think that Congress should 
reexamine the statutes setting up the regulatory agencies with a view 
to having amendments to those laws that might liberalize entry into 
the field, as for example the aviation field, and that would prohibit 
concentration by mergers? 

Senator O’Manonry. Well, I think that mergers ought to be 
prohibited. J 
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There are, of course, certain instances in which mergers are per- 
fectly proper and are economic. But when you have combinations 
which establish control of the industries, as these do—the statistics 
are clear on that point—and in industry after industry, you will find 
that 3 or 4 or sometimes 2 companies turn out from 60 to 90 percent 
of all the commodities sold in interstate and foreign commerce. 

The Crarman. Would you suggest, therefore, that if a company, 
controls a certain percentage of the product of that entire industry 
throughout the nation, ABC company controls, say, 50 percent of an 
industry, that before it could acquire another company, by merger 
or otherwise, it would have to get the consent of some agency ? 

Senator O’Manoney. No. I introduced a bill several years ago to 
this effect: That whenever X number of companies controlled X per- 
centage of the output, so that it would be easy for them to administer 
prices under the table without any written document, that before they 
increased the price of their commodity they should make a showing 
of the reason for that increase, either to the Department of Justice; 
or the Federal Trade Commission or some appropriate organization. 

Mr. Rogers. Would that, in turn, apply to integration within an 
industry ¢ 

Senator O’Manoney. I think it could. 

Mr. Rogers. Like the steel companies; they go out and buy a coal 
mine, and then buy an ore mine. They will channel their business to 
these mines and process it all the way through and not buy on the open 
market. 

Senator O’Manonry. I do not suppose, Congressman Rogers, that 
there is any representative from a Western State who has not seen 
how the big industrial corporations in various fields have secured con- 
trol of the natural resources of our States and have held back their 
development until the development could be carried on successfully 
to the benefit of the eastern company. 

The Cuarrman. Senator, following up the question I asked you 
before as to whether a company having a certain percentage of the out- 
put of the entire industry should be precluded from merging with 
another company unless it obtains the consent of some agency, I think 
you will agree with me that when we passed the Anti-Merger Act, of 
which I am part author, we used the words deliberately, “substantially 
lessen competition in a given area.” 

Senator O’Manoney. That is right. 

The CuarrmMan. That was a substantive standard which we set up, 
but apparently, enforcement agencies, notably the Federal Trade Com- 
mission, have applied the so-called rule of reason, which has the ef- 
fect of taking away whatever strength there was to that standard. 

Do you think we should follow that up by nailing down the sub- 
stantive standard by adding some sort of a percentage ? 

Senator O’Manoney. I think that that would be one practical way. 

The Cuarrman. Is it necessary ? 

Senator O’Manoney. What is necessary, may I say, Mr. Chairman, 
in my opinion, is not to jump at conclusions now as to what should be 
done, but for this committee and the Judiciary Committee in the Sen- 
ate, and the committees having jurisdiction over those various agen- 
cies, to begin to collect systematically and objectively the actual facts. 

Now, in the same Business Week which you brought with you this 
morning, Mr. Chairman, I find on page 72 the article, “How Fast Does 
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Industry See Atomic Power Growing?” and four gentlemen are 
quoted. 

One predicts that by 1960 we will have 2 million kilowatts of elec- 
tricity from nuclear plants; another sees 2 million in 1964; another 
sees 40 million kilowatts in 1975. 

But whatever the facts may be, we know that this new great energy 
is coming, and I have no hesitation in saying that we must know that 
that energy will be controlled either by the ‘Government or it will be 
controlled by the people; that it will be operated by private industry 
one way or another. But what we are struggling against in the world 
is management, management of Government by self-appointed dic- 
tators, management of business by those who have been able to gain 
that power. 

What the world needs, and particularly what the United States 
needs, is the informed leadership that will lay down rules which will 
keep an open door for free enterprise. 

The CHarrman. Would you say there is a tendency toward mo- 
nopolization or undue concentration in this vast new atomic energy 
field ¢ 

Senator O’Manonry. I think there is quite a great possibility for 
that. 

Now, I know that this Dixon- Yates contract is a very controversial 
contract. It is largely, I think, on the partisan political lines, perhaps. 
But here let me just recite what happened. I wish I had brought here 
this morning the charter of that subsidiary of two utility holding 
companies. 

This charter was drawn by three individuals who gave the same ad- 
dress in the city of New Y ork, somewhere down on “Broad w: ay, a big 
law office, I think it was. E ach one of them, the charter said, had 
bought one share of stock. 

The charter said that this company will be in business with a capital 
of $300. It was given a contract by Executive order, in effect, to build 
a plant costing $106 million, and they were started 

Mr. Keatina. It was given a contract by the past administration to 
build a bigger plant. 

Senator 0 Maunoney. Now, Mr. Keating, I do not want to get into 
a debate about that. 

Mr. Kratina. If we are going to get into the Dixon- Yates contract, 
you are going to get intoa debate with me, Senator. 

Senator O’Manoney. Well, can you question the facts that I have 
presented about that contract? Can you question the fact that they 
started with $300 ? 

Mr. Keating. I do not know what they started with. 

I understand that North American started with three or four thou- 
sand dollars, or some small amount. I do not know how these com- 
panies start. 

Senator O’Manoney. Can you deny that the plant was to cost $106 
million ? 

Mr. Keatina. I do not know. 

Senator O’Manonry. Can you deny that when the SEC was passing 
upon it, the legal staff of the SEC passing upon the request to sell stock 
in this company, that legal staff said: 

If this were a normal utility we would not approve such a transaction in which 


the applicant has so little equity. But in this case the payment from the Govern- 
ment will be so great that we think it can be approved. 
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Mr. Fine. Senator, was that not just an organizational charter? 
We, who are lawyers in New York, know that when you organize 
corporations you get your staff 

Senator O’Manoney. Sure. 

Mr. Frnz. You get your office staff to sign the incorporation papers, 
and then at the first meeting the staff resigns. Only one share of stock 
is subscribed to until the first organizational meeting. 

Senator O’Manoney. Well, Congressman, that is right, of course. 
But what I want to point out to you, sir, is—— 

Mr. Finr. I just do not understand what you meant by it. 

Senator O’Manonry. What I mean by it is there—here is a corpora- 
tion created in this organizational form, as you say, a meaningless 
form 

Mr. Fine. That is right. 

Senator O’Manonry. In some respects. 

Mr. Fine. But sanctioned by statute. 

Senator O’Manoney. To do business throughout the United States, 
and sometimes throughout the world. 

Mr. Keatinc. Well, that is true of every corporation under the laws 
of the State of New York as well as other States. 

Senator O’Manoney. Why, certainly, sir. 

Mr. Keatine. As Congressman Fine has pointed out, you have what 
we call “dummy” incorporators. You have probably done it in your 
private practice a thousand times. 

Senator O’Manonry. I just want the record to show, Mr. Keating, 
since you made mention of that—of course you said “probably”—I 
wish to state that I never was a “dummy” incorporator. 

Mr. Keratine. Well, you may have been a silent incorporator ; I did 
not mean by “dummy,” that you were silent. I meant you were just 
taking a share of stock for the purpose of signing a certificate. 

Senator O’Manonry. Nor was I ever a formal incorporator, 
nothing. 

Mr. Keating. There is nothing reprehensible or disreputable or 
unethical about it. 

Senator O’Manonry. I am not suggesting that, sir. I am talking 
about the conditions under which we live, and I have no hestitation in 
saying to both of you that if charters of this kind can continue to be 
issued by the States which have no jurisdiction over the matters with 
which we are dealing, to run interstate and foreign commerce, it will 
be difficult indeed to maintain free popular Government here. 

Mr. Keatine. Well, that is leading up to your often-repeated thesis 
that the States ought to get out of this field, and we ought to have 
Federal incorporation. 

Senator O’Manoney. Do not give me the credit for that altogether, 
Mr. Keating. I want the record to show that during the administra- 
tion of William Howard Taft, the Attorney General in his Cabinet, 
a very famous lawyer, Wickersham by name, sent to the Congress of 
the United States a bill to provide for a Federal charter system. 

During Taft’s administration, Senator John Sharpe Williams, of 
Mississippi, than whom I think there never was a more brilliant man 
in Congress, introduced a bill to provide that corporations engaged in 
interstate and foreign commerce should be licensed by a Federal 
authority. 
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Neither of these bills got anywhere—let me finish it—you will be 
interested in it, Mr. Chairman. 

Under the licensing bill that John oe Williams introduced, 
there would have been no regulation by boards and commissions. The 
corporation would apply for a charter, just as they do now under any 
State, and set down a charter which complied with the provisions that 
Congress laid down, and then it would be on its own. 

When Woodrow Wilson was elected President in 1912, John Sharpe 
Williams went to the White House to confer with him. He urged him 
to adopt the licensing plan as an administration policy. 

He left the White House, his son told me, feeling confident that he 
had prevailed in persuading the President. 

But instead of adopting the licensing plan, President Wilson sent 
up the Federal Trade Commission plan, which was the first step of 
giving regulatory discretion to a commission. 

The Cuarrman. Off the record. 

(Discussion off the record.) 

Mr. Keatinc. What I meant by my statement was, Senator, that 
you have carried the Taft banner in recent years on this issue; you 
have been before this committee in the 82d Congress. 

Senator O’Manonry. I was; yes. Of course, that Taft 

Mr. Keatine. For the establishment of a Federal charter system. 

Senator O’Manoney. That Taft bill was a permissive bill. 

My theory is—and I am not urging it here this morning particu- 
larly—my theory is that since the Constitution of the United States 
provides in section 8 that Congress shall regulate interstate and foreign 
commerce and commerce with the Indian tribes, it shall have the 
power, a perfectly simple, straightforward and complete grant of 
power; and since corporations such as these which we have been dis- 
cussing this morning are instruments of interstate and foreign com- 
merce, they should not be created by the States which have no jurisdic- 
tion to regulate them. 

_ The whole history of the development of the Interstate Commerce 
Commission, with Democrats and Republicans joining hands to do it, 
was to ponent abuses by these growing industrial corporations— 
abuses that were well known and cannot now be denied—by establish- 
ing an agency to regulate them. ? 

_ Mr. Rogers. Your thought then, Senator, is since we are in this 
industrial age we have these huge corporations that may be organized 
in the State of Delaware. Incidentally, what would Delaware do if 
your policy 

Senator O’Manonry. New Jersey, Delaware, and other States that 
I could mention. 

Mr. Rogers. I know. 

But the point is this: With our commerce having developed greatly 
within the last 50 years, you feel that the system which we started out 
with has outlived itself. As you illustrated first you had to go to 
the legislature in New York to get a corporate charter, and eventually 
most States then passed a regular corporate law. So your point is 
that, in order to regulate commerce as the founders of the Nation 
intended, we of the Congress should study this problem and try to 
come up with some solution in the face of this new age of atomic 
power, and that is the study you think we should make. 
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Senator O’Manoney. That is it exactly. I could not have stated 
it as well. 

Mr. Rogers. Thank you. 

Mr. Keartine. But you would supplant the States in the issuance 
of charters ? 

Senator O’Manonry. Charters to engage in interstate and foreign 
commerce; yes, sir. 

Mr. Krarina. In the case of concerns which are to be engaged in 
interstate and foreign commerce. 

Senator O’Manoney. That is right; or else we should, Congress 
should, state the rule of responsibility and power that these corpora- 
tions have. 

Ninety percent of your corporations may be managed by the most 
honest men in the world, and I do not challenge their integrity at all 
in what I say, not at all. 

I have met them, I have talked with them, I have sat at their tables 
and have had the benefit of their hospitality. 

But what I am saying to you is that unless we, the Congress of the 
United States, undertake to set down a rule to regulate the economic 
states which have been set up in industry, we are going to lose legis- 
lative power, and we are going to lose the control—the opportunity 
for the people of the United States. 

Mr. Keatrne. Of course the decisions have been carried to the point 
where almost any sizable business is held to be engaged in interstate 
and foreign commerce. 

Senator O’Manoney. That is right; and that is why I said that 
purely State commerce might get their State charters, but still observe 
certain rules, rules against-—— 

Mr. Keatine. Where would you draw the line? How would any 
person know whether he was to go to the Federal Government or to a 
State government ? 

Senator O’Manoney. Well, he would know whether or not his 
company was a really local company, a State company, or whether 
it was one formed by one of these organizational charters of which 
Congressman Fine just spoke, don’t you see. 

The Cuarrman. Senator, I would like to go back a bit to a question 
I asked, which I do not think you answered in this discussion. 

Do you think that Congress should require regulatory agencies like 
the CAB to make competition a primary factor particularly with re- 
spect. to mergers ? 

As it is now, competition is not considered an important factor by 
the Interstate Commerce Commission or the CAB. I notice that the 
Supreme Court has approved that practice in the case of McLean 
Trucking Co. against the United States (321 U. S. 67), where the 
Supreme Court said as follows, among other things: 

“Competition among carriers, although still of value,” it does not 
say of paramount value or an important value, it says still of value, 
“is significant chiefly as it aids in the attainment of the objectives 
of the national transportation policy.” 

In other words, the Supreme Court has approved the action of the 
regulatory bodies in considering competition as a value of indetermi- 
nate significance only along with many other values. 

Do you think that the 





Senator O’Manonry. Well, of course—— 





ANTITRUST AND MONOPOLY PROBLEMS 173 


The CuairMAN. Just forgive me; this is the question: Do you think 
the Congress should lay down a different rule, particularly now since 
these companies are no longer in their infancy and can stand on their 
own legs? 

Do you think Congress now should lay down some principle whereby 
the regulatory body would consider competition as very, very im- 
portant, and not merely one of indeterminate values? 

Senator O’Manoney. I certainly do, and I want to add, of course, 
that the Supreme Court is not the legislative agency. It may say many 
things which are not in accordance with our individual views as Mem- 
bers of Congress. But as long as we do not write those views and 
those principles and that philosophy into the law, you cannot blame 
the Supreme Court. 

The Cuairman. Then it is up to the Congress now—— 

Senator O’Manonery. Absolutely. 

The Cuatrman. To take some steps? 

Senator O’Manoney. May I show the committee an advertisement 
which I took from the Washington Post and Times Herald of Monday, 
April 11, which is a full-page ad by General Motors. “Five years of 
labor peace made that headline possible.” 

The headline comes from a picture in which the head of the House 
is reading “128,000 New Jobs at G. M. Pay At All-Time High.” 

Now, that may be perfectly true. But, as we go down the road 
here, we find after a recitation of the benefits—and General Motors 
has followed a beneficial program, I think, with respect to wages and 
labor conditions, generally, on the whole—here we find this para- 
graph: 

These benefits have been enjoyed across the board in the 64 cities and 19 
States where General Motors plants are located. 

Sixty-four cities and nineteen States. 

I ask the members of the committee when they visit their homes 
next to go around their districts and talk to the automobile dealers, 
talk about the prices that are charged for General Motors’ cars. 

The Assistant Attorney General of the United States, Judge Barnes, 
who testified before the Senate Judiciary Committee the other day, 
told us—he was talking about the Attorney General’s commission’s 
report—he told us that some of the dealers are forming organizations 
in this battle over price. 

The Attorney General’s committee recommends the repeal of fair- 
trade laws. 

Fair-trade laws had their initiation by Congress as an instrumen- 
tality of protecting the little fellow, the corner grocer, the corner 
druggist, and the like. 

Judge Barnes was indicating some sympathy for the suggested 
repeal. 

I cited the prices of General Motors’ products as an example of how 
the manufacturer controls price, and asked him about that. 

His response was, as I say, that automobile dealers are trying to do 
something about it; and I called to his attention a suit that was filed 
in Hartford about 6 or 8 weeks ago by an automobile dealer who 
wanted to be able to buy cars—General Motors, Ford, and Chrysler— 
from the local agencies so that he could sell them as best he could. 

They refused to sell him at a discount, at a factory discount. He 
brought suit. 
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Judge Barnes told the committee that he was familiar with the suit. 
Of course, I made no point about whether the suit was good or bad, not 
having read the pleadings. 

I cite it here merely as an indication of how commerce is regulated 
by those who are themselves under the Constitution the subject of the 
regulation. 

The CHarrman, May I ask a question at this point ? 

Senator O’Manonry. Yes. 

The CHatrmMan. General Motors makes a contract with you or me, 
and it is an exclusive contract. The contract states that you are an 
agent for the sale of Chevrolet cars, and you must sell Chevrolet cars 
exclusively. It isan exclusive contract. 

Would you say that such contracts in and of themselves are a viola- 
tion of our antitrust laws, because they prevent all other manufac- 
turers from dealing with me or you ? 

Senator O’Manoney. No, I think exclusive contracts, if they do not 
prevent others from getting into business 

The Crarrman. W ell, doesn’t that prevent it ina way 

Senator O’Manoney. That does ina way. 

Mr. Maerz. Senator, the Standard stations case decided by the 
Supreme Court apparently held that where a dominant company in 
an industry, Standard Oil of California in that particular situation, 
entered into exclusive dealing contracts with a substantial number of 
dealers whereby those dealers were required to buy gasoline and tires, 
batteries and accessories from Standard, that those contracts were 
illegal under section 3 of the Clayton Act. 

Senator O’Manoney. Yes, sir; I am familiar with that case. 

Mr. Materz. I take it that Mr. Celler’s question pertains to that 
same kind of a situation. 

Senator O’Manonry. But his question was not as broad as the case. 

The Cuatrman. It was not as broad, but I was leading up to it. 

Mr. Materz. I think Mr. Celler had in mind a network of contracts 
between General Motors and dealers throughout the country. 

Now, in your view, would such contracts be illegal on the basis of 
the Standard stations case ? 

Senator O’Manonrey. Well, I have intended today to try to discuss 
this problem from its broad base, and not case by case, because I think 
that the report of the Attorney General’s committee gives too much 
time to individual cases and not enough to the fundamental philosophy 
of the problem with which we are dealing. 

The Attorney General’s Committee seemed to assume that these 
other things of which I am speaking did not exist. 

I am trying to emphasize the importance of this committee’s getting 
the facts—facts like these, for example. 

This is another advertisement that I took out of the Evening Star 
of Tuesday, April 12. Two of the big corporations were buying 
full-page ads that day or that week in Washington. 

“You don’t have to be big to make this all-American team,” is the 
heading of an advertisement by the Radio Corp. of America which, 
it says, and quite factually, I have no doubt, “is the world leader in 
radio, first in television.” 

It says, “Here at RCA, for example, we rely on a team of 7,500 
suppliers from 43 States.” 
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Now, here is a corporation which, by its own testimony, is so great 
that it gets its supplies from 43 States of the Union, and deals with 
7,500 suppliers. 

Mr. Scorr. Now, Senator, is that good or bad ? 

Senator O’Manonry. Well, it is good in one respect, but from the 
point of view of maintaining independent competitive enterprise and 
the constitutional power of Congress to regulate commerce it is not 
good because nobody in Congress least of all I, myself—I have not 
had a chance to read these contracts. This committee ought to find 
out what they do. 

I do not know under what obligations these 7,500 suppliers exist. 
From things that I learned before World War IT in the TNEC investi- 
gation I think it could probably be developed that these are 7,500 
satellitesof RCA. They do what RCA says or else. 

The CuarrMan. It is often proclaimed by these large entities that 
their suppliers or in the other direction that their agents are com- 
pletely independent merchants. 

You would not say there is much independence in those suppliers, 
because they could be wiped out of existence overnight by an edict 
of RCA. 

Senator O’Manoney. I have a strong suspicion that what the chair- 
man says is true. 

Mr. Scorr. Or by the dissolution of the corporation by Government 
action. 

Senator O’Manoney. Oh, yes, surely. 

The Cuairman. There is not much chance for that. 

Mr. Scorr. I was just indicating the fear of big government, too. 

Senator O’Manoney. Well, you are no more afraid of big govern- 
ment than I am, sir; and when I came before this committee pre- 
viously 

Mr. Scorr. I am not at all sure that we have a difference of opinion. 
I am just trying to get answers to the question. 

Senator O’Manoney. I understand, sir. But I just want to make 
it clear that in my opinion unless you rigidly preserve an open door 
for new business to enter every field, you are closing the door of oppor- 
tunity. 

Mr. Scorr. Your concern here would depend, would it not, on 
whether those 7,500 suppliers engaged in free and active competition 
with other suppliers for the opportunity to sell material and parts 
to RCA? 

Senator O’Manoney. Yes; that would have a very decided bearing 
upon the view one would take of the case. 

Mr. Scorr. Going back to General Motors for 1 minute, do you 
not agree that if you or I or the members of this committee were to 
go into an automobile dealer to buy, let us say, a Pontiac, each and 
every one of us would actually pay a different price for that Pontiac. 
That would be because of the fact that the dealer, while receiving 
a suggested price, I believe it is called, from the manufacturer, will 
nevertheless make a different set of concessions depending on his 
competitive position with relation to other dealers ? 

Senator O’Manonry. Oh, I think so. He might give you a better 
price for your old car than he would give me for mine. 

The CHatrMan. So there is really no price-fixing, even presently ? 

Senator O’Manoney. That does not follow, by any means. 
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The CHatrMan. In other words, they may set a price for a new car, 
but you can get a deduction. 

Senator O’Manoney. That does not follow by any means. 

The Cuatrman. A standard deduction for your new car, depending 
on the allowance made for the old. 

Senator O’Manoney. I will say to you, Mr. Chairman, that Judge 
Barnes told us in the Senate committee that one of these big com- 
panies had appeared before the Antitrust Division asking for permis- 
sion to buy back their new cars from their agencies under certain cir- 
cumstances. 

Now, the whole purpose of that was to maintain price. 

Mr. Maerz. Senator, didn’t Judge Barnes testify before your com- 
mittee that the automobile industry was characterized by competition 
in everything but price ? 

Senator O’Manoney. No, because our reference to the automobiles 
just came up as an incident of the discussion of the recommended 
repeal of the fair trade laws. 

Well, gentlemen of the committee, you have been very kind and in- 
dulgent to me. 

Mr. Scorr. May I ask two questions more ? 

The CuarrMan. Certainly, Mr. Scott. 

Mr. Scorr. Senator, you may have discussed this before I came in. 
These questions have to do with the airline industry. My first ques- 
tion is whether in a regulated industry such as the airline industry do 
you feel that the future of competition depends on a right of entry? 

Senator O’Manonry. A right of what? 

Mr. Scorr. A right of entry. 

Senator O’Manonry. Oh, yes, surely. 

Mr. Scorr. Would you comment on how effectively the original in- 
tent of Congress, as expressed in the 1938 Civil Aeronautics Act, that 
there be new enterprises admitted from time to time, how effectively 
that Congressional purpose has been carried out by the CAB ? 

Senator O’Manoney. I think that was the plain intent of Congress. 

Mr. Scorr. I thought it was, too. 

Senator O’Manonry. I was in the Senate at the time that law was 
built. I heard much of the testimony that was then presented. 

I think that was the principle, but I think it has not been carried 
out by the CAB. 

I think that, quite the contrary, the CAB has seen rather my view of 
the grandfathers than of the new enterprisers. 

Mr. Scorr. I just wanted to develop that. 

Senator O’Manoney. I was going to say, Mr. Chairman, that I 
would conclude by suggesting a few questions to this committee, bear- 
ing in mind what I have said from the very outset, that in my opinion 
the important thing is for Congress, in defense of its constitutional 
rights, and in defense of free eae for the people, to get the 
facts, and when the facts are obtained, I am confident that leaders 
of industry and leaders of labor, and consumers and the Members of 
Congress will be able to work out a rule which will do this thing. 

It may not be the suggestion that I made—I am not particularly 
advocating that at this time. I do not pretend to be the custodian of 
wisdom with respect to how corporate charters should be granted, or 
what the particular rules should be. But I do know that free gov- 
ernment is in a vital state, and may be lost, and I know that free gov- 
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ernment was established by men who wanted the opportunity, with- 
out the interference of government, to make their own livelihood, and 
so they established here in the United States a Government which was 
the servant of the people and not its master. 

We are in danger of having the Government become the master, 
even though we think of ourselves as the advocates of free govern- 
ment for all the peoples of the world. 

I think it would be helpful, Mr. Chairman, to have figures showing 
postwar trends toward monopoly, which have been occurring through- 
out the country like these mergers in the banks and otherwise, of which 
we have spoken. 

Just a few days ago, for example, we all read in the papers about 
the merger of Sperry, Remington Rand, and the Stromberg-Carlson, 
General Dynamics companies. I doubt if there is any committee in 
Congress, in the House, or in the Senate that has as yet sought to get 
the facts about that merger. 

This.committee and this Congress—— 

Mr. Keating. May I interrupt there to ask is there not now a pro- 
cedure set up whereby these companies, before they merge, can get 
a preliminary opinion from the Attorney General as to whether their 
action is likely to involve some violation of the antitrust laws? 

Senator O’Manoney. Oh, yes; that has been done. But there is 
no law which was ever established for that, and there has been a great 
deal of criticism, Congressman Keating, of the consent decree which 
sometimes results after the defendant and the antitrust division have 
discussed the case. 

I asked Attorney General Barnes about that particularly, as to 
whether or not there were any instances of the antitrust division post- 
poning the drafting of the complaint until the decree had been agreed 
upon and, to my great satisfaction, he said there had been no such 
instance. 

The Cuarrman. And those consent decrees are entered into before 
any evidence is taken. 

Senator O’Manonry. Yes. 

Mr. Keratine. This consent decree is in a suit. What I was refer- 
ring to was a preliminary opinion which, as I understand it, can be 
obtained to indicate whether proposed action will involve any viola- 
tion of the antitrust laws. 

I have seen newspaper accounts to the effect that the Attorney 
General has frowned on certain mergers because they would involve 
a possible violation of the law. 

Senator O’Manoney. Well, during the war, Congressman Keating, 
the policy was adopted of having the Department of Justice advise 
the military branches of government—this was before the consolida- 
tion into the Department of Defense—whether or not the consolida- 
tion of certain companies to get a commodity produced would be in 
violation of the law, and that was just an indication that because of 
the emergent need of the Government, it would waive the antitrust 
law. 

Nobody raised any question about that. But there is no law to 
that effect, and if that should become the regular order, I think it 
would be dangerous. 

Mr. Kerarine. I am not now referring to agreements about price, but 
contemplated action in merging. 
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I read a week ago where the Attorney General had ruled that a 
proposed merger between two companies would, in his opinion, violate 
the antitrust law. 

Now, as I understand it, those companies could still go ahead and 
merge if they wanted to run the risk of doing so. 

Senator O’Manonery. Oh, yes. 

Mr. Keatinc. But normally I should suppose that would cause 
them to stop. I do not know what the experience has been, but my 
anaes would be that very few have merged after such an adverse 
ruling. 

Senator O’Manonry. I think that is probable, that they would not 
merge after such an adverse ruling, but such a practice 

The Cuairman. Except that in the case of Bethlehem Steel and 
Youngstown, when an advisory opinion was given by the Attorney 
General, they did not go forward with the merger. But these com- 
panies are endeavoring to do indirectly what they probably cannot 
do directly under that advisory opinion, that is, Bethlehem is buying 
stock of a company that, in turn, has a substantial stock interest in 
Youngstown. 

Senator O’Manoney. Well, I wanted to answer Congressman Keat- 
ing’s question. 

That practice, you see, is carried on without benefit of law. This 
Congress will never pass any amendment of the antitrust law until 
the bill has been drafted, formally introduced upon the floor of either 
House, be printed, and referred to a committee, and hearings can be 
had, and publicly; whereas an opinion of the Attorney General with 
respect to a merger is not attended by any publicity, save that which 
the participants in the conference are willing to give. 

Mr. Keatrna. Or the Attorney General may release his opinion. 

Senator O’Manoney. That is right; but it opens the door to abuse. 

Mr. Keatrna. Well, it does except that it struck me as being a con- 
structive move to give these proposed mergers 

Senator O’Manoney. If it should be followed, Congressman, don’t 
you think it should be done by virtue of and in accordance with some 
standards set down by Congress ? 

Mr. Keatrne. It struck me as being a constructive rule for the At- 
torney General to set up a pattern whereby concerns which sought to 
merge would be able to get some preliminary advice from him as to 
whether this would be apt to violate the antitrust laws. 

Senator O’Manoney. It is constructive, but not by delegating that 
power to the Attorney General, because that would institute what we 
have called so frequently government by men instead of government 
by law. 

Mr. Keatine. Well, you do not advocate that the Congress pass on 
all such mergers separately, do you? 

Senator O’Manonry. No. I advocate that Congress should by law 
set down the principles and standards which should govern mergers. 

Mr. Keartne. More specifically than they are in the Sherman and 
Clayton Acts now ? 

Senator O’ManHoney. Oh, yes. 

Mr. Keatina. Do you have specific proposals in that regard ? 

Senator O’Mauonry. I am afraid of the rule of reason, because that 
again transfers from Congress its power. 
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Of course, we are not going to be able to write a perfect law, but 
if we do not do something, the progress of the concentration which is 
going on before our very eyes is going to deprive the people of the 
protection of their elected spokesmen in Congress. 

Mr. Rogers. When you said you were afraid of the rule of reason, 
you had reference to a phrase that was adopted in a Supreme Court 
decision ? 

Senator O’Manoney. That is right. 

Mr. Rocers. Rather than the common term. 

Senator OManoney. That is right. 

The Cuatirman. And when we passed the amendment to section 7, 
of which I was part author, we thought we had laid down a simple 
test. However because of the application of rule of reason the effec- 
tiveness of that amendment has been greatly weakened. That is what 
you mean by the rule of reason ? 

Senator O’Manoney. That is right; I think so. 

Now, if I may briefly cite some of these questions: Figures or in- 
stances would be very valuable, I think, in the following industries, 
with respect to monopolistic practices and monopolistic mergers in 
the fields of banking, hotels, metals, utilities, electronics, automobiles, 
newspapers, food distributors, aviation, communications, and pharma- 
ceuticals, 

The CuatrmMan. Of course, the life of this committee only extends 
about a year and a half, you know. 

Senator O’Manonry. Well, life goes on, whether the committee does 
or not, and 

The CHatrMan. You may remember, Senator, that in the 81st and 
82d Congress we had a committee called the Committee on the Study 
of the Growth of Monopoly Power, of which I happened to have the 
honor to be chairman, and Mr. Rogers and Mr. Keating were distin- 
guished members thereof, and unfortunately in the following Congress 
the committee was not continued. 

Conditions might have been different if it had been continued. 

Now we are trying to resume where we left off, and we hope to 
get into a number of those industries that you have mentioned, Sena- 
tor. That is my purpose. 

Senator O’Manoney. Well, every word that is said illustrates the 
point. Every word that is said by the committee, every report that 
is makes, helps to bring clearly before the public what the situation is. 

Now, those industries were selected not because of any special be- 
lief on my part that any abuses are to be found there. 

Take the case of newspapers, for example. I know perfectly well 
that in many communities it would be absolutely impossible for an 
independent enterpriser to establish a newspaper which would be com- 
petitive with the existing papers. That is because of the tremendous 
capital that is involved. 

For example, there was no possibility of establishing an independent 
newspaper in Chicago until Marshall Field came in and established 
the Chicago Sun. He also went to New York; he had his millions, 
and he was able to set up a paper. 

The Chicago paper succeeded only by a merger with another paper, 
the Chicago Times. The New York paper went out of business because 
it was costing too much. 

Now you might find these things in all the places. 
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The basic point, gentlemen, is that national business now affects 
the great majority of all the commodities that are produced, and opera- 
tions that are carried on. 

There are more employees in these big companies than there are in 
the little companies, and that is why we had to establish collective 
bargaining. 

Collective bargaining was condemned by many people, but it came, 
and it is here to stay. 

I wonder what the picture of bankruptcy is in small business as 
compared with the profit in big enterprises ? 

I understand that while these mergers are going on, little businesses 
are failing. 

It might easily be found that corporate profits have been increasing 
with the trend toward merger and the trend toward monopoly. It 
isa matter for careful study. 

When these mergers take place, what is the effect as to the rest of 
the industry? Do these mergers become the dominant and controlling 
factors in the industry? The Congress ought to know. 

Then, of course, I believe that there should be a study of the manner 
in which the regulatory agencies set up by Congress to protect the 
people have failed in observing their purpose, and to what extent 
their activities have encouraged monopoly rather than discouraged it. 

Gentlemen, you have been very patient and indulgent with me. I 
have talked a good deal longer than I intended to. 

The CHarrman. Counsel desires to ask you one or two questions. 

Senator O’Manoney. Very good. 

Mr. Matetz. Senator, you have been interested in patent problems 
for a number of years. Do you feel there is any constitutional ban 
against requiring a patentee to license his patents royalty-free in the 
event the patents have been used to violate the antitrust laws ? 

Senator O’Manoney. Well, that would be sort of a penalty, would 
it not? I have advocated that a patent should be free to all the public 
which desires to use the patent, at a reasonable royalty; that patents 
should not be the exclusive property of the manufacturer, and that I 
believe because the Constitution authorizing the patent system spe- 
cifically described its purpose, to promote industry and commerce. 

: The CuHarrMaN. In other words, you believe in compulsory licens- 
ing? 

Senator O’Manonry. Well, I do not like the word “compulsory”. 
I can see arguments against compulsion by Government, but I think 
the Congress should try to work out the rule whereby a reasonable 
royalty may be—that a patent may be had by any person or corpora- 
tion, the use of the patent, who desires it, on the payment of a reason- 
able royalty; in other words, that prohibitory royalties should not be 
charged. ; 

Mr. Maerz. Thank you, Senator. 

Senator O’Manoney. I remember with very much interest an inci- 
dent that was developed in the TNEC investigations. A witness came 
all the way up from Texas to testify in the patent hearings. He told 
the committee that in the town or right near the town in which he 
lived there was the best deposit of glass sand in the United States. 
He said out of this sand all sorts of glass utensils could be made at 
much less expense than they were being retailed at the time. 
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But he found that he ran into a patent that was owned by one of 
the big glass companies. He believed that his patent was not in con- 
flict, that is was a new idea. 

But they sued him, and they took him all the way through the 
courts, and without giving all the details, what it amounted to was—I 
asked the man if he had money, and he said, yes, “We had a reasonable 
amount of money, and we could have started the industry.” 

I asked him if he had a market; he said yes, he had a market where 
he could have sold glass articles below the market price of competitors. 

I asked him if there was labor available, and he said, yes; and of 
course, he said he had the sand. 

So here was a case where a citizen of Texas, with the money to start 
a new industry, with the labor to do the work, with the sand that would 
make the product, and with a market available to him, was unable to 
start in business because of the results of the patent use laid down by 
this distant big corporation. 

Mr. Materz. May I direct your attention to trademarks for a 
moment. 

You are the author of section 33 (b) (7) of the Trademark Act of 
1946, the O’Mahoney amendment. 

As I understand that amendment, it recites as a defense to an incon- 
testable trademark that the mark has been or is being used to violate 
the antitrust laws. 

Now, the Attorney General’s Committee’s report recommends that 
that amendment should be repealed. I wonder if we might have your 
comment. 

Senator O’Manonry. Well, to tell you the truth, I have not read the 
law, which was written several years ago, and I really do not want to 
make any comment upon it at this time. 

I like to feel that when I make a public statement of this kind I 
speak from knowledge of all the facts. 

Mr. Materz. Do you think that a patentee should be allowed to im- 
pose prer-Aniee and territorial restrictions in a patent license agree- 
ment 

Senator O’Manoney. Oh, no. 

Mr. Materz, I believe your committee, the TNEC, made an ex- 
haustive factual and economic investigation of the monopolistic effects 
of restrictive patent license practices; is that correct ? 

Senator O’Manoney. That is right. 

Mr. Materz. I believe the TNEC recommended 15 years 
ago that legislation should be adopted prohibiting restrictive prac- 
tices of that kind; is that correct ? 

Senator O’Manoney. That is right. 

Mr. Marerz. Now, the Attorney General’s Committee’s report at 
page 235 states as follows: 

We think, however, that in the absence of horizontal agreement among licensees, 
or any plan aimed at or resulting in industrywide price fixing, licenses with price- 
fixing provisions, fall within the orbit of the patent and need not run afoul of 
the antitrust laws. 

Senator O’Manoney. You see, that is ambiguous. 

Mr. Matetz. At page 236, Senator, the report states: 

A patentee may license the manufacture or use of the patented invention only 


within a certain field, or for a fixed quantity of manufacture or use, or within 
a fixed territory. 


63478—55—pt. 113 
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Do you have any comment on those recommendations ? 

Senator O’Manonery. Well, I think that those suggestions are ut- 
terly unwise. 

The Constitution granted patents for a limited time. Why did the 
framers of the Constitution say “limited time”? Because they wanted 
those patents to get into the public domain after the inventor had re- 
ceived his reward. 

It was never the intention of the framers of the Constitution to give 
the patentee a monopoly beyond that time, and certainly not a mo- 
nopoly which would deny the very introductory phrase of the consti- 
tutional provision, namely, for the encouragement of the arts and 
sciences. 

Mr. Maerz. Would you say that these recommendations in the re- 
port are at variance with the recommendations of the TNEC 15 years 
ago ? 

Senator O’Manoney. In that field, yes, they are. 

The Cuarrman. Any other questions ? 

Mr. Keatrne. Senator, are you a member of the antitrust subcom- 
mittee of the Committee on the Judiciary in the Senate ? 

Senator O’Manoney. Iam. 

Mr. Keattnc. We passed in the last Congress and in this one a bill 
to increase the penalty for violation of the Sherman Act from $5,000 
to $50,000 maximum. That bill is now pending before your committee. 

Has there been any action taken on that ? 

Senator O’Manoney. Not as yet; not as yet. That is a step in the 
right direction. 

The Cuarrman. We passed that in three different Congresses, and 
always got stymied in your committee. 

Mr. Keattne. We would appreciate action over there as far as you 
are able to assure it. I guess Senator Kilgore is the chairman of that 
committee ? 

Senator O’Manonry. That is right. 

I think, as I say, that the bill is certainly a step in the right direc- 
tion. There are some members of the committee who feel that the 
maximum ought to be somewhat larger, because $50,000 does not mean 
much to a corporation which spans the country and sometimes the 
world in its operations. 

Mr. Keatina. Well, that is on each count, of course, of the 
indictment. 

Senator O’Manoney. Yes, of course. 

Mr. Keatine. And certainly it is a step in the right direction, it 
would seem to me. 

Senator O’Manoney. I will say to you, Congressman Keating, that 
T shall be very glad to comply with your suggestion and look into that 
bill immediately. 

Mr. Keatine. We would appreciate that, I am sure. 

Then there is another bill which has been enacted in the House, 
which is pending before your committee, which would give to the 
United States the right to recover actual damages when injured by 
a violation of the antitrust laws, and to establish a uniform statute of 
limitations for so-called treble damage actions. 

Has any action been taken on that? 
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Senator O’Manoney. No, no action has been taken on that. This 

treble damages suggestion, of course, has been the subject of consider- 

able discussion. So a 

The Cuarman. This is not the treble damage matter. This is sim- 
ply providing a statute of limitations. 

Senator O’Manonry. I know, providing a statute of limitations; I 
know that. 

The Cuatrman. We deliberately left out of the bill we passed that 
controversial provision. 

Mr. Rocers. He just said they discussed it. Of course, you and I 
know we have, too. 

Mr. Keatrne. We have held some rather extensive hearings and 
have already passed both of those bills, and I am sure you could render 
a valuable service in the objectives which we are all seeking. 

Senator O’Manonry. Well, you may be sure that I will be prompt 
to look into those matters. 

Mr. Keating. Thank you very much. 

The Cuatrman. Thank you very much, Senator. 
gratifying to have you with us. 

We know how assiduously you have been in your protection of small 
business, and your assailing of monopolistic practices, and we are very 
happy to have had you with us this morning. 

Saaabon O’Manonry. Thank you very much, Mr. Chairman. I 
appreciate your kindness and patience with me. 

The Cuatrman. Thank you. 

Our next witness is our distinguished member from Wisconsin, Rep- 
resentative Reuss. 

I will say to our distinguished colleague that we appreciate your 
patience. You have been very kind in waiting, but the exigencies 
required us to take the regular order here of the witnesses we have. 
We will now hear you, Congressman. 
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STATEMENT OF HON. HENRY S. REUSS, A REPRESENTATIVE IN 


CONGRESS FROM THE FIFTH CONGRESSIONAL DISTRICT OF WIS- 
CONSIN 


Mr. Reuss. Not at all, Mr. Chairman. I appreciated the education 
I was getting sitting out in the audience earlier this morning. 

I am a Congressman from Milwaukee, Wis. My name is Henry 
Reuss, and I am deeply appreciative of the honor and opportunity to 
appear here and to make whatever contribution I can to this commit- 
tee’s study of monopoly in the antitrust laws. 

I have filed a statement of my views with the committee, and I am 
not going to presume on the committee’s time by reading it. 

However, if I may briefly, I should like to identify the high spots 
of what I have to say. 

The Cuarrman. Your statement will be received in the record. 
(The prepared statement of Mr. Reuss follows :) 






STATEMENT OF REPRESENTATIVE HENRY S. Reuss (WISCONSIN) RELATIVE TO MAJOR 
ANTITRUST PROBLEMS, AND THE RECENTLY PUBLISHED REPORT OF THE ATTORNEY 
GENERAL’S NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAWS 


Mr. Chairman and members of the committee, I appreciate the opportunity to 
testify briefly on current problems relating to monopoly and the antitrust laws. 

The report of the Attorney General’s National Committee to Study the Anti- 
trust Laws, released March 31, 1955, contains an accurate and illuminating his- 
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tory of American adjudication in the field of monopoly and antitrust. It will 
be extremely useful both to practitioners and to students. 

But in the committee’s recommendations on how to combat monopoly, and 
protect the interests of the consumer and small-business man in a free enterprise 
economy, there is an almost complete failure to comprehend that there is any- 
thing to be alarmed about. Most of the committee’s recommendations, such as 
they are, are in favor of weakening rather than strengthening the antitrust 
laws. And the committee rather completely disregards the broad fields of eco- 
nomic life outside the conventional antitrust category where the situation fairly 
cries for constructive analysis and recommendation. 

Yet it was perfectly obvious from the date of the committee’s appointment on 
August 27, 1953, that the committee’s report would be tenderly solicitous of the 
antitrust law violator, and that the consumer and small-business man would re- 
ceive little attention. Of the 59 committee members, 33 were lawyers or econ- 
omists who have represented corporations involved in antitrust cases in the 
courts or before the Federal Trade Commission. It is no reflection on the charac- 
ter or ability of these men, which is great, that they should be preoccupied with 
the position of the antitrust law violator. In a study to be made of automobile 
personal injury law, for instance, I would expect that a committee made up pre- 
dominantly of lawyers whose careers had been devoted to representing plain- 
tiffs would come up with different conclusions than would a committee made 
up of lawyers who had spent their professional lives representing insurance 
companies. It should, therefore, be a disappointment, but no surprise, that the 
present committee’s deliberations reflect a particular concern for just one of the 
participants in an antitrust proceeding. 

Here are some examples of the committee’s suggestions, or lack of them, for 
legislation, administration, and interpretation in the specific field of antitrust 
which I believe opposed to the public interest : 

1. The committee recommends that a victim of an antitrust violation no longer 
be allowed, as a matter of right, to recover triple damages from the antitrust 
violator. Instead of the mandatory triple damages now authorized, the com- 
mittee recommends discretionary triple damages. What purpose is to be served 
by this tender treatment of the antitrust violator is never made clear. 

2. The committee recommends reduction in the penalties for violating orders 
of the Federal Trade Commission. 

3. The committee recommends that the Federal Trade Commission be stripped 
of its authority to impose quantity limits in cases where there are so few large- 
scale purchases as to render quantity discounts unjustly discriminatory or pro- 
motive of monopoly. The committee makes this recommendation despite the fact 
that the quantity limit proviso has been used only once since 1936, and despite 
the fact that the case testing its validity is still in court. Here again, it is not 
quite clear what public purpose is to be served by the hasty repeal of a law with 
which we have had little experience so far and which many small-business men 
regard as important protection against price discrimination. 

4. The committee recommends that royalty-free licensing and dedication of 
patents never be used as a remedy in an antitrust ease. In my opinion, this can 
be justified neither on constitutional nor policy grounds. Certainly there is no 
evidence that the courts have ever abused the broad equity powers they now have 
in shaping a remedial decree. There is no indication that royalty-free licensing 
or dedication of patents has worked even modest hardship on a single defendant 
in an antitrust suit. 

5. The committee recommends that dissolution, divorcement, and divestiture be 
used only in the most unusual circumstances; that it be invoked only where less 
drastic remedies will not accomplish the purpose of the litigation. Such caution 
and restraint is hardly justified by experience. It cannot be argued, for ex- 
ample, that too many trusts have been busted in the 60-year history of the Sher- 
man Act. Nor can it be contended that dissolution imposed a harsh or onerous 
burden on property in those cases where the courts have authorized it. Cer- 
tainly, the Standard Oil Co. of New Jersey, the American Tobacco Co., the 
Du Pont Co., and the Pullman Co. have not come to grief as a result of dissolu- 
tion, divorcement, or divestiture. In my opinion, therefore, the committee should 
have recommended the use of any remedy necessary to pry open to competition a 
market which has been closed by defendants’ illegal restraints. If dissolution, 
divorcement, or divestiture are appropriate in achieving this goal, the public 
interests demand that they be used. 
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6. The committee endorses various interpretations of the Robinson-Patman Act 
which are likely to weaken, and weaken seriously, the law of price discrimina- 
tion. Most disturbing is the committee approval of the decision in the Standard 
Oil of Indiana ease, which makes it a complete defense to show that a particular 
discrimination was made in good faith to meet the equally low price of a com- 
petitor. To my mind, this is not the tough competition that the defendants of 
bigness talk about. To my mind, a seller ought to be allowed to discriminate in 
price only where he can demonstrate that such discrimination is justified by 
savings in cost. Any other rule of law would signify a return to those dark days 
when powerful buyers, by the sheer exertion of market pressure, could extract 
discriminatory favors not available to their less fortunate competitors. It would 
thus signify the demise of thousands of small business firms—the very situation 
which the Robinson-Patman Act was designed to prevent. 

7. The committee failed to recommend an increase in the criminal penalties 
under the Sherman Act from $5,000 to $50,000. Instead, it approved the very 
modest increase to $10,000. In view of the repeated demands by the Justice 
Department and others for an increase to $50,000, I find the committee’s action 
difficult to explain. Little imagination is required, it seems to me, to realize 
how puny a $10,000 fine is when compared to the vast assets of many antitrust 
violators. Under these conditions, the possible profits to be derived from illegal 
conduct virtually makes a Sherman Act violation a good business risk. More- 
over, it is arguable that the $5,000 fine was inadequate in 1890, and that it is 
therefore even more inadequate today when the purchasing power of the dollar 
is so much lower and the corporate structure so much more complicated and far- 
flung than it was at that time. Hence it is not difficult to understand why in 
1953, and again in 1955, the House of Representatives authorized an increase in 
the maximum fine to $50,000, and why Attorney General Brownell has repeat- 
edly urged that the Senate concur in this action. It is difficult to understand, 
however, why the committee refused to go along with the Attorney General. 

8. The commitee failed to recommend a vigorous enforcement of the Celler- 
Kefauver Act of 1950 as a means of stopping the current tide of mergers. Alli the 
committee suggests is that a test case be filed at the earliest opportunity so as 
to obtain clarification of the law. But the committee does say that the intent of 
Congress was Clear ; that Congress wanted to arrest the acquisition of assets wher- 
ever the effect thereof may be to substantially lessen competition and to create 
tendencies toward monopoly; in short, that Congress wanted to stop in its in- 
cipiency any further trend in the direction of economic concentration. Despite 
the plethora of horizontal, vertical, and conglomerate mergers in many sectors 
of the economy, and despite the relative inaction and inertness of the enforce- 
ment agencies, the committee does not call for an intensification of enforcement 
activity. Instead, the committee seems content to await judicial reaction to a 
test case. Meanwhile, mergers continue to be made at the rate of nearly 800 a 
year, 4 times the rate prior to 1951. 

The committee’s report fails to recognize what I think is true: that the biggest 
threat to free enterprise lies outside the traditional field of antitrust law rather 
than within it. To cite five areas in which the committee might have made con- 
structive recommendations but did not: 


1. GOVERNMENT PROCUREMENT AND SMALL BUSINESS 


With Federal budgets in excess of $60 billion annually, Government procure- 
ment obviously has a tremendous impact on the Government’s attitude toward 
big business. Secretary of Defense Wilson said right before taking office in 
January 1953, ‘““What’s good for General Motors is good for the country.” In the 
next 18 months, while the independent members of the automobile industry, in- 
cluding Nash, were struggling to keep alive, while thousands of workers at 
Nash plants in Milwaukee and Kenosha were unemployed, the net new defense 
contracts going to General Motors increased by $1.7 billion, while the net new 
contracts going to all other auto companies combined declined by $395 million. 

Even without a General Motors slogan there is a strong tendency for procure- 
ment officials to place contracts the easy way, with a few large suppliers rather 
than with many small ones. Unless proposed contracts are broken down to suit- 
able size, only large companies are in position to submit bids. Procurement 
practices which block the way for small business must always be watched for 
and overcome. This was true during World War II; it was true during the 
Korean war; it is even more true today. Constant efforts are required to over- 
come these tendencies and to make sure that small business is enabled to bid 
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for its share of Government contracts. Given fair opportunity to bid, small busi- 
ness can be surprisingly successful. Without fair opportunity, it cannot hope to 
achieve a fair share of the contracts. 

The share which small business should reasonably secure of total military 
procurement contracts was estimated by the House Small Business Committee, 
in the 82d Congress, as approximately 35 percent. The share of procurement 
actually obtained from small-business sources, however, has consistently run 
below this figure. At times, indeed, the small-business share has been no more 
than half of this target percentage. 

The Congress has repeatedly issued statutory instructions with respect to the 
fair treatment of smail business, and committees of both Houses maintain a 
watchful eye on all aspects of the subject. The present administration thought 
the point so important that it used the congressional majority it once possessed 
to abolish the existing ageucy and substitute a new one, the Small Business Ad- 
ministration. Despite congressional instructions, however, and despite adminis- 
tration ballyhoo, the small-business share of procurement continues at an un- 
satisfactory level. When improvement is reported, it is plain that it has resulted, 
not from any improvement in procurement practices, but simply from the cutting 
back of total procurement, particularly of spending on the items of “heavy hard- 
ware.” Then, when any expansion of military procurement occurs, down the 
percentage will go again. 

Until very recently, considerable ingenuity and effort were devoted by the De- 
fense Department to provide a statistical basis for camouflaging the smallness of 
the small-business share of military contracts. This was done by comparing 
small-business contract awards, not with total procurement, but only with that 
part of the total deemed to be “suitable” for small business. This obvious phony 
promptly drew fire, but it is only this April that congressional criticism has led 
to its abandonment. The Defense Department has announced the dropping of 
the designation of “suitability” as a statistical device for reporting the small- 
business share. Unfortunately, neither the Department nor the Small Business 
Administration can guarantee that the manpower released from this operation 
of statistical camouflage will now be devoted instead to genuine improvement in 
the administration’s performance toward small business. 

The program upon which principal reliance is placed to secure contracts for 
small business is known as that of “joint determination” between SBA and the 
several procurement agencies. The farcical ineffectiveness of this program is 
abundantly clear from the latest SBA report, which provides statistics covering 
the 18-month period ended January 31, 1955. 

During this period, when military procurement totaled more than $30 billion, 
the total contracts which SBA proposed to earmark exclusively for small business 
was $600 million, or less than 2 percent of total military procurement. The 
value of procurement contracts actually awarded under this earmarking is 
reported at less than one-third of this amount, which is to say at about two-thirds 
of 1 percent of the grand total. And of this two-thirds of 1 percent, no one can 
say what part would have gone to small business even without earmarking. 
With at least 20 times and perhaps 50 times as much in procurement contracts 
going to small business outside the joint-determination program as through it, 
how can this effort, costly though it is in budgetary terms, possibly be taken 
seriously ? 

In Milwaukee County, the northern part of which constitutes the congressional 
district which I represent, total industrial production in 1953 was slightly more 
than $3 billion and in 1954 was about 90 percent as great. A considerable frac- 
tion of this production, which for the period, August 1953 through January 1955, 
must have totaled well over $4 billion, is accounted for by small business. During 
this period, SBA informs me, contracts awarded to Milwaukee companies under 
the joint-determination program totaled slightly more than $500,000—15 con- 
tracts in 18 months. Even if we put the small-business share of total Milwaukee 
industrial production at no more than $1 billion during this period—less than 
one-quarter of the total—the contracts reported by SBA would constitute only 
one-twentieth of 1 percent of small business production during these 18 months. 
And yet it is upon such a program as this that the administration would have 
small business, in Milwaukee and in the country as a whole, rely for fair treat- 
ment in the placing of procurement contracts. 
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2. ATOMIC POWER 


The Atomic Energy Commission is giving the dominant companies in the elec- 
tric industry a preference today in the provision that only utilities spending at 
least $100,000 a year on research may participate in the study groups now work- 
ing with the Atomic Energy Commission on industrial use of atomic energy. The 
National Rural Electric Cooperative Association has rightly protested that this 
in effect keeps the small power utilities out of this dramatic peacetime develop- 
ment of atomic energy. This is worse than monopolizing the opportunity to enter 
a field of business—it monopolizes the opportunity even to prepare to enter it. 
How can such perverse policies possibly be reconciled with the brave words in 
the President’s economic report of last January, “Through all its policies, the 
Government must encourage enterprising action by business managers, investors, 
and workers, in an environment that is basically free and competitive.” ? 


3. TELEVISION 


In no field is monopoly more threatening today than in that of television, where 
increasingly a few large networks and newspaper organizations are acquiring a 
stranglehold on the industry. The Federal Communications Commission has 
accelerated this trend. In television, as elsewhere, the big get bigger and the 
independents go broke. In the last few months, independent UHF stations in 
Milwaukee, Oshkosh, and elsewhere have given up the ghost and gone off the air. 
The 4 major television networks and the 16 stations they own received 53.5 per- 
cent of the entire broadcasting revenues of the television industry in 1953; the 
other 318 stations, comprising 95 percent of the total number, received only 
46.5 percent. 

Two months ago, Milwaukee had four local television stations, all of them 
independent and all of them locally owned by Milwaukee businessmen. Today, 
as a direct result of the Federal Communications Commission’s policies, we have 
one locally owned television station, WITMJ. Of the other local independent 
stations, Columbia Broadcasting System has acquired WOKY, now WXIX; 
Hearst Newspapers, Inc., is in the act of acquiring WIT'VW; and the remaining 
station, WCAN, finding its franchise canceled by CBS, has gone out of business. 
As the number of stations diminishes, their advertising rates go up and up, and 
soon the small-business man finds that he cannot afford to pay their rates for 
television advertising. Whereis it going to end? 


4. AIRLINES 


Instead of promoting competition for the airlines, Federal regulation has 
steadily promoted monopoly. Since the Civil Aeronautics Act was passed in 
1938, not a single new airline carrier has been certificated on the trunk routes. 
The Government itself acts to keep out newcomers who might lower the rates, 
expand air travel, and also eliminate the subsidies which we taxpayers now 
have to pay to the airlines. 

A horrible example of how the Government itself tries to create monopoly was 
furnished in the Northwest Airlines case 3 months ago. There, Secretary of 
Commerce Sinclair Weeks got the President in one of his unguarded moments 
to overrule a unanimous decision of the Civil Aeronautics Board, thus removing 
Northwest Airlines entirely from the Milwaukee-Honolulu route and giving Pan 
American World Airways (which received a cool $27 million in subsidies from 
the taxpayers last year) a monopoly on that route—though Northwest was 
willing to perform the flight without a cent of subsidy! Fortunately, the pro- 
tests were long and loud. The President had to back down and reverse himself, 
reinstating Northwest Airlines on the Milwaukee-Honolulu route. But the 
Civil Aeronautics Act itself gives far too little emphasis to the creation of a 
competitive airlines system. 


5. CARTELS AND FOREIGN POLICY 


The committee failed to recommend that our Government support, negotiate 
and sign an international treaty or convention against cartel restraint and monop- 
olistie practices. This marks a real retreat from the days of the Marshall Plan, 
when this country negotiated agreements with various European countries 
pledging them to fight cartels and restrictive agreements. The international 
cartel problem, as the minority points out, is one of the most thoroughly studied 
issues in public life. The costly burden which foreign monopolies and cartels 
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have imposed on the American economy has been fully documented by many 
governmental and private studies. There is general agreement that the present 
state of the law, and the differing economic policies and philosophies on the 
subject which prevail in capitalist countries, make international adjudication 
a cumbersome procedure for tackling the problem. In my opinion, therefore, 
the committee was remiss in dealing with one of the most important limitations 
of the antitrust law as a means of assuring and protecting a free competitive 
economy in the United States and the free world. 

The legislative supervision of these matters falls primarily within the juris- 
diction not of the Committee on the Judiciary, but of the Committees on Armed 
Services, Banking and Currency, Small Business, Interstate and Foreign Com- 
merce, Foreign Affairs, Appropriations, Government Operations, and the Joint 


Committee on Atomic Energy. 
But would not this committee perform a valuable service if it attempted to 


evolve policy criteria that could unify the approach of all these committees to 
the matters under their jurisdiction that involve monopoly and free enterprise? 
Such criteria could be communicated directly to the committee involved or pos- 
sibly through a House resolution. It is time that we ceased viewing the problem 
of monopoly, with all its implications for our society, as exclusively involving 
the antitrust laws, and instead viewed it in a broader context. 


The CHarrmMan. You may proceed, Congressman. 

Mr. Reuss. I am available for any questions the committee has to 
ask, 

First, a word about the report of the Attorney General’s committee. 

Mr. Fine. Excuse me, Mr. Chairman, but I wanted to know wheth- 
er you gave us your background. At least give us some idea as to your 
background which might affect the weight of your testimony. 

Mr. Reuss. Well, perhaps the reason I did not go into my back- 
ground is that it is not very heavy or weighty on this. 

As I say, I am a Congressman from Milwaukee, Wis., and this is 
my first term. I am a practicing lawyer in Milwaukee for 19 years. 
I have done some antitrust work in my private practice. 

Mr. Frnr. Iam glad you have gone into that. 

Mr. Reuss. I have been at Cornell and Harvard Law Schools. 

The CuarrmMan. And, quite important, a Democrat. 

Mr. Reuss. I am proud of all three. 

That is about the extent of my background. 

I appear here with no more interest than any one of the other 434 
Congressmen who, of course, also represent consumers, small-business 
men, larger businessmen, and the whole community. 

On the report of the Attorney General’s National Committee To 
Study the Antitrust Laws, I have studied large parts of it. 

It certainly will be a useful work for practitioners and students. 
However, I feel that it takes an unduly relaxed and complacent view 
about the present state of monopoly and the antitrust laws. 

In its recommendations in the field of antitrust, it far too often, in 
my opinion, make recommendations which would weaken rather than 
strengthen the antitrust laws; and of even greater concern is the fact 
that it almost completely disregards the vast field of economic life 
outside the conventional antitrust category, where constructive anal- 
ysis, criticism and recommendation would certainly have been in order. 

Now, there has been testimony before this committee that some 33 
of the 59 members of the Attorney General’s National Committee To 
Study the Antitrust Laws were lawyers or economists who had from 
time to time, and some at the present time, represented corporations 
which were involved in antitrust proceedings in the courts. 
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It is no reflection on the character or ability of the members of that 
committee, and I believe both are great, that a committee with that 
kind of a makeup you would expect to present a somewhat biased view. 

For example, if one were conducting a study of automobile per- 
sonal injury cases, and you had a committee which was made up pre- 
dominantly of plaintiffs’ lawyers, you would expect them to present 
a viewpoint which reflected that; or if they were insurance company 
lawyers, you would expect them to reflect that. ; 

Therefore, I think it was disappointing, although no surprise, that 
the Attorney General’s committee report reflects a particular con- 
cern for just one of the participants in an antitrust proceeding. 

I would like to summarize briefly the eight recommendations or lack 
of recommendations in the field of antitrust which I feel are opposed 
to the public interest in that they would weaken rather than strengthen 
our present antitrust laws, and I will just mention them briefly. _ 

One, the committee recommends that treble damages obtained in a 
private suit against an antitrust violator be made discretionary rather 
than mandatory. 

I have always felt that the mandatory proviso for an adjudicated 
antitrust violation was an important element in preserving the com- 
petitive economy. 

The CHatrMAN. It is one of the greatest aids, is it not, for the 
enforcement of the antitrust laws? 

Mr. Revss. That certainly has been true in my community where, 
in recent years, several such actions against monopoly have been taken 
by private persons who were activated in part by the mandatory treble 
damage provision. 

Secondly, the committee recommends reduction in the penalties for 
violations of FTC orders, which seems to me unnecessary. 

Third, the committee recommended, although there were dissents, 
that the FTC be stripped of its authority to impose quantity limits 
in cases where there were so few large-scale purchases as to render 
quantity discounts unjustly discriminatory, or to promote monopoly. 

Fourth, the committee recommended the abolition of the remedies 
of royalty-free licensing and dedication of patents. While, in my 
opinion, those remedies are drastic and should be sparingly used, it 
would not be, I think, in the public interest to remove them entirely. 

Five, the committee recommends that dissolution, divorcement, the 
divestiture be used only in the most unusual circumstances. It seems 
to me those remedies have in the 60-year experience with the Sherman 
Act been the most significant weapon in the antitrust armory, and it 
certainly would be difficult to argue that Standard Oil of New Jersey, 
the American Tobacco Co., the Du Pont Co. and the Pullman Co. have 
come to grief as a result of the use of the dissolution, divorcement, and 
divestiture procedures. 

The CHairman. Those split companies became as large, if not 
larger, than the parent company. 

Mr. Reuss. That is certainly true, I think, in every one of the cases 
I have mentioned. ; 

_ Six, the committee endorsed the Supreme Court’s decision in the 
Standard Oil of Indiana case, which would make it a complete defense 
to show that a particular price discrimination was made in so-called 
good faith. That rule of law is the subject of a bill introduced by 
Congressman Patman who has earlier testified. 
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I indicate where I stand on that by joining Congressman Patman 
along with, perhaps a hundred other Congressmen in his equality of 
opportunity bill. 

t seems to me that the Robinson-Patman Act, as amended by H. R. 
11, the equality of opportunity bill, is a significant measure of pro- 
tection of the small-business men against discrimination, and the com- 
mittee’s recommendation which, in effect, is a recommendation against 
the passage of H. R. 11, should not be followed. 

Seven, the committee failed to recommend, as this House has very 
Poepef voted, an increase in Sherman Act penalties from $5,000 to 

50,000. 

With the general movement of the price index in recent years, and 
with the large-scale corporate activity against which the antitrust 
laws operate, it seems to me the House did well to vote that increase, 
and I would hope the Senate would join it, and it will become law. 

Mr. Scorr. Mr. Reuss, it has been brought out here in earlier testi- 
mony that the Attorney General, the Department of Justice, joined in 
approving that. 

Mr. Reuss. I give credit to the Attorney General for doing that. 

Mr. Scorr. It certainly points out that the Attorney General’s Office, 
and the report of the Attorney General’s committee are not neces- 
sarily one and the same thing. 

Mr. Reuss. And I hope the Attorney General was as much disap- 
pointed as I was when he saw what his own stepchildren have done 
to him on this particular point because it, of course, flouted what he 
himself had so strenuously urged. 

Eighth, and finally, in this series of antitrust points, the commit- 
tee, instead of recommending vigorous enforcement of the Celler- 
Kefauver Anti-Merger Act of 1950, somewhat timidly said, “Let there 
be a test case.” 

It seems to me that the intent of Congress was clear, and that the 
duty of a law-enforcement agency should be to go ahead and enforce 
it, let the chips fall where they may. 

The Cuarrman. There was a test case up in Hartford specifically 
on that score, Hamilton Watch Co. against the Benrus Watch Co. 
Although that case did not involve the Government, it did involve an 
interpretation of the Celler-Kefauver Act. 

Mr. Reuss. Passing then from the 8 instances that I wish to call 
to the committee’s attention, in the traditional category of the anti- 
trust laws, I would like to point out 5 large and important fields 
of economic activity where the Attorney General’s committee ignored 
what seemed to me real threats to free enterprise and competition. 

One, Government procurement and small business. With Federal 
budgets in excess of $60 billion annually, and with $30 billion of mili- 
tary procurement in the 18 months ending last January 31, it is obvious 
that Federal procurement policies have a tremendous impact on the 
problem of how to keep small business alive and healthy. 

The House Small Business Committee of the 82d Congress recom- 
mended that small business should secure at least 35 percent to total 
military procurement contracts. 

I point out that the Secretary of Defense, Mr. Wilson, when he 
was being confirmed in January 1953 made his famous statement that 
what is good for General Motors is good for the country. 
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Now it is significant that in the 18 months immediately after that 
statement, while the independents in the automobile industry, includ- 
ing Nash, which has a large plant in my hometown of Milwaukee, 
were struggling to keep alive, and while thousands of workers at Nash 
plants in Milwaukee, Kenosha, and elsewhere were unemployed, the 
net new defense contracts going to General Motors increased by 
$1,700,000, while the net new contracts going to all the other auto- 
mobile companies combined declined by $395 million. 

Just last week, Mr. Chairman and members of the committee, [ 
was waited on by a delegation of working people from the Nash plant 
in Kenosha, urging me to do everything I could, as a Congressman 
from Wisconsin, to see that defense contracts were allocated on a 
little more fair and egalitarian basis so that the independents, too, 
could demonstrate that what is good for Nash and the independents 
is also good for the country. 

I mentioned a moment ago that the 82d Congress’ House Small 
Business Committee had fixed a target figure of 35 percent as some- 
thing that would represent a fair share of procurement defense con- 
tracts for small business. 

As the committee well knows, of course, that 35 percent share has 
never been realized in practice, except for very short periods of 
time. 

The Cuarrman. In other words, just because it is easier for the 
military to allocate and channel procurement to one or two big com- 
panies is no reason why they should not consider other factors, namely 
surplus labor markets and other conditions in Milwaukee and other 
industrial areas. 

Mr. Reuss. I would thoroughly agree with what the chairman has 
just said, and might say that more than that, there is an affirmative 
social and economic value in small business. 

I think it is up to our society to sometimes sacrifice an ounce of 
efficiency so that we may keep the channels of trade open, so that we 
may keep small business in being, so that our children can have some 
choice of how they are going to spend their economic life. Certainly 
we need big business, but I also think we need a strong and healthy 
small business economy. 

Mr. Rocers. May I suggest that we have the defense budget up 
over there under an open rule, and not subject to a point of order, 
and why don’t we drat an amendment to say that 35 percent should 
go to small business and put it in ? 

The Cuarrman. We cannot put a rider on an appropriation bill. 

Mr. Rogers. Oh, yes; they granted it. It is not subject to a point 
of order. 

The Cuatrman. The rider must be worded very, very skillfully. 

Mr. Rogers. We have a couple of boys over here. Let them draft it. 

The Cuatrman. The committee on the Study of the Growth of 
the Monopoly Power came to the conclusion, as a result of painstaking 
hearings, that big business is not more efficient than small business. 
That emphasis was borne out by a statement of Andrew Carnegie. 
That the big fellows were imitators, and not originators. 

Mr. Reuss. Indeed there comes a point, many economists say, where 
excessive bigness produces inefficiency. 
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But what I was saying, Mr. Chairman, was that even if it could 
be established, which I do not for a moment concede it can be, that 
small business is in any particular case less efficient than large busi- 
ness, I still think that there are social and humanitarian values that 
have to be regarded in the overall operation of the economy; and 
certainly in this $30 billion military procurement program, those social 
values cannot be disregarded. 

The point I wish to make which, of course, is an obvious one, is 
that small business is not getting the share of defense orders which 
Congress has repeatedly indicated it wants small business to get. 

I would like to make two specific points on this. Until very recently 
the Defense Department provided the country and the world with 
statistics which were alleged to show how much small business was 
getting, and those statistics showed quite a healthy share going to 
small business, and the question was a share of what ? 

Well, when that statistical formula was examined, it was determined 
that the Defense Department had set up something called suitability. 
They first determined whether a contract was suitable for small busi- 
ness allotment, and since the determination of suitability was a rela- 
tively small pile, it was very easy for somebody with a slide rule to 
show that small business was getting a large share of it. 

Happily, this fig leaf to cover the nakedness of the small business 
procurement program was done away with last month, and I hope 
that the statisticians who have been fooling around with such a barren 
exercise are now put to work at something useful. 

Another point I wish to make is the so-called joint determination 
program between the Small Business Administration and the several 
procurement agencies. 

The committee is familiar with that, but I am not sure that the com- 
mittee is aware that the most recent Small Business Administration 
report, the one which covers the 18-month period ending January 31, 
1955, shows that the value of procurement contracts actually awarded 
under this joint determination program is something like two-thirds 
of 1 percent of the grand total by dollar volume, or a tiny fraction of 
the total of $30 billion. 

Passing to the field of atomic energy, I point out that the Atomic 
Energy Commission, when I last inquired—I think it is still the case— 
provides that to join one of its industrial study groups for the develop- 
ment of the peacetime industrial uses of atomic energy, you have to 
be a utility which spends at least $100,000 a year on research. 

Now, that may not sound like an awful lot, but the effect of that is 
to cut off from the study groups many rural groups which would like 
very much to be part of it, but find themselves priced out of the market. 

The Crarrman. In other words, the effect of that is that only the 
largest companies are participating in the atomic energy program. 
There may be a lot of small companies that could make a very valuable 
contribution, and they are left out in the cold ? 

Mr. Rewss. Exactly. 

That dollar limitation means that the small private or public utility 
finds it financially impossible to get this know-how to make its 
contribution. 

The CrHatrman. So that these larger entities become larger and 
stronger because of a government subsidy, and to that extent smaller 
entities find it increasingly difficult to get a place in the sun. 
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Mr. Revss. Another case, Mr. Chairman, where governmental 
agencies themselves instead of doing their best to ventilate the econ- 
omy and to prevent monopoly, seem to be doing their very level best 
to foster it. 

Mr. Rocers. Let me ask you, under the authority of the law that we 
passed at the last session of Congress regarding the Atomic Energy 
Commission, when these studies are made they come up with the an- 
swer, is not the result then available to everybody else in the industry ? 

Mr. Reuss. I believe it is, Congressman Rogers. But meanwhile, 
the participation 

Mr. Rogers. Yes. 

Mr. Reuss. In the process is denied those who cannot fork up the 
$100,000. 

The Cuarrman. And you aptly point out the inconsistency by the 
following: 

How can such perverse policies possibly be reconciled with the brave words in 
the President’s Economic Report of last January, Through all its policies the 
Government must encourage enterprising action by business managers, investors, 
and workers in an environment that is basically free and competitive. 

I think that is a very important question to ask. 

Mr. Scorr. Mr. Chairman, right along those lines, is that not just 
what the Government is trying to do? 

Let me ask Mr. Reuss, is not the Government seeking to pass some 
of the expense and the burden of research from Government and 
from the taxpayer on to private industry, and is it not providing this 
incentive by giving a preference to those industries which will take 
from the Government a part of the expense of research into atomic 
energy!’ Is that not a process of getting away somewhat from big 
Government and passing on to private enterprise the obligation of 

research into the tremendous powers of atomic energy ? 

While it may seem to be discriminatory, is not the purpose to say 
to the utilities, “If you are willing to take part in research we will 
give you contracts to make research feasible by you for what you 
spend for general research?” 

Isn't there some way of making a return to them for that outlay ? 

Mr. Revss. Certainly, I share your feeling that it is good for the 
Government to delegate to private industry “such research functions 
as private industry can perform, and to the extent that that is done, 
the taxpayer is ahead. 

However, the point I was making is that why was not the delegation 
to little private utilities as well as to big private utilities?’ Why should 
not an eager beaver little private or public utility, which spends 

$10,000 a year on research, why are they not allowed to make their 
contribution and, in turn, some of the know-how might rub off on 
them in the process? 

It seems to me that here again is a case where from the standpoint 
of brute efficiency, perhaps, yes, perhaps you can only say a company 
spending $10 million a year in research can enter the matter. But 
from the standpoint of seeing that there are a number of companies 
throughout the country, utilities, public and private, through the coun- 
try that participate in this know-how, it would seem to me that we 
could have sacrificed an ounce of efficiency for a pound of free enter- 
prise. 
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Mr. Scorr. The $100,000 limitation may be an arbitrary one, but, 
of —_ so would $10 or $1 or $1 million. I suppose we had to fix 
a figure. 

If you fix $10,000 a year for research, you pay 1 man’s salary, and 
that 1 man, it is true, might have the brains to come up with a very 
important contribution. But I take it they have to fix something as a 
~ to encourage industry to go out and do some of this research on 
its own. 

The Cuarrman. Is it not true that they do not have to pick a for- 
mula that will make it the exclusive province of the large, the very 
large power companies? As the National Rural Cooperative Associa- 
tion pointed out, this kind of a program keeps small utility power com- 
panies out of this development. 

Is it not true that these work groups which are limited to these 
big companies under this formula, get in on the ground floor, as it 
were; they learn more about the program and about atomic energy 
and, therefore, have a tremendous head start over the other fellows 
who have been excluded from the program? And to that degree, you 
keep building up these big operations and make them huge and mono- 
lithic, and eventually just freeze out the smaller power companies com- 

letely ¢ 
r Mr. Reuss. Yes; and I happen to know a good many of the engi- 
neers who work for the small power utilities in my own State of Wis- 
consin, and I find some tremendously competent people, some people 
who could really make some contributions to the study groups, and I 
hate to see them cut out by a limitation that, I believe, sir, is arbitrary. 

Now, of course, you have got to pick a dollar figure somewhere, but 
I would like to see the Atomic Energy Commission err, if it is going 
to err, on the side of fixing it too low and let someone into the act. 
who is from a smaller company. 

Mr. Roprno. Mr. Reuss, what would be the answer to that? What 
would you substitute in place of the $100,000 figure ? 

Mr. Revss. I do not want to suggest that I have the perfect answer, 
but if asked, I would say I would cut out the dollar limitation. 

Mr. Roptno. Do you think that, in view of the fact that atomic 
energy has been in the public domain and the Government controls it, 
some arrangement could be worked out whereby all companies that 
could make a contribution would be invited into a plant that would 
be under the exclusive control of the Government for research pur- 
poses? Thereby you would not have to fix any arbitrary figure and 
smaller companies could make a contribution. 

Mr. Reuss. That is a very ingenious suggestion, Mr. Rodino; and I 
think that would be one way of insuring that small utilities as well as 
large utilities get a chance to make their contribution. 

Mr. Roprno. Yes. Otherwise you would be setting some arbitrary 
figure somewhere along the line, and be precluding somebody from 
coming in. 

Mr. Reuss. Of course, my suggestion was that the figure be set at 
zero; that we not put a dollar sign on the amount of research. But I 
think the suggestion you make is very worth while looking into. 

Mr. Scorr. The small utilities could, by the use of a little American 
ingenuity, get themselves into this thing by forming a trade associ- 
ation of their own. By contributing about $2,000 a member, and they 
could put up $100,000 for a laboratory, and ask for representation in a 
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study group. We still operate under free enterprise in this country, 
and if I were a small utility trade association that is what I would 
be urging it to do. 

Mr. Reuss. We should not have to force them into any artificial 
arrangement there to come into what the AEC has set forth. 

Passing on to the third area that I wish we had had some learning 
from the Attorney General’s committee on, in the field of television, 
there is another example of where a governmental agency, the Fed- 
eral Communications Commission, is accelerating the tendency de- 
scribed by the committee chairman whereby the big get bigger. 

The 4 major television networks and the 16 stations they own got 
53.5 percent of the total industry broadcasting revenues in 1953, 
whereas the other 318 stations, 95 percent of the total number, re- 
ceived only 46.5 percent. 

What happened in my own hometown of Milwaukee in the last 2 or 
3 months in indicative of a national pattern that I know will concern 
this committee. 

Two months ago in Milwaukee we had four locally owned inde- 
pendent television stations, owned by Milwaukee businessmen. 

Today we have one locally owned independent Milwaukee television 
station. 

Mr. Rogers. Let me ask you a question in that regard. 

Mr. Reuss. Yes, sir. 

Mr. Rogers. Have you looked into the question of whether or not 
subscription television may or may not upset this monopoly that you 
are talking about ? 

Mr. Reuss. I have not looked into it enough, Congressman Rogers, 
so that any opinion of mine would not be worth anything. I will say 
that in my belief it should be thoroughly and sympathetically studied 
by the appropriate committees of both Houses of Congress, because we 
have to look everywhere for a solution to this trend whereby increas- 
ingly the television channels are getting into the hands of the great 
networks and the large chains. : 

Mr. Rogers. I understand that the Federal Communications Com- 
mission has sent out an invitation to get suggestions on the question of 
subscription television. At least, that is what the literature which has 
come to my office indicates, and I just wondered if you ever gave any 
thought as to whether or not there is a fight between the so-called Big 
Four of television as against others who are for subscription television. 

Mr. Revss. To which my answer was that it seems like a possibly 
constructive solution, and [ have not yet given it enough thought so 
that anything I could say on it would be of any value. 

Let me point out what happened to those 4 independent stations of 
2 months ago, and why we have only 1 independent now. 

A national chain, CBS, bought 1 independent. Its act of doing so 
meant that it canceled its contract with another independent, which 
forced that independent to go out of business since it no longer had 
a network; and the third and last independent was bought by a 
national newspaper chain. So where we had 4 independent stations, 
we now have 1, and where we had a total of 4 stations, independent or 
outside-owned, we now have 3 stations. 

Mr. Rocers. What you are saying is that probably the local people 
of Milwaukee owned this station and, as you say, they sold it to a 
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newspaper chain. Now, the local people who started it are out of the 
television business. 

Mr. Reuss. That is correct. 

Mr. Rocers. And that it is operated by somebody else whose roots 
are not in Milwaukee ? 

Mr. Reuss. Exactly; and that has come about through the action 
and adjudication of the Federal Communications Commission. 

It seems to me an important aspect of economic and social life to 
be looked into by this committee and by other appropriate committees, 
because whatever way it came about, here you have a result which 
seems to me less healthy than where you had a variety of locally owned 
enterprises. 

Mr. Rocrrs. As I understand it, there was some ruling by the FCC 
that a national hookup should only own four stations. What you have 
reference to is the practice which has arisen, where an individual buys 
four stations, and cooperates with a national hookup in the same man- 
ner as if the national hookup was actually running the station; is that 
what you have in mind ? 

Mr. Reuss. Well, no. 

Here is a case where by a new FCC rule a national network was 
given legal permission to acquire a certain number of local UHF out- 
lets, whereupon CBS proceeded to acquire one as fast as it could in 
Milwaukee, and proceeded to cancel out its franchise on the other, all 
of which it was legally empowered to do; and let me say I hold no 
brief against CBS. I am just pointing out that the result of the Fed- 
eral Communications Commission decision and its handling of this 
policy was to remove two local independent stations from the face of 
the earth and substitute one chain. 

Mr. Scorr. What was the decision, Mr. Reuss? I do not quite get 
it. What was the FCC decision ? 

Mr. Reuss. The FCC decision, Congressman Scott, was to permit 
what it had not hitherto permitted, namely, the acquisition by a na- 
tional television chain of a certain number, I think it was 5 or 7, local 
UHF stations. 

The rationale behind that, I think, was that UHF stations in a lot 
of places were sick, and would it not be fine if the networks could bail 
them out. 

However, what happened was that a very healthy UHF station in 
Milwaukee was forced out of business because CBS canceled it out, 
and another UHF station in Milwaukee was purchased by CBS. 

Now again, CBS is an estimable television chain, but I think that 
the FCC’s action there is directly responsible for shifting ownership 
from local people to a national chain. 

Mr. Scorr. You mentioned the high cost of television advertising, 
and I was just thinking if that keeps on going up, it is going to make 
a farce of the Hatch Act, if it is not farce already. Something has 
got to give. The candidates for public office, who have to pay rates 
that are now 2 or 3 times the original rates charged on television, are 
at the same time limited in the amount they can spend, by Federal 
law, and frequently by State law. Every evasion under the sun is 
practiced, and it possibly may have been practiced by some Members 
of Congress since the law permits the setting up of all sorts of inde- 
pendent committees which can raise additional sums of money. 
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Which is cause and which is effect, I do not undertake to say. But 
what is happening is that. candidates are being compelled to go out 
and raise more and more money and therefore to obligate themselves in 
a manner of speaking to more and more people. I think there is 
simply trouble brewing. 

Mr. Reuss. I could not agree with you more, Congressman Scott. 
That is the essence of the monopoly problem as it relates to the tele- 
vision and radio networks. As the outlets get fewer, if I know any- 
thing about economic history, prices go up. They go up, as you point- 
ed out, to political candidates who either have to be rich men or have 
to mortgage large slices of themselves for large slices of money. 

Mr. Scorr. What my concern is that you are going to make it possi- 
ble for only rich people to run for office, or to require candidates to 
mortgage themselves to a great many people. 

Mr. Rocers. Then you would insist that the FCC have a rule that 
a television station cannot double the rates for politicians when they 
desire time. Do you think that is a good rule, Congressman ? 

Mr. Reuss. I am sure none of us want this colloquy to indicate that 
we are concerned solely with rates to politicians. You know the all- 
the-traflic-will-bear philosophy, which would raise rates for politicians 
would also raise rates for the grocer, the filling station proprietor, the 
dry-goods merchant, anybody else who wants to advertise, and so, as 
television rates go up, you would find that only the national chains 
would have the money to buy television time and thus his competitive 
advantage over the independent businessman is accentuated. It is all 
part and parcel of the same thing. 

Mr. Scorr. That is true of the grocery stores. Only the chain stores 
can get on television and the little corner store cannot get on. He 
cannot call attention to the fact he is nearer to you and selling at a 


lower price than the chain. 
Mr. Reuss. So when the bell tolls for the politician, it tolls also for 


the independent businessman. 

The CuarrMan. Is it not also true, that the great advertising agen- 
cies preempt the choice time spots thus making it increasingly difficult 
for local merchants to get those spots. This again makes the national 
chains stronger. 

Mr. Reuss. Yes, and in that connection, I have received a number of 
letters from independent television and radio broadcasters recently, 
making just that point, and if I may submit some of that material to 
the committee in extension of my testimony, I would like that privilege. 

The Cuarrman. I would be glad to have you do so. 

Mr. Roptno. Congressman, I would like to ask just one more ques- 
tion on the particular point that you emphasize. Was there any indi- 
cation in Milwaukee that after these big chain television companies 
took over advertising rates increased ? 

Mr. Revss. I cannot answer that because, for one thing, this has 
only been in effect now for a matter of weeks. I know, however, from 
correspondence I have had with radio and television outlets through- 
out the country, that that has quite generally been true in other areas 
where the number of outlets has grown fewer. 

Passing to airlines, I know there has been previous testimony on it, 
and there I would simply say what I think has already been said, Con- 
gressman Scott; I heard your colloquy with the Senator on that, that 
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the Civil Aeronautics Act itself merely lists the prevention of monop- 
oly in its statement of criteria as one of half a dozen things that should 
absorb the attention of the CAB. 

I think the time has come for a new look at the whole philosophy of 
granting certificates of convenience and necessity on the trunk air- 
lines, and perhaps from such a new look could come an affirmation 
that in 1955, the prevention of monopoly and the development of com- 
petition in the airlines is a most important factor. 

Again we had a horrible example of what can happen in the airline 
field, just a few months ago in a matter that concerned me and my 
constituents very much. 

There the President, overruling a unanimous decision of the Civil 
Aeronautics Board, actually removed Northwest Airlines from the run 
to Honolulu, and gave what amounted to a monopoly to Pan Ameri- 
can, even though Northwest Airlines had agreed to handle the haul 
without a cent from subsidy and Pan American was heavily subsidized 
by the taxpayers, in fact last year the line received I think in excess 
of $27 million in subsidies paid by the taxpayers. 

Fortunately there was a great outcry and the President, to his credit, 
reversed his action. But that case was symptomatic of other adjudi- 
cations by the CAB, and symptomatic of the fact that in the 17 years 
since 1938, and in the passage of the Civil Aeronautics Act, not one 
new national trunk carrier has been certificated. 

The Cuatrman. Well, the President deserves credit for his final 
action. But why was the previous action taken and who was respon- 
sible for the recommendation to the President ? 

Mr. Revss. As far as I have been able to determine, the man who 
put that one over was Mr. Sinclair Weeks, the Secretary of Commerce, 
who has never denied that it was he who got the President to change 
the unanimous order of the Civil Aeronautics Board, and do this in- 
credible thing of kicking out a competitor and giving a monopoly 
when the monopoly was requiring tax subsidies and the proposed com- 
petitor was not. Fortunately, now both are back in business, but for 
an ee 5 days it looked as if a monopoly was going to be granted 
this one line on the route. 

Mr. Scorr. It might be a field for legislative action because it has 
happened twice. You remember when President Truman, I think 
down at Key West, overruled a decision of the Board and authorized 
or approved the transfer of American Overseas Airlines to Pan Ameri- 
can, a decision equally controversial at the time. I know there was a 
great deal of public concern about it. I think the big difference was 
that President Truman did not reverse himself on it; President Eisen- 
hower did change his mind, but it does indicate there ought to be some 
clarification. 

Mr. Reuss. Of course, as to President Truman’s act, in some degree 
at least he had competition, because putting Pan American into the 
west coast-Hawaii run, and that was done at the same time in 1948, I 
think the result was that you had two lines or three lines—Northwest, 
United, and Pan American—which seemed to me a good thing. How- 
ever, let me hasten to a with you, sir, that I think a new look at the 
criteria, which after all are anne on the President as well as the 
CAB, is in order, and specifically, I should think that those ought to 


be revised so that the fostering of competition is made a primary aim 
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of CAB adjudication and that the President may not improvidently 
overrule the CAB, whether he be a Republican or a Democratic 
President. 

Mr. Scorr. What I am getting at is there might be some protective 
feature in the law which might prevent an overruling of the CAB 
without some intervening considerations. Perhaps a public hearing 
before the President would be desirable or a public presentation to 
him of reasons pro and con. Because no President of the United 
States, it seems to me, can keep advised at any given moment on all 
of the competitive maneuverings of the airlines. , 

Mr. Revss. I think that is an excellent suggestion, sir. As you 
know, there is no provision whatever for a hearing before the Presi- 
dent, and thus it was that the Secretary of Commerce superentey was 
able to get in there and without having to subject himself to the rigid 
discipline of cross examination and being asked to come through with 
a few facts in support of his position, he was able to sell that to the 
President in what I am sure was an unguarded moment. A public 
hearing would have prevented that and if there was ever a case where 
secrecy in Government was indefensible I think it was in that sort of 
review. I think that is an excellent suggestion. 

Mr. Scorr. I think we ought to give some consideration to it. 

The CHarrman. I agree with you, Congressman Scott, that is 
proper. Because this is not going to be the last of the faux pas made 
on the art of the Chief Executive. 

Mr. Reuss. I have just one more suggestion, Mr. Chairman, and 
that concerns cartels and foreign policy ; in 1949 { was Deputy Counsel 
General of the Marshall plan over in Europe for a year, and one of the 
things that was done then that I thought was in the public interest 
was the negotiation by this country with 15 or 16 of our Marshall plan 
partners of international treaties setting forth the determination of 
each of the signatories to fight cartels, monopolies, and restrictive 
agreements, 

Now, true, simply setting forth a principle like that does not mean 
that cartels immediately disappear from the face of the earth, but at 
least it was a step forward. 

I was very disappointed, thus, that the Attorney General’s Com- 
mittee on the Antitrust Laws failed to recommend that our Govern- 
ment support and negotiate international treaties against cartel re- 
straints. I think that it should be a definite part of our foreign policy, 
that we try to widen in the world the area of free competition. Heaven 
knows we have a mote in our own eye on the subject but we should not 
let that fact stop us from seeing if we cannot get the other free coun- 
tries in the world to move forward in their own domestic spheres 
against their own monopolies and cartels. 

I am well aware that many of the suggestions I have made fall not 
primarily within the jurisdiction of this committee, but come under 
the Armed Services Committee, Banking and Currency, Small Busi- 
ness, Interstate and Foreign Commerce, Foreign Affairs, Atomic 
Energy, and so on, and soon. I suggest, however, that this committee 
could perform an extremely valuable service if it tried to evolve policy 
criteria that applied across the board to all aspects of the economy, 
and communicated those criteria to our colleagues in the other com- 
mittees, either through a house resolution or perhaps directly to such 
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committees, because I think that this committee, the House Committee 
on Judiciary, is the real repository of the Nation’s conscience in this 
field of monopoly and antitrust, and it could perform, therefore, a 
service of great value if it viewed antitrust in its broader context and 
brought to the attention of the other appropriate committees some of 
its conclusions on the subject. 

Mr. Harkins. Congressman, I have one question about cartels and 
the Attorney General’s committee. You have mentioned that some of 
the members of the committee were engaged in pending litigation. 

It has come to the attention of our subcommittee that a defendant in 
a pending case submitted a brief to the Attorney General’s committee 
for its consideration. There were several private submissions like 
that, but the Standard Oil Company of New Jersey submitted a brief 
called “Joint Oil Producing Ventures in the Middle East,” and its 
general purpose is to argue the inapplicability of the antitrust laws to 
such joint foreign operations. 

What is interesting about it is that it advances arguments similar 
to the arguments that are set out in Standard of New Jersey’s answer 
in the pending oil cartel case. 

This case was pending when Standard submitted this material, and 
it is still pending at this time. 

Now, the import of my question is, Should a Government committee 
like the Attorney General’s committee be used as a forum to advance 
contentions made by defendants in pending litigation ? 

Mr. Reuss. Well, certainly antitrust litigation, of course, involves 
broad questions of public Shey: and I think it might be Pickwickian 
if we said that it is beyond the bounds for an antitrust defendant ever 
to attempt to influence public opinion on the matter currently under 
judicial consideration. 

I think the real mischief of the Attorney General’s antitrust com- 
mittee was that it was so heavily stacked with lawyers who represented 
one particular kind of client. 

Of course, you wanted on such a committee lawyers who have made 
an honorable career out of representing antitrust defendants, but for 
them to bear such a predominant position on the committee and for 
the public interest to be so underrepresented, although the public 
representatives, such as they were, were good, it seems to me is an 
unfortunate setting up of the committee in the first place. 

Mr. Materz. Would your answer be the same, Congressman, if at- 
torneys for that company or for defendants in that case, were also 
members of the Attorney General’s committee ? 

Mr. Reuss. Certainly, those members who had a direct conflict of 
interest should excuse themselves, or should have excused themselves 
from action on a committee, just as a Congressman, for instance, under 
the rules when a matter comes before the House which involves a per- 
sonal interest of his, or a client of his, would, of course, step aside and 
not vote on that question, or a judge on a court would excuse himself. 

_I am not aware of the facts that you bring to my attention, but 
since you have asked my opinion, that is what I would think would be 
good ethics. Ina field of public life, admittedly, where the canons of 
ethics are not laid down, but by analogy by what we do in Congress and 
i happens, that would seem to be the least that should have been 

one. 
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Mr. Maerz. It is your opinion, Congressman, in connection with 
these regulated industries, that the Congress adopt a resolution of 
some kind to the effect that competition shall be the guide for the vari- 
ous regulatory agencies ? 

Mr. Reuss. That is very close to it. I think it would be an enor- 
mously healthy thing if this committee, without of course trenching 
on the field of other committees, would make a study of the criteria 
which are in the present Communications Act, of the criteria which are 
in the present Civil Aeronautics Act, of the criteria governing State 
Department negotiations, and by resolution, suggest to its sister com- 
mittees here in the House that a new look should be taken at the basic 
criteria in those acts. 

Mr. Maerz. What puzzles me is this: I think you advocate an 
amendment to the law, but the law creating many of these regulatory 
agencies contains provisions prohibiting, for example, mergers in the 
regulated industry, where the effect may be substantially to lessen 
competition. 

I am wondering whether we have a defect in the law or a defect in 
the administration of the present law. 

Mr. Reuss. I think, sir, we have both in many cases. 

I would assert, for example, in the Civil Aeronautics Act of 1938, if 
you will look at section 202, I believe, which has to do with criteria, 
that monopoly and free competition is just 1 of 7 or 8 criteria, and it is 
way down at the end, and I conceive of a Commission member who 
wanted to do what Congress had said in giving this question of free 
competition and monopoly very secondary consideration. 

I would like to see that brought up and made a very primary one. 
It could very well be that the airline situation in 1938 and the situation 
in 1955 has changed. 

Maybe back in those days, it was necessary to grant near monopolies 
in order to see that they made a go of it. 

I think that day has long passed, and, therefore, I think a new look 
has to be taken there just as it has to be taken in about a dozen other 
fields of regulation, of which I mention at least 5 or 6. 

Mr. Maerz. Thank you very much. 

The Crarrman. Well, Mr. Reuss, we are very grateful to you, and 
vou have made a very, very distinctive contribution to our efforts 
here. 

Mr. Reuss. [appreciate the opportunity. 

The CHatrman. We will endeavor to follow some of your 
suggestions. 

Mr. Reuss. Thank you. 

The Cuatrman. Tomorrow morning the committee will meet at 10 
a. m. in room 346 where we will hear Assistant Attorney General 
Stanley N. Barnes, Prof. Louis B. Schwartz of the University of 
Pennsylvania, and Prof. Walter Adams of the department of eco- 
nomics of Michigan State College at East Lansing, Mich. 

We will now adjourn until tomorrow. 

(Whereupon, at 1 o’clock p. m., the committee adjourned until 
Thursday, May 12, 1955, at 10 o’clock a. m.) 
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THURSDAY, MAY 12, 1955 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:05 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler (chairman), Rodino, Rogers, Fine, 
McCulloch, and Scott. 

Also present: Louis B. Schwartz, University of Pennsylvania Law 
School; Robert A. Bicks, legal assistant to Judge Barnes and execu- 
tive secretary to Attorney General’s committee. 

Herbert N. Maletz, chief counsel; Kenneth R. Harkins, cocounsel ; 
Thomas H. McGrail, assistant counsel and William W. Milligan, 
assistant counsel. 

The Cuatrman. The meeting will come to order. And our first 
witness this morning will be Judge Barnes, head of the Antitrust Di- 
vision. Judge Barnes, I want to state that we are very happy to have 
you with us this morning. I know that you are aware that in matters 
of this sort, sharp questions are sometimes asked. There is nothing 
personal in the matter. I have had very, very cordial relations with 
you and hope to continue those relations, and I am sure we will. I 
have a very high respect for your abilities, and I want the record to 
show that. 


STATEMENT BY STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL 


Mr. Barnes. Thank you, sir. I am sure you will not have any 
trouble. 

The Cuatrman. Have you a prepared statement you care to read 
from ? 

Mr. Barnes. Yes, I would. 

The Cuatrman. Certainly. 

Mr. Barnes. Mr. Celler 

The Cuarrman. Will you just let the stenographer get your name? 

Mr. Barngs. Yes, my name is Stanley N. Barnes, Assistant Attor- 
au General in charge of the Antitrust Division, Department of 

ustice. 

Mr. Chairman, I appreciate the statement you just made. I am 
happy to appear here today. I would like to recall the statement that 
you made, Mr. Chairman, opening this committee’s hearings. You 
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said, at that time, that you hoped as a result of these hearings to know 
the areas in which we can most productively devote our limited time 
and money so as to make the most effective contribution now possible 
toward dovetailing the legal framework of our antitrust legislation 
to the requirements of an ever-changing dynamic economy. 

And I continue your quotation : 

Those of us who believe in the maximum practicable diffusion of economic 
and political power and decision-making are determined that, so far as lies 


in our power, our system of free competitive enterprise shall continue to demon- 
strate its maximum possibility for the enlargement of human productivity and 


individual freedom. 


You continued : 

We are in fearful competition with a totalitarianism where decisions are 
centralized in concentrations of economic and industrial power coextensive with 
the State. In that competition we cannot, we shall not, come out second best. 

With these sentiments I fully agree. To aid your overall antitrust 
survey, I propose to first tell you about the Attorney General’s com- 
mittee, who were its members. 

The CratrmMan. Have we got extra copies of your statement? 

Mr. Barnzs. I can get them for you, sir. 

The CuarrMan. I want to welcome back to our committee our very 
distinguished colleague, Mr. McCulloch of Ohio, who just returned 
from Europe. Glad to have you with us. 

Mr. Barnes. I will continue. I propose to tell you about the com- 
mittee, who were its members? how did they work? and, perhaps, 
what use their report may be to your committee. 

Second, I take the liberty of suggesting, on the basis of my own 
experience, profitable paths for this committee’s inquiry. Though 
aware of the limitations of my barely more than 2 years’ experience as 
head of the Antitrust Division, I hope to add to your deliberation 
whatever may be gained from the perspective of an antitrust pros- 
ecutor. 

Before discussing the committee’s work, let me explain that for the 
past 20 months I have served both as Assistant Attorney General and 
cochairman of this committee. As cochairman, my task was to direct 
the gathering of members’ diverse views and their synthesis in the 
report before you now. However, as Assistant Attorney General, that 
report’s recommendations, let me caution, do not necessarily represent 
administration policy. At present the Attorney General is giving the 
same careful consideration to this report that committee members 
contributed to its formulation. From time to time, I expect he—or 
I on his behalf—will announce which of this report’s recommenda- 
tions we shall adopt as administration policy. Our views as to what 
the law is have been expressed in the enforcement record of the Anti- 
trust Division for the past 2 years. 

This general caveat entered, I turn first to the organization of the 
committee: In late August 1953, Attorney General Brownell ap- 
pointed the committee’s some 61 members. These included practicing 
lawyers, law professors and economists—articulate spokesmen for 
major points of views on issues of antitrust policy. So it is that, on 
the one hand, members included men who had long served in the Anti- 
trust Division. Among these were former Assistant Attorney General 
Wendell Berge, Kenneth Kimble, Stewart Kerr, Louis Schwartz, who 
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happens to be sitting on my right, Hammond Chaffetz, and Cyrus 
Anderson. On the other hand, included also were men who counsel 
all sizes and types of business enterprise. Thus, we sought the fairest 
possible representation for all responsible points of view. 

The CHamman. Judge Barnes, the statement has been made that 
of the 61, I think, or 60 members—— 

Mr. Barnes. Sixty-one. 

The Cuarrman. Sixty-one members, 31, approximately a half, were 
attorneys who were engaged as defendants’ counsel in antitrust litiga- 
tion, and a considerable number of the members were attorneys repre- 
senting defendants in pending antitrust litigation in which the Gov- 
ernment had brought proceedings. 

Mr. Barnes. I am going to treat that in my statement, Mr. Chair- 
man. I will point out that here, only—that the facilities available 
to me for examination are the records of the Department of Justice 
Antitrust Division, relative to representation. I do not have the fig- 
ures for Federal Trade Commission representation. But, to be exact, 
and I will comment upon it later, there were 22 individuals connected 
with the committee out of the 61 who had represented defendants in 
pending or closed cases in which the Department of Justice was inter- 
ested in the past 10 years. 

The CuHatrman. As cochairman, though, you would be interested, 
naturally, to know whether those attorneys represented defendants 
in litigation brought by the Federal Trade Commission. 

Mr. Barnes. Oh, yes; certainly. But I could not get the accurate 
figures as to that, Mr. Chairman, so I will comment from the stand- 
point of the Department of Justice. 

Secondly, how did the committee go about its task? Once mem- 
bers were selected 

The CuarrmaNn. I might say before you depart from that, I think 
the statement was made on the basis of a painstaking study by the 
Small Business Committee of the House that 24 attorneys, members 
of the Attorney General’s committee, represent defendants in pending 
antitrust litigation in which the Government 

Mr. Barnes. I will go into that, sir. If what I have in the state- 
ment is not sufficient, 1 have my work papers here and I will be glad 
to go into representation either by case or by individual. 

The CHarrMan. Yes. 

Mr. Barnes. Second, how did the committee go about its task? 
Once members were selected, the cochairman divided antitrust prob- 
lems into major areas for study purposes. These eventually included, 
(1) sections 1 and 2 of the Sherman Act generally; (2) foreign com- 
merce; (3) distribution; (4) mergers; (5) patents: (6) exemptions 
from antitrust coverage; (7) economic indicia of competition and 
monopoly ; and (8) antitrust administration and enforcement. 

Then, work groups roughly corresponding to these areas were 
organized and committee members assigned to each. In this work 
group process most all committee members participated. Moreover, 
some workers were aided by conferees chosen by the cochairman for 
their special qualifications in a particular area. Finally, Antitrust 
Division and Federal Trade Commission legal and economic staff 
members worked as liaison with relevant committee work groups. 
In such manner we sought to insure the practical problems of anti- 
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trust administration and enforcement were at all times before the com- 
mittee. 

The Cuarrman. Would you be willing to give this committee the 
complexion of the so-called work groups and what attorneys were 
represented on those work groups? 

Mr. Barnes. I discuss that in the next page, if I may, Mr. Chair- 
man. 

Liaison was also established with other Government agencies. 
Views were received from the Departments of State, Commerce, De- 
fense, and Labor, as well as the Foreign Operations Administration. 
In addition, the cochairman invited views from any and all outside 
parties and, as a result, certain interested private groups submitted 
material which was circulated among the committee. In this way, 
the committee had the benefit of ideas not only from within its own 
ranks, but also from a wide range of Government and private groups. 

Each work group, headed by a committee member of members ap- 
pointed by the cochairman, proceeded to outline its plan for study. 
Parts of each agenda were assigned to work group members or con- 
ferees for initial drafting. These drafts, in turn, formed the basis 
for intensive work group discussion. The subsequent drafting and 
revision process involved both consultation with Government liaison 
and work-group conferees and numerous work-group meetings in vari- 
ous parts of the country. Before and at these meetings, draft reports 
were circulated and analyzed. The product of the resulting rigorous 
debate, enduring from 4 to 8 months, was the formulation of each area 
report. 

The details of work-group membership remain confidential. First, 
work groups were in no sense subcommittees. Instead, they were 
merely informal and fluid breakdowns of committee membership to 
assist in formulating tentative target drafts. In addition, to identify 
work-group members might be, in turn, to identify particular mem- 
bers with particular positions on issues the work groups considered. 
However, the decision whether or not to identify his views, we have 
from the beginning left to each member. This understanding, it 
seems clear, would be abrogated were each work group membership to 
be identified. ; 

The Cuarrman. May I pause there for a minute. Why would it be 
improper to indicate the names of attorneys representing defendants, 
who were members of those work groups? What would be the reason? 

Mr. Barnes. If I may finish my report on this, I think it will answer 
some of your questions. I shall then be very glad, if it does not, to go 
further into the matter, Mr. Chairman. 

Also confidential is the composition of work-group drafts. These 
target reports were merely tentative submissions for the committee's 
consideration. With varying degree of agreement in the substance of 
work-group drafts, and I am facing that with varying degrees of 
agreement on the part of each individual member, pone aee drafts, 
work-group members consented to pass them on to the full committee. 

In other words, even though the work group did not represent in all 
events the thinking of the individual members of the work groups, 
even though they recommended it to go to the work groups—— 

The Cuarmman. I know, but the real chores are done by the work 
groups; here, for example, by the subcommittees of this large Judiciary 
Committee. The Judiciary Committee as a whole cannot minutely 
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plumb the very depths of every subject that comes before us. We rely 
in a great degree upon the work of the subcommittees, and so your full 
committee undoubtedly relied to at least a measurable degree, if not to 
a great degree, upon the work of these draft groups. And I think it is 
important to know the names of the lawyers who, particularly since 
they represented antitrust defendants in litigation 

Mr. Barnes. Well, Mr. Chairman, the report, as it came out, in 
many respects differs from work-group reports. Now, what is the 
significance of the work-group reports to which there was never any 
agreement ? 

The CuHarrman. The gravamen of my statement is that it is the 
influence that those lawyers may have had in the final result ; we would 
like to know whether there was bias in that. 

Mr. Barnes. Well, I think that the big point here is what is the final 
result. If you could point out to me where there has been bias in the 
final result, then I will go along with you. 

The Carman. I agree with you. The final result is all-impor- 
tant. But how did that final result come about? What were the 
influences working to bring about that final result ? 

Mr. Barnes. That is what I am trying to point out here, Mr. 
Chairman. 

Each member participating 

The Cuarrman. In other words, there is a disinclination to give 
the names of those participating in the work groups to this com- 
mittee ? 

Mr. Barnes. Yes. And it is for the exact reason I just stated. 
These various members of the work groups were brought together 
to attempt to bring together on a particular idea. It was pointed 
out to them it might be their idea then, and it might not be their 
idea, and in many cases it was not their conclusion at the end of the 
entire meeting. 

Now, for example, a tentative draft from a work group would be 
agreed upon to be submitted to the full group. The individuals in 
that work group may not have agreed with what went into the work- 
group target draft. They were assured that they would have the 
eae in conference with the whole committee—— 

he CHarrmMan. We don’t ask for their opinions. We don’t ask 
for what their views were. I would not press that matter, Judge, 
were it not for the fact that such a great number of defendant lawyers 
formed this committee. 

Mr. Barnes. Well, now, just a minute. Mr. Chairman, I cannot 
agree with your statement of fact. I don’t think 22 out of 61 is a 
great percentage. 

The Cuamman. Weare told—31 out of 61. 

Mr. Barnes. I will get into the factual situation a little later if 
I may, but I don’t think that 22 of which 8 at one time represented 
the Government in antitrust cases, is any preponderance in favor of 
one point of view over another. 

e CHarrman. I think we also ought to get the names of those 
it connected with the Government who were on these task 
orces. 

Mr. Barnes. I propose to submit that, sir. 

The CHArrMAN. You will submit that but not the other ? 
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Mr. Barnes. No; I will submit any fact as to whether any of the 
individuals on the committee did or did not represent the Govern- 
ment or were in opposition to the Government. I point out that I 
cannot accept your figure of 31 out of 61; I propose to show you that 
there are 22 out of 61 who had represented defendants in cases involv- 
ing the Government, 8 had, at one time or another in their professional 
life, represented the ‘Government. 

he CuatrMAN. Well, even if there were 20, that is one-third the 
entire group. 

Mr. Barnes. That is correct. 

The Cuarrman. There are 24 in number according to the testimony 
of Mr. Patman before this committee on Monday. Sewer, we will 
not belabor that point. 

Mr. Barnes. Before we leave it, Mr. Chairman, I don’t think that 
I will accept—I should accept any proposition that because a lawyer 
represents a client that he necessarily is going to follow that client’s 
desires in a committee operation of this kind. 

The CHarrman. Oh,no. No. 

Mr. Barnes. I am sure you don’t think that. 

‘The Cuatrman. I ama lawyer, too. 

Mr. Barnes. I understand that. 

The Cuarrman. I make no such imputation. 

Mr. Barnes. Thank you. 

The CuatrMan. I don’t challenge the integrity of any of these 
lawyers and I don’t think any members of this committee wants to 
do that. But, because of the number representing antitrust defend- 
ants it is important for us, I think, to know how these committee mem- 
bers were distributed into so-called subcommittees or task forces. 
However, we will have to abide by your decision not to reveal those 
names. 

Mr. Barnes. Mr. Chairman, I think that we have logical reasons 
for our conclusions on this, and I would appreciate it if [ could finish 
my statement, because I think some of these matters will be cleared up. 

The Cuarrman. Again, you understand, we may have differences of 
opinion, and we may disagree. We disagr ee, but we are not disagree- 
able; is that it ? 

Mr. Barnes. I would think it almost naive if I did not expect to, 
find considerable disagreement in many circles upon any report that 
might be rendered on any aspect of antitrust. 

Each member participating in the work-group process thus was 
assured his support would be attributed, directly or indirectly, only 
to those views in the final report from which he did not dissent. To 
publish work-group drafts would do violence to this assurance by 
imputing to work-group members support of the drafts they agreed 
merely to pass on to the full committee for discussion and revision. 

The area reports were submitted to the cochairmen and circulated 
to each member of the committee by July 1954. From these reports, 
and members’ comments on circulated drafts, the cochairman formu- 
lated the first draft of the overall committee report. This overall 
draft was circulated to the full committee in August 1954, and dis- 
cussed intensively by the full committee at 3-day meeting in Ann 
Arbor, Mich., late that month. 

At that meeting, numerous committee decisions fegardiny additions 
and revisions were made. 
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The Cuarrman. Was that the first full committee meeting ? 

Mr. Barnes. That was the first full committee meeting. These 
changes were effectuated by the cochairman, and a revised overall 
draft was circulated to the committee in December 1954. This revised 
draft, in turn, was considered by the full committee in a 4-day meeting 
held in Washington later that month. That is December 1954. 

At that second full committee meeting, changes were again directed 
by the committee. These were made by the cochairman and a tenta- 
tive final draft was circulated to the committee for approval in Feb- 
ruary 1955. Finally, after a number of changes were again incor- 
porated, the draft was printed and transmitted to the Attorney Gen- 
eral on March 31, 1955. 

I believe this report may be useful to your committee in at least two 
major ways. First, for the first time since the Sherman Act was 
passed, our report surveys major decisions under the Sherman, Clay- 
ton, Robinson-Patman, and Federal Trade Commission Acts. Thus, 
gathered in one place is a statement of a prevailing view on major 
issues of antitrust policy. This guide to what the law is should be of 
help to any committee considering what the law should be. In addi- 
tion, our report offers useful guidance to businessmen and their coun- 
sel who seek in good faith to live within the law. 

As a second contribution, this report suggests broad areas where 
further factual inquiry is needed. 

The Cuatrman. Did the committee make any factual inquiry or 
consider cases only ? 

Mr. Barnes. I think the next sentence answers that specifically, Mr. 
Chairman. At the outset, our report states its “aim is not to add 
to the storehouse of statistical data or to survey the economic effects 
of antitrust application to specific industries.” This means only 
we made no new factual inquiries—for we had no subpena power, 
no large research staff, and no provision for public hearing. And, 
I might add, no money. 

It by no stretch means, however, as one witness before you has sug- 
gested, that our report was made without regard for the accumulated 
teachings of existing research. Where data already gathered over- 
whelmingly pointed one conclusion, the committee made recommenda- 
tions based on factual conclusions. However, where members split 
on the teachings of existing data, the committee suggested the need 
for further inquiry. 

The Cuatrman. How much approximately did the committee 
spend? 

vile, Barnes. The final printing bill is not in at this time, Mr. 
Chairman. I will get the exact figures. As nearly as we can tell, 
by the time we finished the printing, which was the largest item, 
the committee will spend approximately over a 20- month period, 
$76,000. 

The CuatrmMan. Does that money come out of the Antitrust Division 
appropriation ? 

Mr. Barnes. It does. 

The Cuatrman. It does? 

Mr. Barnes. Yes, sir. There is no special appropriation. 

The Cuatrman. That is too bad. I should like to see you have 
that money, so you can do more work in the Department. 


r 
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Mr. Barnes. Well, that can be very readily remedied, Mr. Chair- 
man. [Laughter. ] 

The Cuatrman. We will try to help you. 

Mr. Barnes. Thank you, sir. 

For example, compare the committee’s recommendations on fair 
trade—I am pointing out the difference between areas where recom- 
mendations were made and areas where further study was suggested— 
with those in the organized labor and regulated industries section 
of the report. Treating fair trade, almost all members agreed that 
the economic consequencies of legalized resale price maintenance con- 
stituted an “unwarranted compromise of the basic tenets of antitrust 
policy.” Treating organized labor, in contrast, apart from reported 
decisions, the committee could not generalize as to the extent com- 
mercial restraints existed, not effectively curbed by antitrust law or 
the Labor-Management Relations Act. Accordingly, the committee 
left to Congress the task of determining “the extent” such commercial 
restraints exist unchecked. Similarly, treating for example dual 
conference rate agreements under the Shipping Act, the committee 
notes the necessity for a new “factual judgment concerning first, the 
role of shipping conference activity in our national shipping polic 
and second, the necessity of dual rate systems to such conferences.” 

I do not, of course, suggest that you or any other congressional body 
will take our committee’s word for those areas where existing data 
clearly points one conclusion. Nonetheless, our report may offer leads 
to those areas where further inquiry may be profitable. 

Relevant at this point are statements by prior witnesses about the 
composition of this committee as well as positions taken in this report. 
First, about the makeup of the committee. One witness before you 
has stated, and I quote— 
approximately one-half of the members of the Attorney General’s committee are 


representing clients in pending antitrust proceedings—not past antitrust pro- 
ceedings, Mr. Chairman, pending antitrust proceedings. 


From this, that witness concluded that the committee was—— 
a lobby of very big business, and very big business only. 
Another witness stated— 


the great majority of the committee consists of corporation lawyers most of 
whom have been engaged in the practice of representing defendants in antitrust 
cases. 


He concluded— 


it is asking too much of any group of men who have spent most of their lives 
representing the point of view of defendants, to suddenly shed the influence of 
years of training and adopt instead the point of view of the public interest. 

The Cuarrman. You will agree, Judge Barnes, on your own admis- 
sion, 24 attorneys representing—— 

Mr. Barnes. Twenty-two, sir. 

The CuatrMan. Let’s take your figure, sir; 22 attorneys represent- 
ing defendants in pending antitrust litigation, represented the largest 
number of any class embraced on the committee. 

Mr. Barnes. There are only two classes, sir, plaintiffs and defend- 
ants, and I think that we have to go to expertise, I don’t know anybody 
ouside of the Government that could represent the United States, and 
apart from Government men I don’t know many antitrust experts not 
engaged in representing some defendants. 





ANTITRUST AND MONOPOLY PROBLEMS 211 


The Cuairman. Were there any attorneys representing plaintiffs in 
antitrust treble-damage suits ¢ 

Mr. Barnes. Many. Many. 

‘The Cuatrman. How many ? 

Mr. Barnes. I can’t tell you because—— 

The Cuarrman. Would you put for the record 

Mr. Barnes. We don’t have a record of that, sir. 

The Cuarrman. I beg your pardon ¢ 

Mr. Barnes. We don’t have a record in the antitrust division of who 
represents plaintiffs in antitrust suits. We would have to ask the 
individual members. I know personally of half a dozen and I am sure 
there were more than that that represented plaintiffs. 

The CHarrman. Could you supply that information to the 
committee ? 

Mr. Barnegs. I can get it. Asa matter of fact, I think to present a 
balanced picture it should be done. We will obtain it from the mem- 
bers of the committee if they desire to furnish us that information; 
we have already set up the mechanics to do so. 

The CuHarrMan. That would be very helpful. 

Mr. Maerz. Were there any members of the committee, Judge 
Barnes, who made it their principal practice to represent plaintiffs 
in private antitrust actions? 

r. Barnes. I do not know. I would be unable to answer that 
question. I would think that it would be doubtful if the answer 
were yes. 

I think also we get into a question of semantics. I don’t think there 
are very many antitrust lawyers who represent only plaintiffs. 

r. Materz. I said principal practice, Judge. 

Mr. Barnes, Principal practice ? 

Mr. Maerz. Yes. 

Mr. Barnes. What do we mean by “principal”? Occupy most of 
the time? I know one in Chicago. I heard of another in trouble with 
the Bar in New York. In any event, it is a little difficult for me to 
know exactly what you mean by principal occupation. 

At the time the committee was announced, 15 of the committee’s 61 
members represented defendants in pending proceedings brought by 
the Antitrust Division. Beyond that, from 1946 to date, only 22 of 
the committee’s 61 members had represented defendants in cases, pend- 
ing or closed, brought by the Department of Justice. 

Now, I have the specific names of the individuals and the cases in 
which they appeared, if you desire that, Mr. Chairman. 

The Cuarrman. If you wish, we would be very glad to receive them 
in the record. 

Mr. Barnes. Well, I haven’t it prepared in that shape, I will have to 
read it from my work papers if you want it. I only suggest that be- 
cause you may want to check as against your figures. 

The Cuarrman. Mr. Patman put specific names in it, so it might be 
well if you do likewise, and the record will be held open for that 
purpose. 

Mr. Barnes. Well—— 

The CuHatrman. Whatever you wish, Judge. 

Mr. Barnes. I will put them in right now so there is no question of 
evasion of the issue. 
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Mr. Materz. Your list includes only members of the committee who 
represented defendants in cases brought by the Antitrust Division ¢ 

Mr. Barnes. That’s right; that’s all we can speak of. It might well 
be 2 individuals, if you reach a total of 24, 2 of the individuals may 
represent private interests as defendants.in Federal Trade Commission 
matters. We very obviously cannot tell you the situation before the 
Federal Trade Commission, at least not in the limited time we have 
had to prepare this, but we can tell you about the situation as far as 
the Antitrust Division of the Department of Justice is concerned. The 
first member is Mr. Cyrus V. Anderson, who incidentally was formerly 
employed for many years in the Antitrust Division. He has repre- 
sented 1 defendant in 1 case. 

The Cuairman. Judge, I think you might, without reading up, take 
the time of the committee ; put the names in the record. 

Mr. Barnes. You mean at a later date. 

The CuarrMAN. Yes; at a later date. 

Mr. Scorr. I wonder, Judge Barnes, if you could summarize it. We 
had so much testimony to the effect that everybody involved with this 
committee was one-sided, and interested only in presenting the pro- 
corporation case. 

Mr. Barnes. Representing one side. 

Mr. Scorr. Could you summarize or state whether or not that is 
true. If it is, it isan extremely disturbing situation. 

Mr. Fine. He did already. 

Mr. Scorr. I apologize if you have already done it. 

Mr. Barnes. I have touched upon it and I might say the figures we 
think are applicable, which will be supplemented by the research that 
we have done in our Division, appear there on page 9 where I am in 
my statement at the present time, 15 out of the 61 members at the start, 
22 out of the 61 members during the past 10 years have represented 
defendants, and as I pointed out, of these 22 members 8 of them have 
represented the Government at one time or another in their profes- 
sional lives in antitrust cases. 

These figures, of course, tell only a small part of the story. Let 
me revert to the “training” mentioned by a witness. Several of these 
22 members, of course, at some time in their careers had served in the 
Antitrust Division, as appear—I will withdraw that. Beyond that, 
the defendants they recently represent comprise all sizes of American 
business. And in addition to defending Government proceedings, 
many have enjoyed extensive experience representing treble-damage 
complainants. Finally, the other two-thirds of the committee included 
outstanding law professors, economists, and citizens with broad ex- 
perience in more and other than antitrust areas, 

However, even more basic, some criticism of this committee’s mem- 
bership, based on lawyer members’ connections with antitrust defend- 
ants, may disparage our prize guaranty of a fair trial. By imputing 
to lawyers the possible erring ways of those they have defended, critics 
discourage counsel from advocating any cause in controversial cases. 
Such pressure, it seems clear, goes to the vitals of our trial processes. 
This point I urge most strongly before this committee—composed, I 
am informed, entirely of men who—with me—share membership at 


the bar. 
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The Cuairman, Judge, I repeat there is no intention to impute any 
erring ways to any lawyer. Or to put it the other way, there is no 
imputation of any wrongdoing whatsoever. 

The gravamen of the complaint we have been hearing is there were 
quite a number of lawyers representing defendants and, therefore, 
their influence might have been not necessarily overwhelming but pre- 
ponderating. 

Mr. Barnes. Mr. Chairman, I would be perfectly frank to say— 
maybe I should not—but I was disturbed by a reference made before 
this committee that this representation should be referred to grievance 
committees of bar associations. 

The CuatrrmMan. Somebody did say that. 

Mr. Barnes. If we reject that, I feel much better about the entire 
situation. 

The CHatrMan. I do not think that arises to that sort of occasion. 

Mr. Barnes. Yes. 

The Cuairman. I think my colleagues on this committee will agree 
with that. 

Mr. Scorr. Yes. I think it is fair to say that some of the witnesses 
we have heard have injected a little politics into the situation, which 
is not surprising on the part of witnesses at all. 

Mr. Barnes. May I say, Mr. Chairman, that I had no doubts but 
that that was not your viewpoint personally. But since that charge 
has been raised, it was our duty to lay it to rest. 

The Cuarrman. We want to be as objective as we can, as objective 
as our past and traditions and education permit. 

All of us are prejudiced at times, but we on this committee like to 
think with our heads and not with our blood. 

Mr. Barnes. Professor Schwartz points out to me that I might say 
that none of the disserters, none of the dissenters in this report, took 
the position that some individuals have taken here. 

Mr. Rogers. I might point out that most all Members of Congress 
came here with some preconceived ideas. 

Mr. Barnes. I was trying to say that politely, sir, in wliat I just 
said, but I did not say it directly. 

Beyond this danger, I also fear that preoccupation with certain 
members’ backgrounds may obscure examination of the very real 
policy issues this report raises. Indeed, perusal of some testimony 
already given before this committee suggests some of the report’s 
critics have hardly read that document about which they purport to 
talk. 

For example, one witness commenting on the merger section of the 

report stated : 
* * * the committee sets forth a large number of standards or tests to be used 
in determining whether the law has been violated. I have counted 41 such tests, 
each of which required the assembling and analysis of vast bodies of economic 
data. Perhaps the law should be administered in terms of these standards, but 
{ doubt if they were adopted, whether any case would be finally decided within 
the lifetime of anyone present. ; 

The fact is that the report, for the guidance of business that seeks 
to live within the law, sets forth market factors possibly relevant, and 
I repeat, possibly relevant, in testing a merger’s legalit y. 


63478—55—pt. 1-15 





214 ANTITRUST AND MONOPOLY PROBLEMS 


However, the report expressly states, and I quote— 


we do not, of course, imply that all, several, or any one of these guides may be 
significant or even relevant in a given case. 

Further, the report specifies that the answer to only one of these 
questions—namely, the market shares of the merging companies— 
may— 
support the necessary inference of substantial lessening of competitive oppor- 
tunity. 

Thus these are no more than questions a businessman might ask 
before consummating a merger—not by any stretch, as one witness has 
suggested, “standards” for section 7’s enforcement. 

For further example, the same witness stated that the result of the 
report “can only be complete immobility on the monopoly front.” 
This result, he continued— 
is to be brought about by the infusion of the “rule of reason” into the whole 
structure of the antitrust laws. 

Again, the report is just to the contrary. First, it clearly and spe- 
cifically endorses the Alcoa and American Tobacco cases which mark 
out section 2 of the Sherman Act’s broadest reach. Second, in its dis- 
cussion of the “rule of reason,” the report vigorously reaflirms the 
traditional per se antitrust violations; and I might add in that con- 
nection that this report has been of benefit to the Antitrust Division 
in briefs already filed in establishing the per se illegality of questioned 
acts. 

Mr. Ma.erz. Judge, is it your position that the report does not sug- 
gest that the rule of reason be applied to Clayton Act violations? 

Mr. Barnes. I think we have to first get into what Clayton Act 
violations we are speaking of. 

Mr. Marerz. We will discuss this a little bit later. 

Mr. Barnes. Yes. 

Mr. Materz. I would like then to discuss with you your committee’s 
treatment of section 3 of the Clayton Act and section 7 as amended by 
the Celler Anti-Merger Act. : 

Mr. Barnes. We are in a very involved situation, and I think if you 
will, Mr. Maletz, we will try to review it later. 

For your information, the report states : 


Construing both sections— 


and I am quoting from this = because I think the record should 
disclose what this report says about this particular matter of per se— 


the “rule of reason” as the general rule of construction in all Sherman Act cases 
requires interpreting the act in the light of a broad public policy favoring com- 
petition and condemning monopoly. While Standard Oil gave the courts discre- 
tion in interpreting the word “every” in section 1, such discretion is confined to 
consideration of whether in each case the conduct being reviewed under the 
act constitutes an undue restraint of competitive conditions, or a monopoliza- 
tion, or an attempt to monopolize. This standard permits the courts to decide 
whether conduct is significantly and unreasonably anticompetitive in character 
or effect ; it makes obsolete— 


this emphasis is mine, gentlemen, it does not appear in the report— 


once prevalent arguments, such as, whether monopoly arrangements would be 
socially preferable to competition in a particular industry, because, for example, 
of high fixed costs or the risks of “cutthroat” competition or other similar un- 
usual conditions. 
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Certain forms of conduct— 
the report goes on— 


such as agreements among competitors to fix market price or control production, 
are “conclusively presumed to be illegal, by reason of their nature or their neces- 
sary effect,” so that they can quickly and positively be adjudged violations of the 
Sherman Act. In such cases, inquiry under the “rule of reason” is over once it 
has been decided that the conspiracy or agreement under review in fact consti- 
tutes price rigging or production control. For further example, group boycotts 
are deemed unreasonable as clearly anticompetitive in character or effect. 


For a final example of misunderstanding, let me cite one description 
of the report’s treatment of implied conspiracy. Here the same wit- 
ness states that the report has subordinated “the law,” as developed 
in the Interstate Circuit, Cement Institute, Paramount Pictures, and 
American Tobacco Co. cases, to one decision, the Court’s ruling in 
Theatre Enterprises. That witness continues: 


I agree with Professor Rostow who in his dissent stated that, “The emphasis 
given to the limited decision of the Supreme Court in the Theatre Enterprises 
case should not be misinterpreted.” He goes on to point out that that decision 
in no way weakens the authority of the earlier cases which I have cited. 


Again, the report is just to the contrary. First, it quotes with ap- 
proval the language in Theatre Enterprises that— 


to be sure, business behavior is admissible circumstantial evidence from which 
the fact finder may infer agreement. 


Further, Professor Rostow did not, as this witness suggested, dissent 
from that portion of the report. Instead, he stated that while he 
“agreed with the foregoing analysis,” he merely believed “it should 
be further clarified and made explicit.” 

I mention these few matters only because I am confident this com- 
mittee strives for accuracy. For the convenience of your committee, 
I ask permission to have inserted at this point in the record this sum- 
mary of the report’s principal recommendations; and likewise I shall 
ask leave to submit a copy of the 73 recommendations and the 12 legis- 
lative recommendations listed seriatim. 

The CuarrMan. That will be accepted. 

(The documents referred to follow :) 


GENERAL STATEMENT RE COMMITTEE REPORT 


Most notable, this 60-man committee representing all shades of opinion on 
antitrust issues generally endorsed the Sherman Act as interpreted. At the 
outset, its report states this committee without exception “adheres to antitrust 
fundamentals with full vigor. Although many forces and other Govrenment poli- 
cies have materially promoted our creative American economy, we believe the 
antitrust laws remain one of the most important.”* And the report later con- 
cludes, “a backward look across the 64 years since the Sherman Act reveals on the 
whole a healthy process of growth through which antitrust fundamentals have 
gained in strength and effectiveness.” ? Against the background of recent attacks 
on much of antitrust, this vigorous reassertion of antitrust fundamentals takes on 
real significance.’ 


(a 


1 Final report of the Attorney General’s committee to study the antitrust laws, 2 (1955) 

(called hereafter report). 
Report 3. 

_ * These findings can best be valued in the context of recent attacks on much of antitrust. 
Such forays stemmed from a wide range of sources. On the one hand, Mr. David Lillien- 
thal, after a debatable restatement of present antitrust doctrine, concluded “It is untenable 
to say that the broad provisions of basic policy in the antitrust laws can bear no other 
reasonable construction than that now being put upon them, a construction so at variance 
with the public interest.” (Lillienthal, Big Business: A New Era, 174, 1953). Similarly, 
Prof. Kenneth Galbraith felt antitrust enforcement might well profit from a “more precise 
and conscientious use of the distinction between original and countervailing power.” He 
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Beyond that, this work should lay to rest time-worn antitrust controversies 
stemming primarily from issues of semantics. Consider, for example, what many 
asserted to be a conflict between the rule of reason and so-called per se violations. 
This study, in contrast, dispels fears of inevitable collision by sketching succinctly 
the role of “per se” violations within the rule of reason. 

“Construing both sections” of the Sherman Act, the report explains, “the rule 
of reason as the general rule of construction in all Sherman Act cases requires 
interpreting the act in the light of a broad public policy favoring competition and 
condemning monopoly. * * * This standard permits the courts to decide whether 
conduct is significantly and unreasonably anticompetitive in character or effect ; it 
makes obsolete once prevalent arguments, such as, whether monopoly arrange- 
ments would be socially preferable to competition in a particular industry, be- 
cause, for example, of high fixed costs or the risks of cutthroat competition or 
other similar unusual conditions. 

“Certain forms of conduct, such as agreements among competitors to fix market 
price or control production, are ‘conclusively presumed to be illegal, by reason of 
their nature or their necessary effect,’ * * *. In such cases, inquiry under the 
rule of reason is over once it has been decided that the conspiracy or agreement 
under review in fact constitutes price rigging or production control.” * 

This conclusive presumption, the report explains, is firmly rooted in the eco- 
nomics of market operations. For “where agreements to control market prices 
or output are charged, the only issue is whether the alleged practice did in fact 
occur, since the effect on competition is known to be so adverse that the practice 
is unreasonable per se. Practices which are not unreasonable per se are those 
from which a fixed set of effects do not necessarily follow. They are subject to 
more extensive market inquiry under the standards of the antitrust laws. This 
means that their actual or probable market consequences must be determined as 
part of the test of their legality.” * 

The report treats specifically eight major antitrust areas: (1) Sections 1 and 2 
of the Sherman Act generally: (2) trade or commerce with foreign nations; (3) 
mergers; (4) antitrust policy in distribution; (5) patent-antitrust problems; (6) 
exemptions from antitrust coverage; (7) economic indicia of competition and 
monopoly ; and (8) antitrust administration and enforcement. 


I. SECTIONS 1 AND 2 OF THE SHERMAN ACT GENERALLY 


The report concludes that ‘certain arrangements which section 1 proscribes 
are, reflecting the treatment of the rate bureau cases in Standard Oil,’ by reason 
of their nature or necessary effect, ‘conclusively presumed’ unreasonably to re- 
strain competition (the so-called unreasonable per se offenses). The most im- 
portant of these involve fixing prices or limiting production. Where such re- 
nt are established, in purpose or in effect, inquiry under the rule of reason 
ends.” 

Beyond these unreasonable per se violations, particularly considered here are 
exclusive territorial dealerships. The committee concludes in accord with exist- 
ing meager precedents ‘where an exclusive dealership forms part of an attempt 
to monopolize prohibited by section 2, or the lesser degree of unreasonable re- 
straint prohibited by section 1, it should be held a violation. On the other hand, 
where an exclusive dealership is merely an ancillary restraint, reasonably neces- 
sary to protect the parties’ main lawful business purposes, such a dealership 
should be upheld where its effect is not unreasonably to foreclose competition 
from the dealer’s market.” ® 

Apart from these general problems under section 1, the report analyzes the ex- 
tent conduct by corporations linked by common ties of ownership and control, or 
actions by fellow employees of the same corporation, constitute a conspiracy. All 
members agree that “it seems indeed inconceivable to hold per se illegal the mere 


feels there is no justification “for attacking positions of countervailing power which leaves 
position of original market power untouched.” (Galbraith, American Capitalism, The 
Concept of Countervailing Power (1952). On the other hand, the 1953 Business Advisory 
Council Report emphasized “The statutes, the court decisions, and administrative rulings 
which make up Antitrust Law tend to impede effective competition as often as they protect 
it from abuse. (Effective Competitinn, A Report to Secretary of Commerce Charles Sawyer 
by his Business Advisory Council.) 

* Report 11 

5 Report 313. 

* Standard Oil of New Jersey v. United States (221 U. S. 1 (1911)). 

7 Report 12. 

® Report 29. 
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fixing by a parent of a subsidiary’s price or production, or the selection by the 
parent of those persons with whom its subsidiary may or may not deal. par 

In addition, most members believe “for example, that when a parent and its 
subsidiary, though short of an attempt to monopolize, nonetheless plan to drive 
out a competitor, section 1 may be transgressed.”” Some members feel how- 
ever, “that in no instance can a parent and its subsidiary be held guilty of an 
offense that must be committed by more than one person.” ” 

Further, regarding so-called consciously parallel behavior, the Committee 
adopts the language of the Supreme Court in Theatre Enterprises;“ “To be 
sure, business behavior is admissible circumstantial evidence from which the 
fact finder may infer agreement. But this Court has never held that proof of 
parallel business behavior conclusively establishes agreement or, phrased dif- 
ferently, that such behavior itself constitutes a Sherman Act offense.” * 

Turning to Sherman Act section 2, the committee focuses on the crucial ques- 
tion of monopoly and the significance of business size. ‘All judicial searches for 
monopoly power,” the report notes, “start with the primary fact of relative size— 
the percentage of supply controlled. For ‘size is of course an earmark of monop- 
oly power’.” * 

The significance of size, however, varies with market context. Thus, the re- 
port emphasizes the language of Columbia Steel: “We do not undertake to pre- 
scribe any set of percentage figures by which to measure the reasonableness of 
a corporation’s enlargement of its activities by the purchase of the assets of a 
competitor. The relative effect of percentage command of a market varies with 
the setting in which that factor is placed.” * 

“Measuring monopoly power,” the committee feels, “depends upon a full evalu- 
ation of the market and its functioning, to determine whether on balance the 
defendants’ power over the interrelated elements of supply, price, and entry are 
sufficiently great to be classed as monopoly power. While the decisions illumi- 
nate the economic theory of the courts in evaluating these facts, they provide no 
magic formula for simplifying the inquiry.” * 

The existence of monopoly power, however, the committee concludes “does 
not by itself prove the offense of monopolization.” * Needed also is “the pur- 
pose or intent to exercise that power.’ But “the requisite intent for this 
purpose,” the report emphasizes, is “not a ‘specific’ intent to monopolize, but 
rather a conclusion based on how the monopoly power was acquired, maintained 
or used.” * Proving this intent, the committee believes, in the language of Judge 
Learned Hand in Alcoa, “No showing of intent is required beyond ‘the mere intent 
to do the act’.” * 

Beyond that, the committee, in the language of the recent United Shoe decision, 
notes that “The defendant may escape statutory liability if it bears the burden 
of proving that it owes its monopoly solely to superior skill, superior products, 
natural advantages (including accessibility to raw materials or markets), eco- 
nomie or technological efficiency (including scientific research), low margins of 
profit maintained permanently and without discrimination, or licenses conferred 
by, and used within, the limits of law (including patents on one’s own inventions, 
or franchises granted directly to the enterprise by a public authority).”” 


It. TRADE OR COMMERCE WITH FOREIGN NATIONS 


At the outset, the committee rejects “any proposal for blanket exemption of 
foreign commerce from the antitrust laws.”” The report therefore focuses 
“largely on clarification and improvement of the criteria for interpreting existing 
statutory standards.” * 


*By “subsidiary,” the report means a corporation with a majority or more “of voting 
capital stock owned by a parent and a minority held by noncompetitors of the parent only 
for investment.” Report 30 fn. 106. 

10 Report 35. 

Theatre Enterprises, Inc. v. Paramount Film Distributing Corp., 346 U. 8. 587 (1954). 

13346 U. S. 537, 540-541 (1954) ; report 39. 

8 United States v. Griffith, 334 U.S. 100, 107 n. 10 (1948) ; report 49. 

4 United States v. Columbia Steel Co., 334 U. S. 495, 527-528 (1948) ; report 49, 

% Report 54 

16 Report 55. 

17 United States v. Griffith, 334 U. S. 100, 107 (1948) : report 5 
P een States v. Aluminum Co. of ‘America, 148 F. 24 216, 432 (2d Cir. 1945) ; 

epor 

19 United States v. United Shoe Machinery Corp. (110 F. Supp. 295, 342 (D. Mass. 1953 
aff'd per curiam, 347 U. S. 521 (1954)) ; report 57. 

* Report 66. 
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Treating, first, the issue of extraterritorial jurisdiction, the committee con- 
cludes “that the Sherman Act applies only to those arrangements between Ameri- 
cans alone, or in concert with foreign firms, which have such substantial anti- 
competitive effects on this country’s ‘trade or commerce * * * with foreign na- 
tions’ as to constitute unreasonable restraints.”™ Applying this general rule, 
the report, again in the language of Alcoa, states “that conspiracies between for- 
eign competitors alone should come within the Sherman Act only where they 
are intended to, and actually do, result in substantial anticompetitive effects on 
our foreign commerce. The ‘international complications likely to arise’ from 
any contrary view convince us, as they did the court in Alcoa ‘that Congress 
certainly did not intend the act to cover’ such arrangements when they have 
no restrictive purpose and effect on our commerce.” ” 

Jurisdictional questions analyzed, the report treats the breadth of this coun- 
try’s trade or commerce with foreign nations, injury to which the Sherman Act 
proscribes. Here the committee rejects any implication in Timken * and Minne- 
sota Mining™ that “any American investment for production abroad involves 
pro tanto, a restraint on actual or potential American exports.”” Thus, the 
report concludes “that the words ‘trade and commerce * * * with foreign na- 
tions’ should be construed broadly to include not only the import and export 
flow of finished products, their component parts, and adjunct services, but also, 
as in domestic commerce, capital investment and financing.” * 

In addition, the report underscores, “as a dissenting Justice put it in Timken, 
that ‘the circumstances of foreign trade may alter the incidence of what in the 
setting of domestic commerce would be a clear case of unreasonable restraint.’ ” 

Beyond these problems, the report recognizes that “antitrust is but one of 
several interrelated governmental policies touching on the foreign trade and 
national security problems of the United States.”* Accordingly, the committee 
solicited from the Departments of State, Defense, and Commerce, as well as the 
Foreign Operations Administration, views regarding the effect of antitrust on 
their programs abroad. From these the committee derived recognition “of the 
need for advance discussion with affected agencies concerning projected anti- 
trust proceedings seriously involving any of the Government’s foreign programs. 
We recognize, of course, that such liaison on an informal basis already exists; 
and pursuant to existing procedures, the Department of Justice has consulted 
with the Departments of State and Defense as well as the National Security 
Council before and after bringing a suit. Our recommendation, in essence, urges 
that this type of procedure be continued and developed. 

“Information so gathered may at a minimum give the Attorney General or 
the Federal Trade Commission another informed agency’s view of those facts 
abroad which may constitute the substance of an antitrust charge. In addition, 
such liaison might yield added data relevant to deciding the form a suit takes, 
remedies deemed appropriate, as well as the timing of any proceeding. All these 
matters lie within the discretion vested in our antitrust enforcement agencies. 
Beyond this discretion, resolution of any policy conflict may involve consultation 
with the President—at least until such divergence can be brought to the atten- 
tion of Congress for legislative reconciliation.” ” 

Finally, the committee recommends that “at least with respect to programs for 
preserving the supply of critical and strategic materials from abroad,” the De- 
fense Production Act’s antitrust exemption should be further extended.” The 
committee urges, in addition, “that for a designated period beyond the act’s 
expiration, conduct requested or approved by the President shall not be subject 
to antitrust. [for] acts authorized by the President may require committing 
large funds for long periods of time that may stretch beyond the act’s short 
extension. * * * 

“However, such immunity should be conditioned upon express findings when 
the conduct was undertaken: first, that national defense required its duration 
beyond the expiration of the Defense Production Act; and second, that before 


21 Report 76. 

2U nited & States v. Aluminum Company of America (148 F. 24 416, 433 (2d Cir. 1945)) ; 
report 76. 

hh Timken Roller Bearing Co. United States (341 U. 593 (1951) 

“U Inited States v. Minnesota Wining ¢é Mfg. Co. (92 F. bn 947 (D. a 1950) ). 

2 Report 78. 

2 Reports 79-80. 

2° Timken Co. v. United States (341 U. S. 593, 605-606 (1951)) ; Report 81. 

28 Reports 65-66. 

2° Report 98. 

8 Report 109. 
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granting the immunity, consideration was given to the possibility of accomplish- 
ing the same defense objectives by alternative methods involving less restrictions 
on competition. The amendment should also contain a provision for termination 
upon adequate notice if the President finds that such an agreement is no longer 
in the national interest.” ” 

III, MERGERS 


The report’s beginning point is that Congress’ “clear object” in amending 
section 7 was to establish “more effective rules against mergers,”” to “strike 
down some mergers beyond the reach of the Sherman Act.”" From this 
object, as well as the meager precedents under amended section 7, the committee 
derives that provision’s essential legal tests: for vertical acquisitions, does the 
merger “foreclose competition from a substantial share of the market”; for 
horizontal mergers the issue becomes “whether the competition lost as the result 
of the merger may, in the context of the market as a whole, constitute a substan- 
tial lessening of competition or trend toward monopoly.” * 

“No one pattern of proof,” the committee feels, “can meet the requirements of 
all cases. * * * Thus, it will always be necessary to analyze the effect of the 
merger on relevant markets in sufficient detail, given the circumstances of each 
case, to permit a reasonable conclusion as to its probable economic effects.” * 
However, the committee cautions section 7 “does not require that all evidence be 
considered in all proceedings regardless of the competitive character of the 
market. The act does not demand an exhaustive economic inquiry for its own 
sake.” ™ 

Turning specifically to the tendency-to-monopoly clause of section 7, the report 
concludes that “Congress, by rejecting the Sherman Act tests for application to 
section 7, seems to have intended to hinder large companies’ growth by acquisi- 
tions whose cumulative effect is an appreciable movement toward monopoly 
power.” The tendency-to-monopoly clause therefore should be construed to slow 
an appreciable growth toward monopoly by even relatively minor acquisitions.” ™ 

Concluding its merger chapter, the report supplies as guides for businessmen 
a list of market questions possibly relevant in applying section 7’s legal test. 
Offering these guides, however, the committee notes, “We do not, of course, imply 
that all, several, or any one of these guides may be significant or even relevant 
in a given case.” ™ 

IV. ANTITRUST POLICY IN DISTRIBUTION 


The committee’s starting point, in the language of the Supreme Court in 
Automatic Canteen, is the conclusion that “ ‘In the light of congressional policy 
as expressed in other antitrust legislation,’” there is a clear “ ‘duty to recon- 
cile [interpretations of the Robinson-Patman Act] with the broader antitrust 
policies that have been laid down by Congress.’”™ Similarly, the report en- 
dorses the Supreme Court’s view that the “‘heart of our national economic 
policy has long been faith in the value of competition.’ ” ” 

Reaffirmed at the outset is the right individually to refuse to deal with any 
customer except where refusal forms part of a plan for unfair competition or 
restraint of trade, monopoly, or violation of the Clayton Act. And, treating 
exclusive dealerships, the report asserts that “the central inquiry,” to test legality 
under Clayton Act section 3, “is whether a system of challenged exclusive ar- 
rangements in fact ‘forecloses’ competitors from a substantial market.” @ 

“However, actual foreclosure even short of tangible damage to competition must 
satisty the prerequisite of injury established by section 3. Congress designed 
the Clayton Act to abort business practices with a reasonable probability of eco- 
nomic harm. The law was clearly intended to strike before real injury was 
done. Nor should an exclusive agreement shown to foreclose competition escape 
invalidation by broader explanations or harmless intent. We understand section 
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8 as an express condemnation of business practices demonstrably detrimental 
to competition regardless of countervailing considerations.” 

Tying arrangements, the committee feels, in the language of the Supreme 
Court in the Standard Stations and Times-Picayune opinions, “‘ ‘serve hardly 
any purpose beyond the suppression of competition.’” “ Accordingly, the report 
adopts the view that “tying arrangements that involve the ‘wielding of monop- 
olistic leverage’ generate the requisite probability of economic harm whenever 
the seller occupies a dominant market position for the ‘tying’ commodity or 
if his arrangements cover a substantial volume of trade in the ‘tied’ product.” “ 

Beyond that, treatment of fair trade reflects emphasis on unfettered competi- 
tion. The report “acknowledges that ‘Fair Trade’ enactments reflect some legiti- 
mate commercial aims. Nationally advertised and branded consumer commodi- 
ties readily lend themselves to loss-leader and cut-rate merchandising that can 
impair substantial investments in business goodwill.” “ The report, however, 
“does not consider ‘Fair Trade’ pricing an appropriate instrumentality for such 
protection. Since State enactments vest absolute discretion in suppliers for 
determining the level of a ‘Fair Trade’ price, the legislative price-setting authori- 
zation extends far beyond the essential guarantees of ‘loss-leader’ control. An 
effective ‘Fair Trade’ system, moreover, strikes not only at promotional price 
cutting, but at all price reductions which pass to the consumer the economies of 
competitive distribution.” “ 

“Apart from manufacturers’ interest in preserving trade symbols and commer- 
cial goodwill,” the study continues, “ ‘Fair Trade’ pricing may enable distributors 
to extinguish price competition. * * * [DJistributors in some segments of the 
economy advocate ‘Fair Trade’ pricing by suppliers as a legal means for obtain- 
ing the benefits of a horizontal price-fixing arrangement that the antitrust law 
forbids.” * * * On balance,” then the committee regards “the Federal statutory 
exemption of ‘Fair Trade’ pricing as an unwarranted compromise of the basic 
tenets of national antitrust policy.” “ 

Likewise emphasizing the importance of untrammeled competition is the 
treatment of specific Robinson-Patman Act provisions. Considered first is the 
“like grade and quality” limitation on Section 2 (a). This standard’s primary 
function, the report reasons, is “reasonably to confine the price discrimination 
statute to comparable private business transactions.” Toward this end, the 
report concludes, “[A]ctual and genuine physical differentiations between 2 
different products adapted to the several buyers’ uses, and not merely a decora- 
tive or fanciful feature, probably remove differential pricing of the 2 from the 
reach of the Robinson-Patman Act.” “ 

Turning then to consideration of section 2 (a)’s competitive injury test, the 
report deems proof of probable injury to competition essential to violation of 
that section. Further, the study notes “this test” presupposes resort, not to 
convenient presumption, but rather to “realistic inquiry into the challenged dis- 
crimination’s business context and market effects.” “ 

Analysis of section 2 (a)’s cost defense begins with the congressional design 
that “this cost proviso” should “adjust fairly the protection of small buyers with 
the welfare of the consumer.” “” Because “any accounting apportionment of costs 
essentially involves subjective business judgment, not objective fact,” ” the com- 
mittee recommends “that a reasonable approximation of production or distribu- 
tion cost variances to price differentials—when demonstrated in good faith 
through any authoritative and sound accounting principles—suffice as a matter 
of law to meet the requirement for justification under the section 2 (a) cost 
proviso. Applied in this way, the act should impede no price variation reason- 
ably related to economies in any of the seller’s costs deriving from significant 
differences among customers or broad categories of commercial transactions.” 


41 Report 147-148. 
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Treating the quantity limits proviso, the report notes it “authorizes the Federal 
Trade Commission to impose a ceiling beyond which cost savings resulting from 
economical quantities, though not methods, might no longer be lawfully reflected 
in a lower price.”™ The report affirms “that any rational antitrust policy must 
leave the American business community free to explore new methods of distri- 
bution.” ™ Hence it deplores the “singling out and penalizing of the quantity 
discount system.” @ 

The committee concludes that the good faith meeting competition defense, as 
construed by Staley, should be an “absolute” defense to a section 2 (a) charge. 
As the Supreme Court put it in Standard Oil, “Congress had in 1936 contracted 
the scope of the original proviso by confining it to ‘price differentials occurring 
in actual competition,’ and by excluding ‘reductions which undercut the “lower 
price” of a competitior.’ But these revisions had not ‘cut into the actual core 
of the defense.’ ‘Actual competition at least in this elemental form, [was] 
thus preserved’.” ® 

Robinson-Patman sections 2 (c), (d), and (e), the report feels, enact virtually 
per se provisions on broker payments to any but “independent brokers” as well 
as promotional allowances or services not granted on “policy equal” terms to 
every other competing customer. The committee prefers market analysis for 
slot-machine condemnation whenever normal trade practices not inherent offense 
to free competition are involved. 

Analyzing the brokerage provisions, the committee notes that as a result 
of prevailing interpretations “the payment of middleman’s commissions to any 
but pure ‘brokers’ becomes per se illegal, even though valuable distributive serv- 
ices are performed, even when no adverse competitive effect results, and even 
where the challenged concession reflects actual savings in the seller’s distribu- 
tion costs.” ™ One result has been that “joint buying organizations for pooling 
the resources of small-business men have conspicuously suffered from rigid 
‘brokerage’ clause enforcement.” ™ Accordingly, “to reconcile the brokerage clause 
with ‘broader antitrust objectives,’ we favor legislation as necessary to restore 
the original vigor of the exception ‘for services rendered’ in section 2 (c).”™ 

Regarding sections 2 (d) and (e), the committee recommends placing allow- 
ance in service on equal footing with outright price discriminations. Accord- 
ingly, to avoid ‘“‘the present disparity in the statutory consequences which attach 
to economically equivalent business practices,’ ™ the committee recommends 
that discriminations under 2 (d) and (e) “not transgress the law unless they 
cause adverse market effects and unless unjustifiable under one of the defen- 
sive provisos.” ™ 

Analyzing functional discounts, the committee notes that generally “simple 
discounts recognizing single-function middlemen’s services remain “unlawful 
unless causing adverse effects on competition.” ™ Further, regarding integrated 
distributors, the committee feels that “if a business man actually fulfills the 
wholesale function by relieving his suppliers of risk, storage, transportation, 
administration, etc., his performance, his capital investment, and the saving 
to his suppliers, are unaffected by whether he also performs the retailing func- 
tion, or any number of other functions. 


V. PATENT-ANTITRUST PROBLEMS 


This chapter begins a “valid patent—whether basic or improvement—is a mo- 
nopoly sanctioned by patent policy and not contrary to antitrust policy. Thus 
patent acquisition by grant or purchase—by itself—constitutes no antitrust vio- 
lation. “Impropriety will arise only where such acquisition is part of an illegal 
purpose or plan.”™ In addition, the committee carefully distinguishes patent 
nonuse from suppression. “In the latter situation the patentee neither uses nor 
makes available to others a meritorious invention capable of being marketed on 
a commercially practicable scale * * *. To achieve its ends, the patent system, 
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like free enterprise, relies on the incentive to profit from using a patented inven- 
tion for where there is public demand. Where these are ends are deliberately 
defeated, there usually is present some anticompetitive design. Then nonuse 
becomes abuse and antitrust comes into play.” ” 

This chapter then turns to the scope of permissible license limitations on pric- 
ing, field of use, quantity and territory, as well as restrictions on the patentee, 
package licensing and restrictions on purchasers. “Absent any concert or ar- 
rangement aimed at or resulting in industry-wide price fixing, most members be- 
lieve that a patentee who is engaged in manufacturing and marketing the patented 
product may fix the prices at which his manufacturing license * * * may sell.” 
Some members feel, however, that “price-fixing clauses in patent licenses should 
be proscribed by the antitrust laws under any circumstances.” “ 

Similarly, treating restrictions on the patentee, the report states “Constructural 
restrictions limiting the patentee’s own freedom of action, * * * are clearly 
beyond the scope of any patent protection and must be evaluated under antitrust 
standards.”“ Package licensing in contrast “should be prohibited only where 
there is refusal, after a request, to license less than a complete package.” “ 

Regarding patent pools, the report recognizes, on the one hand, their possible 
necessity for promoting patent utilization and, on the other, their potentialities 
for abuse. Accordingly, the report concludes a pool is “unlawful if formed with 
the purpose of regimenting an industry, fixing prices and eliminating competi- 
tion, or threatening litigation with accompanying undue restraint of trade.”’” 

In like fashion, the report recognizes infringement suits may constitute legiti- 
mate efforts to enforce patent rights or, in contrast, part of a scheme to monopo- 
lize. Finally, the committee, by close division, condemns compulsory licensing 
royalty-free or dedication of patent rights. Such relief, a majority feels, goes 
beyond the Sherman Act’s authority to “prevent or restrain” violations. 


VI. EXEMPTIONS FROM ANTITRUST COVERAGE 


This committee made no original factual inquiries. Accordingly, the report 
concludes “It is not within the bounds of our antitrust survey to judge the im- 
portance“ of any “economic, political, or social objectives” which have inspired 
Congress to shield “various activities from the rigors of competition.” Nor does 
the committee appraise “the extent to which anyone of * * * [these goals] might 
be achieved without antitrust exemption.” ” 

(a) Regulated industries.—Within these limitations, this chapter focuses first 
on orderly means for assuring that regulatory agencies put whatever premium 
Congress intended on competition. The report concludes that ultimately “it is 
the Court’s ‘responsibility to say whether the Commission has been guided by 
proper consideration in bringing the deposit of its experience * * * to bear 
* * * in [determining] the public interest.’ Where Congress has been silent, the 
basic policy of our antitrust laws requires the Court’s conclusion that competi- 
tion, at least where all other considerations involved are equal, is in the ‘public 
interest.’ In all instances, the courts, in reviewing agency discretion, should 
recognize that ‘administrative authority to grant exemptions from the antitrust 
laws should be closely confined to those (instances) where the * * * (regula- 
tory) need is clear.” ™ 

(b) Organized labor.—At the outset, the report states that “appraisal of the 
Nation’s labor-management relations policy goes beyond this antitrust study.” * 
Accordingly, this chapter “considers only those union activities, not directed at 
such established union ends, but instead at direct restraints on commercial 
competition.” The committee “believes that union actions aimed at directly 
fixing the kind or amount of products which may be used, produced, or sold, 
their market price, the geographical area in which they may be used, produced, 
or sold, or the number of firms which may engage in their production or dis- 
tribution are contrary to antitrust policy. To the best of our knowledge, no 
national union flatly claims the right to engage in such activities.” ® 
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Reviewing the extent these commercial restraints are already barred by anti- 
trust on the Labor-Management Relations Act, the committee concludes that 
“to the extent that such commercial restraints not effectively curbed by either 
antitrust or Labor-Management Relations Act exist, then we recommend appro- 
priate legislation to prohibit these union efforts at outright market control.” ” 
The committee cautions, however, that “no one of our conclusions or recom- 
mendations implies any change of labor’s freedom under the antitrust laws to act 
in concert in order to promote union organization or bargain collectively over 
wages, hours, or other employment conditions.” “ 

(c) Agricultural cooperatives—aAs in sections treating regulated industries 
and organized labor, the report notes that exemptions for certain activities by 
agricultural organizations “are rooted, of course, in political and social as well 
as economic considerations” ™ beyond the scope of this report. Accordingly, 
the committee reviews the bounds of present agricultural exemptions and out- 
lines formal procedure for liaison between the Departments of Justice and Agri- 
culture to assure that exempting statutes are construed in orderly fashion. No 
legislative recommendation is made for any change in the existing scope of 
antitrust exemption for certain activities of agricultural cooperatives. 


VII. ECONOMIC INDICIA OF COMPETITION AND MONOPOLY 


This section first examines the economic benefits most economists conclude 
generally flow from competition. Second, to aid in understanding of basic eco- 
nomic terms, it considers economic definitions of “monopoly,” “competition,” 
and “workable competition.” Finally, this portion compares legal and economic 
concepts of competition and monopoly. 


VIII. ANTITRUST ADMINISTRATION AND ENFORCEMENT 


Initially, the report treats the Division’s tools for securing evidence in civil 
and criminal proceedings, before and after complaints or indictments. The com- 
mittee recognizes that, at least before civil complaints have been filed, “present 
civil investigative machinery is inadequate for effective antitrust enforcement.” ™ 
Accordingly, the report recommends legislation which would “authorize the 
Attorney General, in a civil antitrust investigation, to issue and have served upon 
any corporation, partnership or association a civil investigative demand. This 
would require the production of [relevant] correspondence and other business 
records. * * *, not privileged, in the possession of the party served.” ™ 

Then treated are standards to govern the choice of civil or criminal attack. 
In general, the report states, “criminal process should be used only where the 
law is clear and the facts reveal a flagrant offense and plain intent unreasonably 
to restrain trade.” ™ The committee endorses the view that the following types 
of offenses be prosecuted criminally: “(1) price fixing; (2) other violations 
of the Sherman Act where there is proof of a specific intent to restrain trade 
or to monopolize; (3) * * * [where there is] proof of use of predatory prac- 
tices (boycotts, for example) to accomplish the objective of the combination or 
conspiracy; (4) * * * [where] a defendant has previously been convicted of 
or adjudged to have been, violating the antitrust laws may warrant indictment 
for a second offense.” ™ 

The decision to proceed made, then at hand is the question of resort to consent 
settlement procedures. The report recognizes that “to the Government, caught 
in the vise of increasing complaints and decreasing enforcement resources, their 
economy may make or break enforcement success.” ™ Realizing the importance 
of the consent settlement process, the committee rejects “any notion of its cur- 
tailment.”" More specifically, to save “time and money” the report urges 
“prefiling negotiations whenever the Division deems it feasible for efficient 
enforcement.” * To further ease the consent settlement process, the Department 
should “negotiate consent judgments with fewer than all defendants.”™ In 
addition, the report suggests that duplication of negotiation with both the Trial 
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and Judgment Section staffs be minimized. And that the Division no longer 
require “defendants to submit the initial draft of a consent judgment.” 

Even the best of settlement negotiations, however, may founder. Accord- 
ingly, the report focuses on means for simplifying present protracted and 
expensive antitrust “pretrial and trial proceedings.” “ First, the report recog- 
nizes that “each antitrust case, public and private, should be assigned, as a 
regular practice in all districts, promptly after the action has commenced to 
one judge for all purposes.” Further, the Committee urges that “where plead- 
ings do not present issues of fact or law with sufficient particularity for efficient 
trial preparation, the court and counsel should promptly undertake to particu- 
larize the issues to be tried by some suitable procedure, such as:”™ a motion 
under rule 12 (e), a pretrial conference, or interrogatories under rule 33. Finally, 
in all antitrust proceedings, the report urges that the “Oregon State Medical 
Society opinion™ should be the guide where the proof offered by either party 
reaches back more than a reasonable number of years.” ™ However, the report 
cautions, “The plaintiff should never be prevented from offering direct evidence 
of the commencement of an alleged antitrust offense—whether under the Sher- 
man, Clayton, or Federal Trade Commission Acts—no matter when it occurred.” ® 

Arising after most successful antitrust trials are problems of obtaining effec- 
tive relief. Toward this end, the report urges, first, an increase of from $5,000 
to $10,000 in the per count ceiling on criminal fines. In addition, considering 
divestiture, the Committee underscores, in the language of the Supreme Court, 
“In an equity suit, the end to be served is not punishment of past transgression, 
nor is it merely to end specific illegal practices. A public interest served by such 
civil suits is that they effectively pry open to competition a market that has 
been closed by defendants’ illegal restraints.” ™ However, the report cautions, 
“since divestiture is a remedy to restore competition and not to punish those 
who restrain trade, it is not to be used indiscriminately, without regard to the 
type of violation or whether other effective methods, less harsh, are available.” * 

This chapter treats also “the broader question of the extent Division clearance 
procedures can halt violations before they ocecur.”™ Specifically, should the 
revision “be authorized to issue advisory opinions as well as to issue rules and 
regulations under procedures similar to those employed by the Internal Revenue 
Service?” ™ The report notes, “As a prosecuting agency, the Department should 
not be expected to issue clearances in advance.” Further, “any such clearance 
would in any event be of narrow utility. Since it would have to be limited to 
the facts known at the time, it would be subject to revision in the light of sub- 
sequent developments.” Accordingly, though “the Committee recognizes the 
value of informal discussions” between outside and Division counsel, it “‘recom- 
mends no change in the existing procedures of the Department of Justice for 
advance clearances and releases.” * 

Covered here is not only the Department of Justice but the Federal Trade 
Commission. Here the Committee analyzes the present penalty provisions for 
violation of orders issued under section 5 of the Federal Trade Commission Act. 
Present ceiling permits imposition of a minimum fine of $5,000 for each day an 
order is violated. These penalty provisions in the view of our report “were 
enacted with neither notice nor hearing to the affected public and without bene- 
fit of serious Congressional deliberation.” ® Further, “This exorbitant ceiling 
seems clearly unneeded.” Accordingly, the report urges “the present $5,000 
per day ceiling should be repealed and the present $5,000 per violation ceiling 
retained.” * 

The Commission and Division considered separately, then discussed is the pres- 
ent system for exchange of information between the two agencies.” To promote 
their coordination, the Committee recommends “Extension of the present card- 
exchange procedure to all proceedings and rulings of both agencies.” ®° In addi- 
tion, “to avoid duplicating investigations, the investigative files should, to the 
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extent permitted by existing law, be made fully available to the other.”” Finally, 
“basic to all relations between the two agencies,” the report suggests, is “that 
both should never for any reason, including differences in views as to the law or 
the facts, proceed against the same parties for the same offense growing out of 
the same factual situation.” ” 

In addition to proceedings by the Department and the Federal Trade Com- 
mission, private suits may also aid antitrust enforcement. Treating this prob- 
lem, the report urges, first “vesting in the trial judge discretion to impose double 
and treble damages. In all instances,” the report explains, “this would recom- 
pense injured parties. Beyond compensation, the trial court could then penalize 
the purposeful violator without imposing the harsh penalty of multiple damages 
on innocent actors.” ” 

Such a move, the report urges, “will not impair the deterrent effect of private 
suits. For the conscious malefactor cannot expect the benefit of such discretion. 
And the unwitting violator, seeking to act in conformity with the law, is naturally 
unaffected by the threat of triple damages.” ” 

Also recommended is a four year Federal statute of limitations for private 
antitrust suits. “Currently, private antitrust action is rendered tedious by the 
needless magnifying of the issue of the applicable statute of limitations with 
arguments over which period governs, the events from which the statute runs, 
and the circumstances under which it is tolled—all made more complex by the 
chance of reference to the law of various States or to Federal law. Finally, 
varying periods encourage ‘forum-shopping’ and seem ill-suited for enforcement 
of a uniform federal policy.” For all these reasons, “none challenge the need 
for a Federal statute of limitations.” ” 

Finally, this chapter urges “the broadening of the phrase in section 4 of the 
Clayton Act—‘any person, who shall be injured in his business or property’—to 
include the United States. Existing case law holds the United States is not a 
person entitled to sue under the statute. There is sound reason,” the Report 
concludes, “for contending that the United States, when its property rights have 
been damaged by antitrust infractions, should have a right to recover its single 
damages.” * 




























The committee’s task, in its own words, was “to analyze the main course 
of * * * antitrust policy, its interpretations and decisions. From this analysis, 
an evaluation of antitrust developments is made in light of established antitrust 
goals. On this evaluation the committee bases its conclusions and recommenda- 
tions as future guides to enforcement agencies, Congress and the courts.” 
Attached are (1) a list of this committee’s specific legislative proposals and 
(2) a summary of its general guides or recommendations to enforcement agencies 
and the courts. 









GUIDES OR RECOMMENDATIONS TO ENFORCEMENT AGENCIES AND THE 
Courts 





GENERAL 







I. SECTIONS I AND II OF THE SHERMAN ACT GENERALLY 





A. Section 1 of the Sherman Act 

1, Recommend to enforcement agencies continued vigorous enforcement: Thus 
the committee states: “The committee unanimously adheres to antitrust funda- 
mentals with full vigor. Although many forces and other Government policies 
have materially promoted our creative American economy, we believe the anti- 
trust laws remain one of the most important” (report, p. 2). 

“There have undoubtedly been fluctuations in the vitality and wisdom of anti- 
trust administration and enforcement as well as occasional setbacks in Congress 
and in the courts. Nonetheless, a backward look across the 64 years since the 
Sherman Act reveals on the whole a healthy process of growth through which 
antitrust fundamentals have gained in strength and effectiveness” (report, p. 3). 

2. Recommend to courts that certain conduct be deemed unreasonable “per se”: 
“Certain forms of conduct, such as agreements among competitors to fix market 
price or control production, are ‘conclusively presumed to be illegal, by reason of 
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their nature or their necessary effect,’ so that they can quickly and positively 
be adjudged violations of the Sherman Act. In such cases, inquiry under the rule 
of reason is over once it has been decided that the conspiracy or agreement under 
review in fact constitutes price rigging or production control. For further ex- 
ample, group boycotts are deemed unreasonable as clearly anticompetitive in char- 
acter or effect” (report, p. 11). 

3. Recommend to courts that market division among competitors be con- 
elusively presumed illegal: ‘‘While in no Supreme Court case have the facts been 
limited exclusively to simple market division among competitors, there is little 
doubt, either as a matter of principle or of precedent, that agreements among 
competitors for market division should be and are treated like price control ar- 
rangements” (report, p. 26). 

4. Recommendation to courts and enforcement agencies re exclusive dealer- 
ships: ‘“‘Where an exclusive dealership forms part of an attempt to monopolize 
prohibited by section 2, or the lesser degree of unreasonable restraint prohibited 
by section 1, it should be held a violation. On the other hand, where an exclusive 
dealership is merely an ancillary restraint reasonably necessary to protect the 
parties’ main lawful business purposes, such a dealership should be upheld where 
its effect is not unreasonably to foreclose competition from the dealer’s market” 
(report, p. 29). 

5. Recommendation to courts and enforcement agencies re intraenterprise 
conspiracy: “Most members of the committee disapprove any application of this 
doctrine to joint action between members of a corporate family not intended to 
or resulting in coercive undue restraint on their customers or competitors. How- 
ever, they believe, for example, that when a parent and its subsidiary, though 
short of an attempt to monopolize, nonetheless plan to drive out a competitor, 
section 1 may be transgressed. 

“Some members feel, in contrast, that in no instance can a parent and its 
subsidiary be held guilty of an offense that must be committed by more than 
one person. Since there would concededly be no liability under section 1, if a 
company does business through unincorporated branches, divisions or depart- 
ments, they believe it is wholly unreal to impose liability where it employs sub- 
sidiaries instead. To distinguish between these types of opefations, they feel, is 
to sacrifice substance for mere form” (report, p. 35). 

6. Recommendation to enforcement agencies and courts re “conscious par- 
allelism”: In the language of the Theatre Enterprises Supreme Court decision 
(Theater Enterprises, Inc. v. Paramount Film Distributing Corp., 346 U. 8S. 537, 
540-541, 1954), the committee concludes: “To be sure, business behavior is 
admissible circumstantial evidence from which the factfinder may infer agree- 
ment [citing cases]. But this Court has never held that proof of parallel business 
behavior conclusively establishes agreement or, phrased differently, that such 
behavior itself constitutes a Sherman Act offense” (report, p. 39). 

7. Recommendation to courts and enforcement agencies re relevance of trade 
association membership to proof of antitrust conspiracy to “avoid blanket find- 
ings based on mere ‘guilt by membership’”: The committee recommends courts 
and agencies insist on proof of participation by particular members in conspira- 
torial action of other members (report, p. 42). 


B. Section II of the Sherman Act 


8. Recommendation to courts and enforcement agencies re inclusion of substi- 
tute products in market definition: Adopting the language of the Times-Picayune 
ease (Times-Picayune Publishing Co. v. United States, 345 U. S. 594, 612 n. 31, 
1953), the committee urges, “For every product, substitutes exist. But a relevant 
market cannot meaningfully encompass that infinite range. The circle must be 
drawn narrowly to exclude any other product to which within reasonable varia- 
tions in price, only a limited number of buyers will turn; in technical terms, 
products whose ‘cross-elasticities of demand’ are small” (report, p. 47). 

9. Recommendation to courts and enforcement agencies that searches for 
monopoly power start with the primary fact of relative size: Thus the report 
states: “All judicial searches for monopoly power start with the primary fact 
of relative size—the percentage of supply controlled. For ‘size is of course an 
earmark of monopoly power’” (United States v. Griffth, 334 U. S. 100, 107 n., 
10, 1948). 

However, the report cautions, in the language of Columbia Steel (United 
States v. Columbia Steel Co., 334 U. S. 495, 527-528, 1948, “We do not undertake 
to prescribe any set of percentage figures by which to measure the reasonableness 
of a corporation’s enlargement of its activities by the purchase of the assets of a 
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competitor. The relative effect of percentage command of a market varies with 
the setting in which that factor is placed” (report p. 49). 

10. Recommend to courts and enforcement agencies that for purposes of mo- 
nopolization under Section 2, ‘no showing of intent is required beyond ‘the mere 
intent to do the act.’” (United States v. Aluminum Co. of America, 148 F. 2d 
416, 432, 2d Cir. 1945, report p. 56). 

11. Recommend to courts and enforcement agencies that antitrust not impair 
business efficiency: Thus, in the language of the recent United Shoe decision, 
the report urges: “[T]he defendent may escape statutory liability if it bears the 
burden of proving that it owes its monopoly solely to superior skill, superior 
products, natural advantages, (including accessibility to raw materials or mar- 
kets) economic or technological efficiency, (including scientific research), low 
margins of profit maintained permanently and without discrimination, or licenses 
conferred by, and used within, the limits of law (including patents on one’s own 
inventions, or franchises granted directly to the enterprise by a public authority, 
or franchises granted directly to the enterprise by a public authority (Emphasis 
supplied).” (United States v. United Shoe Machinery Corp., 110 F Supp. 295, 
432 (D. Mass. 1953), aff’d per curiam 347 U. S. 521, 1954 report, p. 57). 


It. “TRADE OR COMMERCE * * * WITH FOREIGN NATIONS” 


12. Recommendation to courts and enforcement agencies re Sherman Act’s 
extra territorial jurisdiction : 

(a) The committee feels ‘that the Sherman Act applies only to those arrange- 
ments between Americans alone, or in concert with foreign firms, which have 
such substantial anticompetitive effects on this country’s ‘trade or commerce * * * 
with foreign nations’ as to constitute unreasonable restraints” (report p. 76). 

(b) Further, the committee believes “that conspiracies between foreign com- 
petitors alone should come within the Sherman Act only where they are intended 
to, and actually do, result in substantial anticompetitive effects on our foreign 
commerce. The ‘international complications likely to rise’ from any contrary 
view convince us, as they did the Court in Alcoa ‘that Congress certainly did 
not intend to cover’ such arrangements when they have no restrictive purpose and 
effect on our commerce.” (United States v. Aluminum Co. of America, 148 F. 
2d 416, 433 (2d Cir. 1945; report p. 76). 

13. Recommendation to courts and enforcement agencies re scope of “trade or 
commerce * * * with foreign nations.”—The report urges, “that the words ‘trade 
and commerce * * * with foreign nations’ should be construed broadly to include 
not only the import and export flow of finished products, their component parts 
and adjunct services, but also, as in domestic commerce, capital investment and 
financing” (report pp 79-80). 

14. Recommendation to courts and enforcement agencies re inquiry relevant to 
determining damage to this country’s foreign commerce: 

(a) The report approves “judicial recognition that, under the rule of reason, 
defendants may proffer evidence that their activities abroad constitute no undue 
restraint on our foreign commerce since, even absent the challenged conduct, 
trade and investment in a particular foreign area would be virtually impossible. 
We believe that defendants should be allowed to show that, due to foreign eco- 
nomic or political barriers, their conduct at bar was prerequisite to trade or in- 
vestment in a foreign country” (report p. 83). 

(ob) But the report cautions, “Under no circumstances, however, can impossi- 
bility of trade or investment in one country justify consequences illegal under the 
antitrust laws outside that country; nor can impossibility of export or import of 
goods justify what would in effect be an unreasonable restraint of American in- 
vestment.” And “we feel that the rule of reason cannot be used to justify concert 
of action among competitors by showing that, despite a primary purpose to fix 
market prices, control production, divide markets or allocate customers, foreign 
trade conditions made such restraints a more profitable way of doing business” 
(Report p. 83). 

15. Recommend to enforcement agencies “advance discussion with affected 
agency concerning projected antitrust proceedings seriously involving any of the 
Government’s foreign programs” (report p. 97). 

16. Most members recommend to Congress that Webb-Pomerene “may well 
be retained until facts are adduced to show some changes in the present pattern 
abroad of State controlled buying agencies, State monopolies, and other combina- 
a part of the cartel policy prevalent in many parts of the world” (report 
p. ~ 
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Ill. MERGERS 


17. Recommend to courts and enforcement agencies that the “Congressional 
objective of establishing more effective rules against mergers,” provide “the 
main guide to the administrative and judicial construction” of section 7 (report 

> Seeds 
7 18. heseemuaioan to courts and enforcement agencies that the legal test for 
vertical acquisitions under section 7 be whether there is a “reasonable probability 
that the merger will forclose competition from a substantial share of the market” 
(report, p. 122). 

19. Recommend to courts and enforcement agencies that the legal test for 
horizontal mergers under section 7 be ‘‘whether the competition lost as a result 
of the merger may, in the context of the market as a whole, constitute a sub- 
stantial lessening of competition or tend toward monopoly” (report, p. 123). 

20. Recommend to court and enforcement agencies that “no one pattern of 
proof can meet the requirements of all cases. * * * Thus, it will always be nec- 
essary to analyze the effect of the merger on relevant markets in sufficient detail, 
given the circumstances of each case, to permit a reasonable conclusion as to its 
probable economic effect” (report, p. 123). 

21. Recommend to courts and enforcement agencies that section 7’s “tendency 
to monopoly clause * * * should be construed to slow an appreciable growth 
toward monopoly by even relatively minor acquisitions” (report, p. 124). 


IV. DISTRIBUTION 


22. Recommend to court and enforcement agencies that generally theirs is the 
“duty to reconcile [interpretations of the Robinson-Patman Act] with the broader 
antitrust policies that have been laid down by Congress” (346 U. S. 61, 63, 73-74 
[1953] ; report, p. 132). 

23. Recommend to courts and agencies regarding individual refusals to deal 
“only thoroughgoing factual inquiry in to the surrounding business circumstances 
ean characterize a refusal to deal as part of a restrictive court of conduct incom- 
patible with antitrust objectives. 

“However, the committee subscribes to vigorous condemnation of concerted 
and conspiratorial refusals to deal” (report, p. 137). 

24. Recommend to courts and enforcement agencies that “tying arrangements 
that involve the ‘wielding of monopolistic leverage’ generate the requisite prob- 
ability of economic harm whenever the seller occupies a dominant market posi- 
tion for the ‘tying’ commodity or if his arrangements cover a substantial volume 
of trade in the ‘tied’ product” (report, p. 144). 

25, Recommend to courts and enforcement agencies that testing the legality 
under Clayton Act section 3 of exclusive dealerships “the central inquiry * * * 
is whether a system of challenged exclusive arrangements in fact ‘forecloses’ 
competitors from a substantial market” (report, p. 146). 

26. Recommend to courts and enforcement agencies that, regarding the goods 
of like grade and quality limitation in Robinson-Patman section 2 (a) : “Actual 
and genuine physical differentiations between two different products adapted 
to the several buyers’ uses, and not merely a decorative or fanciful feature, prob- 
ably remove differential pricing of the two from the reach of the Robinson-Pat- 
man Act” (report, p. 158). 

27. Recommend to courts and enforcement agencies that “The prima facie 
case mentioned in section 2 (b) hence refers not to any discrimination, but only 
to discriminations affirmatively prohibited when causing the adverse market ef- 
fects described in 2 (a) and unlawful unless justified by the seller through one of 
the several defenses” (report, p. 163). 

28. Recommendation to the Federal Trade Commission that it “devote serious 
effort to vindicating its expert administrative status through precision in the 
mandates its orders impose” (report, p. 169). 

29. Recommend to courts and the Federal Trade Commission that construing 
the cost proviso of Robinson-Patman section 2 (a), “a reasonable approximation 
of production or distribution cost variances to price differentials—when dem- 
onstrated, in good faith through any authoritative and sound accounting prin- 
ciples—suffice as a matter of law to meet the requirement for justification under 
the section 2 (a) cost provision. Applied in this way, the act should impede 
no price variation reasonably related to economies in ahy of the seller’s costs 
deriving from significant differences among customers or broad categories of 
commercial transactions” (report, p. 175). 
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30. Recommend to courts and the Federal Trade Commission that “an inde 
pendent and significant meaning might be accorded to the statutory phrase ‘chang- 
ing conditions affecting the market’ to which a competitor might respond by 
revising his price—wholly apart from the ‘marketability of the goods concerned,’ 
the second statutory factor which the enumerated examples in the proviso il- 
lustrate. In any event, we view the significant common denominator in these 
far from homogeneous examples not as a deterioration of the seller’s goods or 
business position, but as a spontaneous shift in market conditions beyond the 
seller’s control. The proviso should enable a seller to reflect such commercial 
adjustments in good faith by revised price quotations on short notice, though 
this may incidentally prejudice some customers who bought at less favorable 
prices in the immediate past. We equally recommend a realistic interpretation 
to protect a seller’s flexibility in adapting his prices to perceptible market shifts, 
whether already underway or only impending” (report, p. 179). 

31. Recommend to courts and the Federal Trade Commission that “Whatever 
the interpretation of the substantive price discrimination offense, we think that 
a seller’s right to meet a competitor’s prices by granting price differentials to 
some customers without reducing his prices to all must remain an essentia! 
qualification to any antiprice discrimination law” (report, p. 181). 

32. Regarding Robinson-Patman sections 2 (d) and (e), the report recom- 
mends to the Commission that the proportionally equal criteria be met if a 
seller offers “bona fide alternative means enabling all buyers to participate in 
some form” (report, p. 190). 

33. Recommend to the courts and Federal Trade Commission that regarding 
functional discounts “suppliers granting functional discounts either to single- 
function or to integrated buyers should not be held responsible for any conse- 
quences of their customers’ pricing tactics” (report, p. 208). 

34. Recommend to the Federal Trade Commission that “a distributor should 
be eligible for a discount corresponding to any part of the function he actually 
performs on that part of the goods for which he performs it” (report, p. 208). 

35. Regarding basing point pricing, “the committee recommends that the law 
carefully differentiate competitive and collusive delivered pricing. It is our view 
that overall antitrust policy is served when sellers are free to meet competition 
in distant markets by quoting delivered prices to equalize the freight advan- 
tages of more favorably situated competitors. Conversely, however, basic anti- 
trust considerations firmly dictate that delivered pricing employed to effectuate 
price-fixing conspiracies be relentlessly pursued” (report, p. 219). 


V. PATENT-ANTITRUST PROBLEMS 


36. Recommend to courts that “violation of the Sherman Act should, as the 
cases suggest, require abuse of the patent grant or proof of intent to monopolize 
beyond the lawful patent grants” (report, p. 226). 

37. Recommend to courts that the legality of grant backs should turn on: 
(1) the licensor’s position as to patents or the products they cover, and (2) 
each party’s incentive to research” (report, p. 229). 

38. Recommend to courts and enforcement agencies that “an improper pur- 
pose unduly to restrain trade, to monopolize or attempt to monopolize through 
individual nonuse should give rise to antitrust liability. On the other hand 
where there is no affirmative showing that the purpose or effect of nonuse is 
unreasonably to restrain trade, to monopolize or attempt to monopolize, the pat- 
entee’s conduct does not transgress the antitrust laws. Clearly, however, con- 
tracts, combination or conspiracy among patentees to refrain from using or to 
refuse to license others to use patented inventions should be deemed unreason- 
able per se” (report, p. 231). 

39. Most members recommend to courts that “Absent any concert or arrange- 
ment aimed at or resulting in industry-wide price fixing, * * * a patentee who 
is engaged in manufacturing and marketing the patented product may fix the 
prices at which his manufacturing licensee or licensees may sell” (report, p. 233). 

40. Recommend to courts that “From an antitrust standpoint, a tying clause 
in a patent license is like a tying clause in any other contract” (report, p. 238). 

“Accordingly, where the tying product is patented, the patentee should be 
permitted to show that in the entire factual setting, including the scope of the 
patent in relation to other patented or unpatented products, the patent does not 
aoe the market power requisite to illegality of the tying clause” (report, 
p. 238). 
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41. Recommend to courts that, regarding patent pools, “In any given case, a 
determination of legality requires an examination of the purpose of the inter- 
change, the power possessed by the interchange when formed, and its operating 
practices. Depending upon the situation, some of these factors, or even one of 
them, may be decisive. In other instances, all demand consideration” (report, 
pp. 246-247). 

42. Regarding patent infringement suits, the committee recommends to courts 
“that antitrust violation should be considered a defense to a patent infringe- 
ment action only when it is shown that the patent in suit is integral to the vio- 
lation or that the grant of customary patent relief conflicts with antitrust goals. 
Further, in any patent infringement suit in which antitrust violation is the 
basis of defense, or counter-claims, the court, pursuant to rule 42 (b) of the 
Federal Rules of Civil Procedure, should order separate trials of the antitrust 
issues and the patent issues. Such separation may be essential not only ‘in fur- 
therance of convenience and to avoid prejudice,’ but also ‘to serve the ends of 
justice.’ Trial of the infringement issue should precede trial of antitrust ques- 
tions except where, in court discretion, a balancing of all factors favors prior 
trial of antitrust issues” (report, p. 249). 

43. Regarding the scope of the patent misuse doctrine, recommend to courts 
that “the doctrine should extend only to those cases where a realistic analysis 
shows that the patent itself significantly contributes to the practice under at- 
tack” (report, p. 251). 

44. Recommend to courts against “the view that any violation of patent law 
necessarily violates the antitrust laws. From some abuses of patent policy may 
flow consequences not drastic enough to meet antitrust prerequisites of effect 
on competition. In addition, many patent abuses are more effectively curbed by 
simply denying equitable relief as a matter of patent policy. Holding every pat- 
ent law transgression to be at the same time an antitrust violation would, more- 
over, put the patent owner on a different footing than owners of other property 
subject to antitrust” (report, p. 254). 

45. A majority recommends that courts “deem compulsory license free of royal- 
ties and dedication penal rather than remedial in character, and hence beyond 
the Sherman Act’s authority to prevent and restrain violations” (report, p. 256). 


VI. EXEMPTIONS FROM ANTITRUST COVERAGE 


A. Regulated industries 


46. Recommend to courts that “even in the areas where Congress has adopted 
the policy that ‘competition may [not] have full play’ (Federal Communica- 
tions Commission v. R. C. A. Communications, Inc. (346 U. S. 86, 92 [1953])), 
we feel that unless Congress has expressly provided to the contrary, the regula- 
tory guide consistent with the ‘public interest’ as applied to mergers must ‘include 
the principles of free enterprise which have long distinguished our economy’ 
(McLean Trucking Co. v. United States (321 U. S. 67, 94 [1944] [dissenting 
opinion] ) )” (report, p. 269). 

“In all instances, the courts, in reviewing agency discretion, should recognize 
that ‘administrative authority to grant exemptions from the antitrust laws 
should be closely confined to those (instances) where the * * * (regulatory) 
need is clear’’”’ (McLean Trucking Co. v. United States (321 U. S. 67, 93 [1944] 
[dissenting opinion]) ) (report, p. 270). 

47. Recommend to courts that “if the essence of an antitrust action is in 
agreement already approved by agency action within the scope and policy of an 
enabling statute which provides for antitrust exemption, then the antitrust charge 
should be dismissed” (report, p. 282). 

48. Recommend to courts that “where no express statutory exemption is pro- 
vided * * * [and] the agency has found that the challenged conduct is neces- 
sary to carry out duties imposed on the defendants by the regulatory statute 
* * * such conduct cannot form the sole basis for antitrust suit” (report, pp. 
282-283). 

49. Some members recommend to courts that “where there is no finding that 
the challenged conduct is required by regulatory goals but the agency has found 
the conduct not inconsistent with regulatory provisions * * *, even this agency 
approval, if in accord with regulatory guides, warrants dismissal of the antitrust 
complaint” (report, p. 283). 

Other committee members feel, however, “that, though agency approval of 
disputed conduct should normally bar its antitrust litigation, that fact alone in 
all cases may not warrant denial of antitrust relief” (report, p. 283). 
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50. Recommend to Department of Justice “broader and more formalized liaison 
procedures” with regulatory agencies “regarding complaints involving matters 
subject to their regulation” (report, p. 286). 


B. Agricultural cooperatives 


51. Recommend to courts regarding agricultural cooperatives’ antitrust ex- 
emption that “where cooperatives attempt to or actually obtain monopoly power 
by means not sanctioned by section 1 of Capper-Volstead, the Sherman Act 
should apply even though the monopolized product’s price is not unduly en- 
hanced” (report, p. 311). 

52. Recommend to the Department of Justice and the Secretary of Agricul- 
ture: “first, the formulation of administrative criteria, particularly for the 
guidance of smaller cooperatives, in determining whether or not particular con- 
duct comes within the exemption; and second, a more formalized coordination 
between the Secretary and Government antitrust agencies for exchanging in- 
formation involving complaints and investigations pertinent to agricultural 
cooperatives charged with antitrust violation. In this way, possible conflicts 
between these agencies can be avoided or minimized” (report, pp. 312-313). 


VII. ECONOMIC INDICIA OF COMPETITION AND MONOPOLY 


53. Recommends to courts and enforcement agencies that “workable or effec- 
tive competition supplies no formula which can substitute for judgment. It sug- 
gests leads to data of significance, and a means of organizing the data bearing 
on the question whether a given market of itself is sufficiently competitive in its 
structure and behavior to be classified as workably competitive. And it pro- 
vides some benchmarks or criteria, representing somewhat different points of 
vantage, for the process of making that judgment” (report, p. 337). 

54. Recommend “that the Department of Justice and the Federal Trade Com- 
mission, in carrying out their enforcement and investigatory responsibilities, sys- 
tematically examine the domestic market effects of tariffs and appropriately 
transmit their findings to the President, Tariff Commission, or the Congress. 
We recommend also that tariff legislation expressly recognize the purposes of 
the antitrust laws as one of the justifications for and objectives of both unilateral 
and negotiated tariff reductions” (report, p. 342). 


VIII, ANTITRUST ADMINISTRATION AND ENFORCEMENT 


55. Recommend to the Division that, in demanding divestiture, it “bear in mind 
these guides: (1) It should not be decreed as a penalty; (2) it should not be 
invoked where less drastic remedies will accomplish the purpose of the litiga- 
tion; (3) it is important to consider the effect of a possible resultant disruption 
upon the industry involved, its cognate markets, and the public needs in peace 
and war; (4) though we recognize it is not feasible to prepare before trial a final 
plan for effectuating such relief, we feel that once divestiture has been ordered, 
the Division must take account, in submitting a plan to effectuate the order, 
of its effect on the public as well as on the defendant and persons interested in 
it, as investors, customers, and employees. Such appraisal, we emphasize, seems 
a prime responsibility of any antitrust enforcement agency” (report, pp. 355-356). 

56. Recommend that the Assistant Attorney General “designate ad hoe or 
continuing groups as the need and the problem at hand may suggest” to “review 
any matter submitted by the Assistant Attorney General on his own initiative 
or in response to the request of a potential or actual defendant.” Most members 
recommend : 

“(a) Where a substantial question of policy or a serious doubt exists as to 
whether any proceedings should be instituted and if so, whether such proceed- 
ings should be civil or criminal ; 

“(b) Where important issues arise involving the relief to be sought in civil 
proceedings, either in advance of a complaint or at the close of litigation; 

“(c) Where deadlocks have arisen in the negotiation of consent judgments; 

‘““(d) Where proposals have been made by parties under investigation for 
Settlement by negotiation of a consent judgment prior to the filing of a com- 
plaint” (report, p. 359). 

5T. Recommend to the Antitrust Division “prefiling negotiation whenever the 
Division deems it feasible for efficient enforcement” (report, p. 360). 

58. Recommend that the Department continue “to negotiate consent judgments 
with fewer than all defendants” (report, p. 360). 
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59. Recommend that “renewed and separate negotiation (of consent settle- 

ments) after agreement has once been reached, should be minimized” (report 
. 361). 

i 60. st seheaand that the Department should not require in all cases that de- 

fendants submit an initial draft of a possible consent judgment (report, p. 361). 

61. Recommend that “in consent negotiation, the Department should not seek 
relief (1) deemed by the Supreme Court to transgress constitutional boundaries ; 
or (2) which, in the particular case, could not reasonably be expected after 
litigation” (report, p. 361). 

62. Recommend to courts that “each antitrust case, public and private, should 
be assigned, as a regular practice in all districts, promptly after the action has 
commenced to one judge for all purposes” (report, p. 362). 

63. Recommend to courts “where pleadings do not present issues of fact or 
law with sufficient particularity for efficient trial preparation, the court and 
counsel should promptly undertake to particularize the issues to be tried by some 
suitable procedure” (report, p. 363). 

64. Recommend to courts that “if either party, in a private or Government 
case, anticipates the use of any discovery process, on an extensive or minor scale, 
with respect to some or all issues, the court, where feasible, should require a 
pretrial statement stating to its satisfaction the issues as to which discovery is 
sought. When approved by the court after hearing, the pretrial statement, 
unless modified for a good cause, would constitute the plan for discovery and 
mark its permissible limits” (report, p. 363). 

65. Recommend to courts “in all civil Government proceedings, private actions 
or Federal Trade Commission hearings, the Oregon State Medical Society opinion 
(United States v. Oregon State Medical Society, 348 U. S. 326 (1952) ) should be 
the guide where the proof offered by either party reaches back more than a 
reasonable number of years” (report, p. 364). 

However, “the plaintiff should never be prevented from offering direct evidence 
of the commencement of an alleged antitrust offense, whether under the Sherman, 
Clayton, or Federal Trade Commission Acts, no matter when it occurred” 
(report, p. 364). 

66. Recommend to courts that “separate trials are desirable”: 

“(a) In nonjury treble-damage cases, the issues of liability should be tried 
before the issue of damage. * * * 

“(b) Where the validity of patents is in issue, that issue should be 
segregated. * * * 

“(c) Where the Government seeks dissolution, divestiture, or other complex 
relief posing knotty economic problems, hearings on relief should be conducted 
after trial on the merits” (report, p. 365). 

67. Recommend to the Department that it “conduct regular studies to deter- 
ne its judgments have been effective to restore competition” (report, 
p. ; 

68. Recommend to the Department that it “consent to judgment modification 
where the defendant can show that a change in circumstances makes its con- 
tinuation unchange incompatible with antitrust goals” (report, p. 366). 

69. Recommend to the Department that where decree provisions “which, 
designed to dissipate the effects of past unlawful practices, ban conduct which 
would otherwise be lawful,” the decree should include: “(1) a provision which 
expressly expires after a stated period, and (2) a provision under which defend- 
ants may after a stated period show that conditions have changed so that relief 
is no longer necessary” (report, p. 367). 

70. Recommend to the Department “no change in the existing procedures of the 
Department of Justice for advance clearances and releases” but recognize “value 
of informal discussion of problems between counsel for the Department and for 
private parties” (report, p. 368). 

71. Recommend the Commission continue its new orders governing consent set- 
tlement procedures which : 

“1. Eliminates the previous requirement that consent settlements contain find- 
ings of fact or a statement of the alleged unlawful practices ; 

“2. Permits disposition of a case by consent at any stage of the proceeding: 

“3. Allows settlement of a case as to some or all of the issues or respondents. 

“4, Authorizes hearing examiners to accept or reject stipulations containing 
proposed consent orders, with acceptance subject to Commission review and with 
rejection subject to appeal to the Commission. However, such an appeal may 
a only if the trial staff joins with respondents in seeking review” (report, 
p. : 
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72. Recommend that the Commission continue its new judgment enforcement 
procedures involving : 

“1. Closer coordination between the general investigation staff and those pri- 
marily responsible for compliance with orders, stipulations, and trade practice 
rules. 

“2. More frequent use of procedures for requiring the filing of special follow-up 
reports ‘showing the manner and form of compliance with cease-and-desist 
orders.’ 

“2 A more informative letter of notification to (a) respondents under orders 
and (b) parties to stipulations concerning the action taken in response to their 
reports of compliance. 

“4. A more effective program for enlisting the cooperation of industry members 
to effect industrywide observance of trade practice rules” (report, p. 374). 

73. Recommend to Antitrust Division and Federal Trade Commission : 

“1. Extension of the present card exchange procedure to all proceedings and 
rulings of both agencies. * * * 

“2. To avoid duplicating investigations, the investigative files should, to the 
extent permitted by existing law, be made fully available to the other. 

“3. Commission economists should regularly consult with their Division 
counterparts. * * * 

“4. Antitrust investigators, now somewhat scattered through the Federal 
Bureau of Investigation, should be consolidated into a distinctive unit of the 
Bureau and made readily available to the Division and the Commission as well. 

“5. The two agency heads should regularly meet to review significant investi- 
gations contemplated or commenced, discuss what proceedings, if any, should be 
brought, and which agency is best equipped to handle them. * * * 

“6. Both [agencies] should never for any reason, including differences in views 
as to the law or the facts, proceed against the same parties for the same offense 
growing out of the same factual situation” (report, p. 377). 

74. Caution courts against “unreliable estimates of damage, essentially based 
on speculation and guesswork contrary to the Bigelow requirement of a ‘just and 
reasonable estimate of the damage based on relevant data’” (report, p. 380). 


MArcH 31, 1955. 


LEGISLATIVE RECOMMENDATIONS OF THE ATTORNEY GENERAL’S NATIONAL COMMITTEE 
To STuDY THE ANTITRUST LAWS 


1. SECTIONS 1 AND 2 OF THE SHERMAN ACT GENERALLY 
No legislative change. 
2. TRADE OR COMMERCE WITH FOREIGN NATIONS 


(1) Defense production Act (50 U. S. C. App. sec. 2061 et seq., as amended 
June 30, 1953) should be extended. And a separate statute should provide anti- 
trust immunity beyond the Defense Production Act’s expiration for presidentially 
approved projects requiring large investment. (See report, pp. 108~109.) 


3. MERGERS 
No legislative change. 
4. DISTRIBUTION 


(1) The Miller-Tydings amendment to the Sherman Act (15 U. S. C. see. 1) 
and the McGuire amendment to the Federal Trade Commission Act should be 
repealed. (See report, pp. 149-155.) 

(2) Robinson-Patman section 2c (brokerage provision) (15 U. S. C. sec. 13 (c) ) 
should be amended to revitalize except “for services rendered” clause. (See re- 
port, p. 187-193. ) 

(8) Robinson-Patman section 3 (criminal penalty for discriminatory prac- 
tices) (15 U. S. C. sec. 13 (a)) should be repealed. (See report, pp. 198-201.) 


5. PATENTS 


(1) Recommend that, in addition to repealing section 33 (b) (7) of the Trade- 
oa Act of 1946, the Congress enact the following amendment to section 46 (a) 
of that act: 
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The benefit of incontestability under section 15 of this act shall not be deemed 
to affect the jurisdiction of any Government agency to institute proceedings under 
the antitrust laws of the United States against the owner of such registered mark 
in any case in which the mark is alleged to have been used or is being used as an 
instrumentality of violation of the antitrust laws. (See report, p. 260.) 


6, EXEMPTIONS 


(1) Regulated industries: No legislative change. 

(2) Organized labor: “to the extent that union restraints on commercial com- 
petition not effectively curbed by either antitrust or Labor-Managements Rela- 
tions Act exist, then * * * [the committee] recommends appropriate legislation 
See these union efforts at outright market control.” (See report, pp. 303- 

5.) 

(3) Agricultural cooperatives: No legislative change. 


7. ECONOMIC INDICIA OF COMPETITION AND MONOPOLY 


No legislative change. 
8. ANTITRUST ADMINISTRATION AND ENFORCEMENT 


(1) New statute authorizing the Attorney General to issue a civil investiga- 
tive demand compelling potential antitrust defendants in civil cases to produce 
relevant books and documents. (See report, pp. 343-347.) 

(2) Amendment of Sherman Act, section 1 (15 U. 8S. C. sec. 1) to increase 
maximum criminal penalties from $5,000 to $10,000 on each count. (See report, 
pp. 351-353. ) 

(3) Amendment of Federal Trade Commission Act, section 5 (15 U. 8S. C. sec 
45) repealing present $5,000 per day ceiling on fines for violating orders, leaving 
instead a ceiling of $5,000 per violation. (See report, pp. 372-374.) 

(4) Amendment of Clayton Act, section 4 (15 U. S. C. sec. 15) to provide for 
discretionary treble damages in private antitrust suits. (See report, pp. 378-379.) 

(5) Amendment of Clayton Act, section 4 (15 U. S. C. sec. 15) to provide a 
4-year Federal statute of limitations, running from accrual of the cause of action, 
for private antitrust suits. (See report, pp. 380-384.) 

(6) Amendment of Clayton Act, section 4 (15 U. S. C. sec. 15) to give the 
United States Government the right to sue for single damages stemming from 
antitrust violations. (See report, pp. 383-385. ) 

Mr. Barnes. The report aside for the moment, I turn to possibly 
profitable paths for your committee’s inquiry. First, this group might 
well consider repeal of the Miller-Tydings amendment to the Sherman 
Act, as well as the McGuire amendment to the Federal Trade Com- 
mission Act. 

Relevant here are questions whose answers can best be found via 
congressional fact-gathering powers. 

First, what is the difference in price of the same items in fair-trade 
and non-fair-trade areas? 

The Cuatrman. Judge, I want to address a practical question to 
you. When the McGuire Act was up for consideration in the House, 
I think I was the only Member who made a speech against it, and my 
views are similar to yours on fair trade. I do not know what the views 
of the other members of this committee may be, but it would be an 
awfully hard nut to crack, I can assure you, from a practical and 
realistic standpoint, to do away with the fair-trade laws. , 

Mr. Barnes. I do not consider myself a politician, but I recognize 
that there are political factors, and strong ones, in any consideration 
of that problem. 2 Oe } 

I also am fully aware of the large majority which favored the 
enactment of the McGuire Act. 

It seems to me, however, that this is exactly where a committee of 
this kind can render real public service. It can get at the real facts of 
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the case as to whether or not the consumer is hurt or benefited by the 
so-called fair-trade laws. 

I have repeated before other committees the fact that I have been 
considerably disturbed by responsible businessmen who, for example, 
have made statements like this, on behalf of fair trade: 

Statistics prove that the prices charged for leading fair-traded national brands 
in fair-trade States are, in fact, less overall than the prices charged for the 
same items in non-fair-trade areas. : 

That is a statement from an address made by Mr. George F. Smith, 
president of Johnson & Johnson, on behalf of fair trade. 

Well now, a statement by a responsible businessman to that effect 
concerns me because we do not want to take a position that is going 
to increase prices to consumers, and so I tried to find out what the basis 
of that statement was. 

The Cuarrman. I purchased identical goods in three drugstores at 
the time the McGuire Act was being considered. One purchase was 
made in the Peoples Drug Store in Arlington, Va.; another was made 
in Bethesda, Md. ; and the third in Washington, D.C. 

In Washington, D. C., we have no fair-trade laws. 

In Virginia and Maryland there are fair-trade laws. There was 
quite a difference in the cost to me of the articles purchased in the 
Virginia and Maryland stores, as compared with the purchase in the 
Washington store. . 

I brought the three baskets into the House, to indicate to the Mem- 
bers the savings to the consumer in Washington as compared to the 
higher costs of the same goods under fair trade in Virginia and 
Maryland. 

A bottle of whisky, in particular, cost me a dollar less in Washing- 
ton than the same bottle of whisky purchased either in Maryland or 
Virginia. 

There was a saving of about 20 percent in many of the articles pur- 
chased in Washington. 

Mr. Rocers. Mr. Chairman, are we going into the merits or de- 
merits now of fairtrade? Ifso,shall I make aspeech ? 

The Cuarrman. You may, if you wish. 

Mr. Barnes. I am subject to your wishes, gentlemen. I am merely 
pointing out that statements like that, I think, cover an area in which 
this committee could usefully make a factual finding. 

I have tried to find a basis for that statement. I talked to the Niel- 
sen Survey people who conducted the survey upon which that state- 
ment was based. I pointed out that the statement bears some con- 
sideration because there is a word in there that I do not quite under- 
stand until I get into the facts. 

It says that, “statistics prove that prices charged are, in fact, less 
overall.” 

Mr. Rogers. May I interpose this question ? 

The Cuatrman. You may, Mr. Rogers. 

Mr. Rocers. In the study that is made by this committee, was any 
attempt made to ascertain the extent to which monopoly grows out 
of the elimination of the independent merchant ? 

Was a study made of that? 
ye Barnes. I do not know what you mean by study, sir. But I 
think—— 
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Mr. Rogers. Well, as you and I know, statistics show that inde- 
pendent grocers have been eliminated throughout the entire United 
States. How did that take place ? 

Did you make a study of that? Is there anything to show what 
the effect is on consumer prices when independent merchants are 
driven out of business by monopolistic practices ? 

Mr. Barnes. The committee made no factual study, sir, as I re- 
ported before. 

Mr. Rocrrs. Yes. 

Mr. Barnes. I merely wanted to point out some things which I 
thought should be considered. I can assure you that we have made 
and are making studies. 

Mr. Materz. Judge Barnes, I notice, on the one hand, your com- 
mittee recommends against permitting the owner of a branded article 
to fix the resale price of his vendee; on the other hand, your com- 
mittee thinks it is entirely proper for the owner of a patent to fix 
the resale price of his licensee. Why is that distinction made? 

The Cuarrman. That is the distinction between a trade-marked 
article and a patented article ? 

Mr. Materz. That is right. Why is that distinction made by the 
committee ? 

Mr. Barnes. If I get your question right, I think that there was 
largely the realization that the patent is a monopoly expressly au- 
thorized by our Constitution, lawful so long as it is not abused. 

Mr. Materz. Do you think that affording a patentee the right to 
fix the prices of his license is an abuse of the patent privilege ? 

Mr. Barnes. Not if he does it individually, and does not combine 
with others, and does not utilize it to run competitors out of business. 

Mr. Maerz. Let us assume that a patentee licenses 5 or 6 other 
companies in that industry, and that those companies do 40 or 50 per- 
cent of the entire business in the industry. Do you think it should 
be proper to allow the patentee to fix the price at which those licensees 
can sell ? 

Mr. Barnes. Well, are you asking for my personal opinion, or 
are you 

Mr. Materz. Yes, sir; your personal opinion. 

Mr. Barnes. My personal opinion and the opinion of the Antitrust 
Division has always been for an overruling of the 1926 General Elec- 
tric case; and I point out that the report discusses this, and I also point 
out that, as I have publicly stated before, there are several aspects in 
the patent area which I personally did not agree with. 

The CuatrMan. The policy of your Department then is to frown 
upon any such arrangements? 

Mr. Matetz. In other words, do you disagree with the recommenda- 
tion of the committee that the 1926 General Electric case is still good 
law? 

Mr. Barnes. I think we should point out that, as I understand—and 
I am not a patent lawyer—but as I understand the recommendation 
of the committee, it overrules General Electric on its facts, 

Mr. Materz. Could you point out where the committee makes that 
recommendation ? 

Mr. Barnes. On page 233, after the word “price,” it says— 


absent any concert or arrangement aimed at or resulting in industrywide price 
fixing, most members believe that a patentee who is engaged in manufacturing 
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and marketing the patented product may fix the prices at which his manufac- 
turing licensee or licensee may sell. For example, price restrictions on the 
licensee were approved in the 1926 General Electric case. There General Elec- 
tric licensed Westinghouse to manufacture and sell patented lamps at prices 
fixed by General Electric on its own sales. 


Then it goes on to say: 

The court upheld this limitation as a condition of sale “normally and reason- 
ably adapted to secure pecuniary reward for the patentee’s monopoly.” 

Mr. Materz. I beg your pardon, Judge, what page are you reading 
from? 

Mr. Barnes. Page 233, the center of the page. 

The CuatrmMan. In any event, the Department takes the position 
that the patent owner, the owner of the patent, cannot dictate a price 
at which the patented article should be sold. 

Mr. Barnsgs. No, we do not take that flat position. I think we have 
to modify it by the caveat, the first part of that sentence I just read— 
absent any concert or arrangement aimed at or resulting in industrywide price 
fixing, most members believe that a patentee who is engaged in manufacturing 
and marketing the patented product may fix the prices at which his manufac- 
turing licensee or licensees may sell. 

It gets into the purpose and intent and effect. 

Mr. Materz. Judge, may I call your attention to page 235 of your 
report, and I quote: 

We think, however, that in the absence of horizontal agreement among licensees, 
or any plan aimed at 

Mr. Barnes. Justa moment. May I see where that is? 

Mr. Maerz. Page 235. 

Mr. Barnes. Oh, yes. 

Mr. Fine. What line? 

Mr. Maerz. The last sentence of the first paragraph: 

We think, however, that in the absence of horizontal agreement among licensees, 
or any plan aimed at or resulting in industrywide price fixing, licenses with price 
fixing provisions fall within the orbit of the patent and need not run afoul of 
the antitrust laws. 


Mr. Barnes. That is correct. P 

Mr. Materz. Is not that recommendation a reaffirmation of the 1926 
General Electric case ? 

Mr. Barnes. We do not believe it is. 

Mr. Maerz. How do you distinguish that recommendation from the 
holding of the General Electric case ? 

Mr. Barnes. May I suggest that you put that question to Mr. Bob 
Bicks, who is my assistant, and who is familiar with some of the de- 
tails, having sat through all of the committee sessions, and he could 
answer that, perhaps, better than I. 

Mr. Bricks. Considering the 1926 General Electric case you must 
distinguish carefully between the facts there at bar and the legal 
standard, namely, the reasonably within the reward test enunciated 
by the court. Now recall, if you will, the provisions in the cross- 
licensing agreement between General Electric and Westinghouse that 
in effect tied the one’s prices to the other. 

As I read the report, and offer a reasonable reading to this commit- 
tee, not resulting in limitation on approval of price fixing to situations 
not resulting in industrywide price fixing, would thus overrule Gen- 
eral Electric on its facts. 
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However, the report does not repudiate the reasonable within the 
reward legal theory enunciated by General Electric. Is that clear? 

Mr. Maerz. Let us discuss a specific case, the one that I mentioned 
a few minutes ago. Take the owner of a basic patent. 

Mr. Brcxs. What do you mean by a basic patent ? 

Mr. Maerz. A patent which is 

The Cuarrman. This Lily cup. 

Mr. Materz. Basic to the technology of the industry. 

Mr. Bicxs. Allright. 

Mr. Maerz. Let us assume that the patentee licenses 5 manufac- 
turers to use that patent; and assume that those manufacturers do 40 
to 50 percent of the business in the industry. 

Mr. Bicxs. What you are in effect asking—— 

Mr. Materz. Suppose the patentee imposes price-fixing provisions 
upon those manufacturers. Would you regard those arrangements 
as legal or illegal? 

Mr. Bicxs. What you are in fact asking is whether 40 to 50 per- 
cent of an industry is industrywide within the meaning of this report. 
Is that so? 

Mr. Materz. I would like to address that question to you. 

Mr. Bricks. Is that your precise question ? 

Mr. Maerz. No. My precise question is whether you would regard 
those facts as running afoul of the antitrust laws. 

Mr. Bricks. As I understand your question, it poses essentially the 
issue of whether 40 to 50 percent of an industry covered by a price 
limitation on a basic patent would fall within this report’s definition 
of industrywide. 

I would suggest that, in turn, depends upon the particular industry. 
For the percentage share one might deem industrywide, like the per- 
centage significance in any industry from which one might conclude 
monopoly, varies from industry to industry. In both cases the signi- 
ficance of percentage share may vary from market to market. 

The Cuamman. That is no answer. That leaves us up in the air. 

Professor Schwartz, you made a dissent on that score. What is 
your opinion ? 

Mr. Scuwarr%. Mr. Chairman, I was astonished to hear it sug- 
gested that the General Electric case had been repudiated by this 
report. 

In the first place, it was very sharply debated, of course, and you 
will see on page 235 that at least those who dissented believed they 
were dissenting from the reaffirmation of the General Electric case. 

If this report does not reaffirm it, I will have to withdraw my dissent 
at this rather late date. But you can read from the dissents, at least, 
what they thought was being said by the report : 

Some members of the committee believe that the license price-fixing clause 
authorized by General Electric falls outside the proper scope of the pecuniary 
reward contemplated by the patent laws. 

That is some members, and then I mention a little bit farther down 
a somewhat more extended dissent. 

The Cuairman. Won’t you read what you said on page 235? It is 
very significant. 

Mr. Scuwartz. Well, I believe that the power to fix the manufac- 
turing licensees’ price is not an essential power to the preservation 
of our patent system, and that it is far from being a constitutional 
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right, as some of the testimony has suggested, that the patent is a con- 
stitutional monopoly and, therefore, you must admit the power to fix 
prices. 

This is what I said: 

It has never been shown that this dangerous power must be added— 
that is, the power to fix other people’s manufacturing prices— 


to the other benefits of a patent in order to provide adequate incentives for 
invention, disclosure, or licensing. A patentee obtains the exact value of his 
lawful monopoly on the invention when he exacts all the traffic will bear in 
on of royalties, or by exercising his privilege to be the sole maker or 

When the patentee seeks, in addition, to control his licensee’s prices it must 
be because he fears that the advantage which he has in technology is more than 
overbalanced by his competitior’s advantages in plant efficiency, management, 
labor relations, and cost of materials— 

The Cuarrman. You need not read any more. 

Mr. Scuwartz. I would think that would be enough. 

The CuarrmMan. We will put the balance in the record, and counsel 
will do that. 

In other words, you feel there is no need, in order to protect a patent, 
for the patentee to dictate to his vendees the price at which they shall 
sell the particular patented article? 

Mr. Scuwartz. That is my position, and I think it should be the 
law of the land at least where the licensor is already a dominant com- 
pany. 

Mr. Maerz. Professor Schwartz, do you feel the owner of a patent 
shows have a greater right to fix prices than the owner of a branded 
item % 

Mr. Scuwartz. I think they are very parallel situations, exercising 
commercial control over others, and I am against them both. 

Mr. Maerz. Would you like to comment on that, Mr. Bicks? 

Mr. Bricks. I would like to point out that in the General Electric 
case there was no restriction on any vendees’ price. Instead, that case 
involved a limitation imposed by one manufacturer on another. 

Mr. Maerz. I wonder whether you would like to comment on my 
question ? 

Mr. Bricks. What is the precise question ? 

Mr. Materz. I said would you accord a patent owner a greater right 
to fix prices than you would accord to the owner of a branded article? 

Mr. Bricks. The report does. 

Mr. Maerz. I would like your views on that. 

Mr. Bricks. My personal views ? 

The Cuarrman. I do not think we need the young man’s views. 

Mr. Scorr. May I follow up Mr. Rogers, and give you a further 
opportunity to tee off ? 

With respect to the price-fixing feature, this is a report of a com- 
mittee and does not yet, I assume, represent the policy of the Justice 
Department with respect to fair trade—— 

Mr. Barnes. That is correct, sir. 

May I say that I do not want to misinform you. The Department 
of Justice has taken a position against fair trade in the hearings before 
the District Committee. 

Mr. Scorr. But the Department has not yet made any formal recom- 
mendations—— 
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Mr. Barnes. For repeal; no, sir. 

Mr. Scorr (continuing). To the Congress for repeal. 

I was going to express the hope that that would be considered very 
carefully in the light of so much testimony that we received here in 
another committee. That testimony makes me ask this question: You 
referred to the possible situation where a patentee, in your opinion, 
perhaps, ought not to have the power to fix prices if he so utilized that 
power in concert with others as to create—— 

Mr. Barnes. Industrywide price fix. 

Mr. Scorr. As to create what ? 

Mr. Barnes. Industrywide price fix. 

Mr. Scorr. Industrywide price fix. 

Bearing that comment in mind, what about the problem of the 
independent grocer or the small druggist who is affected by loss-leader 
selling by the large chains which then mark up prices on other items 
to take care of the loss-leader items? I am wondering whether that 
is not an abuse ? 

Mr. Barnes. There is no question this whole loss leader subject is 
a considerable problem. 

I point out that the committee acknowledge on page 153, with regard 
to fair trade: 


The committee acknowledges that fair trade enactments reflect some legiti- 
mate commercial aims. Nationally advertised and branded consumer commodi- 
ties readily lend themselves to loss-leader and cut-rate merchandising that can 
impair substantial investments in business good will. 


I think it is important that we not simply suggest a repeal without 
a careful consideration of all the implications that might arise from 


repeal, with particular relation to this question of loss leader. 

I might say that we have been working as closely as we can with 
the Canadian Combines Commission, who have within the past week 
published a rather exhaustive survey on this loss leader proposition 
and their experiences there. 

As a matter of fact, it is so recent that I have not even had a chance 
to read it. 

We have that and propose to give it considerable study, and the 
entire problem considerable study, before any recommendation is made 
to repeal fair trade. 

Mr. Scorr. I am glad to hear that. 

The little grocer is almost out of business, certainly in the big cities. 
The little druggist is being pursued by the drugstore chain, and it 
seems to me that the McGuire Act was intended to give some prac- 
tical application to the old doctrine “Sic utere tuo ut alienam non 
laedas,” I am just parading a little bit of Latin: “So use that which 
is yours as not to injure that which is another’s.” 

I do not personally see how you can go about repealing the Mc- 
Guire Act unless you first meet this loss leader problem. 

Mr. Barnes. I think that is a very pertinent observation. I think 
it is something that has to be oottiiadetd very, very carefully. 

The CuatrMan. Judge, I am sorry now I opened the door so wide 
to fair trade. I only wanted to open it a crack. My distinguished 
colleague from Colorado has a further comment. 

Mr. Rocers. Do I understand, Mr. Barnes that this report of the 
Attorney General’s committee does not necessarily reflect the think- 
ing or the policy of the Attorney General and the administration. I 
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want to point out that the McGuire amendment to the Miller-Tydings 
Act, which was made necessary because of the Schwegmann decision, 
was opposed by the Antitrust Division when the bill was before the 
House Interstate and Foreign Commerce Committee, during the 82d 
Congress, I believe. 

Do I understand that so far as the Department itself is concerned, 
that it has changed its position in opposition to the McGuire Act? 

Mr. Barnes. Not to my knowledge, sir, and I certainly would not 
recommend any change in that policy. 

Mr. Rogers. You would not recommend any change? 

Mr. Barnes. No, sir. 

Mr. Rogers. So that as far as your recommendation—and you are 
not speaking from the administration’s or the Attorney General’s 
standpoint—you are not urging repeal ? 

Mr. Barnes. No. I merely pointed out I am attempting to suggest 
1 or 2 things that this committee might really get into. 

I cannot overemphasize the Attorney General’s position that he did 
not think he should take any position on any of the recommendations 
of the committee until he had ample time to study them, to discuss 
them with various interested groups and with the antitrust division. 

Mr. Rocrrs. In response to a question by Mr. Scott a moment ago 
as to this loss leader problem, that has existed at least, as long as I can 
remember, and you say a further study of it should be made. 

You have not had the opportunity or your Department has not had 
the opportunity, to make a study as to how to control use of these 
standard brands as loss leaders? 

Mr. Barnes. We are getting into it as much as we can, as much 
of that as we can. 

As I started to say before I reaffirmed the previous administration’s 
Department of Justice opposition to fair trade, we conducted a survey 
in the District of Columbia and the adjoining territory on fair trade 
prices to try to settle this question of what is best for the consumer. 

We went into some six or seven hundred articles that were sold, and 
came to some rather startling conclusions as to the savings that could 
be effected without fair trade. 

In discussing this with the proponents of fair trade, of course, this 
question of loss leader continually comes up. We are not satisfied 
we have the answers, but that issue is part of a second investigation 
that is now under way. 

In other words, we are trying to find out whether these savings 
are due to sales of loss leaders, as is frequently charged, or whether 
or not they are sales which are still providing the retailer a markup 
of relative size comparable to other industries in the sale of drug 
products. 

I am perfectly frank to say that while I know very little about loss 
leaders, I am surprised to find that in a majority of instances in these 
700 items that we are checking at the present time, the savings are 
effected without any reference to loss leaders. 

The Cuarrman. Judge, I think we have belabored this a little too 
much, and you might proceed with the reading of your statement. 

Mr. Barnes. I am now reading from the middle of page 14. 

Thus the effect of fair trade on the consumers’ pelbeellieal may be 


judged. Beyond that, you might well search the extent to which fair 
trade actually hinders, rather than helps, the small independent re- 
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tailer. You all know, for example, that large chain retailers sometimes 
market standard items under their own private brands. These private 
brand items are ofttimes priced way below fair trade minimum prices, 
on the same items, applicable to advertised brands which bind the small 
retailer. As a result, the chain may be able to bar the small retailer 
from competing pricewise on fair trade items and skim off the cream 
of the market with his low price private branded items. The extent 
and effect of this practice, 1 repeat, may be a profitable inquiry for 
this committee. 

Second, you may, I am sure, wish to consider further possible amend- 
ments to Clayton Act, section 7. 

The Cuamrman. You mean the Celler-Kefauver Antimerger Act? 

Mr. Barnes. Mr. Chairman, my only difference is that that act 
changes names depending upon which committee I am before. I am 
perfectly frank to say I would rather call it the Celler Antimerger 
Act than any of the other names I have heard. But I am afraid some 
of the others are trying to get into your act, sir. 

The Cuamman. We will try to prevent it. 

Mr. Barnes. I do not blame you. I am trying to remain neutral, 
Mr. Chairman. 

Here you may be interested in two problems that have confronted 
me in that provision’s enforcement. 

At the outset, considerable staff time is devoted to searching out 
mergers about to occur. Frequently, important mergers are either 
inadvertently missed or intentionally never reported in the public 
press before their consummation. And, quite understandably, courts 
may be more reluctant to order divestiture once the merger has been 
completed, than to enjoin a merger not yet consummated. For these 
reasons, my belief is that most serious consideration should be given 
to amending section 7 to require some premerger notification to the 
Department of Justice and the Federal Trade Commission. ; 

The Cuarrman. Would you amplify a bit on what you mean by 
“premerger notification” ¢ 

Mr. Barnes. The next two paragraphs tell you that, Mr. Chairman. 

Any such amendment, of course, must take into account practical 
business problems. For example, the Department and Commission 
would have to assure firms about to merge that their plans would be 
kept confidential. Otherwise, the glare of publicity might spoil 
mergers legal under section 7. 

On the other hand, such notification provisions must take into 
account practical enforcement problems. First, to ease the clerical 
task of enforcement agencies there should be some de minimis excep- 
tion excusing those firms with assets below a certain size from 
reporting. 

Second, the period before merger specified for notification should 
be long enough to enable the Division’s meager staff to peruse the facts 
submitted. Finally, such amendment should make clear that failure 
of the Government to act within the premerger notification period in 
no way infers approval of the merger. In short, the Government 
must and should retain the right to act, despite previous notification, 
after mergers are consummated. 

Mr. Maerz. Judge, would you be in favor of legislation prohibiting 
corporate acquisitions by dominant firms unless they demonstrated 
the acquisition to be in the public interest ¢ 
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Mr. Barnes. That is too difficult a question, I think, Mr. Maletz, 
for me to answer unequivocably. 

The CHarrman. Let me be specific on that. Suppose you have an 
entity which has, say, which manufactures 60 percent of the product 
of that industry. Would you say that per se that entity should have 
the right to merge with another company to give it, say, 65 or 70 
percent ? 

Mr. Barnes. I do not think it can under the present act. 

The Cuatrman. No. Would you care to suggest amendments to 
bring about that prohibition ? 

Mr. Barnes. The difficulty that I see in amendments such as you 
suggest is setting an exact figure, Mr. Chairman. 

I do not know that I am in favor of—of course, I think that is one 
of the things that this committee could well consider. 

As I understand it, Canada, as soon as you get to 35 percent, there 
is an investigation as to whether or not that 35 percent does not con- 
stitute a monopoly. 

My general thinking is against any percentage as being the solu- 
tion to the problem, a rule of thumb that you can rely on, because it 
must always be, I think, the context of a relevant market. 

The Cuamman. You would say if concern A had 90 percent of the 

roduct of the industry it might be permitted to expand internally, 
but should not expand by acquisitions of other concerns? 

Mr. Barnes. Did you understand—it has been suggested that, per- 
haps, you did not understand my answer. I said that under your 
hypothetical question that I thought it was illegal now. 

The CuHamman. I beg your pardon. I though you said it was legal. 
’ Mr. Barnes. Yes, sir; and E might say that in some of the merger 
cases which have been filed in the last several months, you will find far 
lesser percentage increases we have alleged to be illegal. 

The Cuarrman. So you think there is no need to put a percentage 
into the act by way of amendment ? 

Mr. Barnes. I would hesitate to give you an opinion, Mr. Chairman. 

Pr general, I am opposed to percentages as being per se violations 
of law. 

The CuarrMANn. But you speak of a de minimis fusing of firms. 

Mr. Barnes. I am talking about dollar volume of assets. For ex- 
ample, I do not think that notification by a $100,000 corporation that 
wants to merge with a $50,000 corporation should be required. In 
like fashion, the SEC Act contained a de minimis exemption. I do not 
suggest what that exemption should be. There may be differences of 
opinion as to where the line should be drawn, but certainly there should 
be some line drawn. 

The Cuarrman. In other words, de minimis might well be on the 
basis of dollar value, rather than on percentage of the product? 

Mr. Barnes. Yes. 

The CuarrMan. Go ahead, Judge. 

Mr. Barnes. As a second possible amendment, most serious consid- 
eration might well be given to H. R. 5948, introduced by Congressman 
Celler, amending section 7 so that it clearly applies to asset acquisi- 
tions by banks. As it stands, stock acquisition prohibitions apply to 
all corporations “engaged in commerce.’ 

On the other hand, its asset acquisition is applicable only to corpo- 
rations “subject to the jurisdiction of the Federal Trade Commission.” 
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Further, section 11 of the Clayton Act exempts banks from jurisdic- 
tion of the Federal Trade Commission. Because of this distinction, 
the Department has concluded that asset acquisitions by banks do not 
come within amended section 7. This loophole Congress may well 
wish to consider closing. 

Finally, I suggest you may wish to consider means available to the 
Department for compelling production of data before a complaint has 
been filed in a civil procedure. At the present time in the investiga- 
tion of civil matters, the Department must— 

(a) depend upon the voluntary cooperation of those under investi- 
gation; 

(6) file a civil complaint and make use of discovery processes under 
the Federal Rules of Civil Procedure ; or 

(c) make use of the grand jury. 

Those are alternatives. 

From this it seems clear that the sole means for compelling pre- 
complaint data in civil cases is the grand jury. Some—and I refer to 
lawyers there primarily—have urged that such use of the grand jury 
constitutes an abuse of its processes. 

Mr. Maerz. Do you agree with that position, Judge? 

Mr. Barnes. I do not. 

The Cuarrman. I am glad to hear you say that. 

Mr. Barnes. I will be very frank on that. I am perfectly willing 
to experiment on the civil investigative demand to see what it can 
accomplish, but I do not propose to give up anything that the Depart- 
ment now has until I am sure it has a tool that can take its place. 

The Cuarrman. The committee does recommend that you give it up? 

Mr. Barnes. That is right, sir, but there was a precaution that came 
as the result of some debate. 

The CuatrMan. They seem to imply there might be some sort of a 
—_ that would be attached to that sort of inquiry. I do not think 
that is so. 

Mr. Barnes. I think there is a real need for some investigative 
power in the Department of Justice to prevent us, as I so often said, 
from requiring us using a sledge hammer when we could do much 
better with a smaller instrument. I think I gave an example there— 
I do ina couple of lines later. 

Mr. Maerz. Is your proposal for a civil investigative demand in- 
tended as a supplement to the grand jury procedure ? 

Mr. Barnes. Exactly, and not as a substitute. 

A report of the Judicial Conference of the United States concludes 
that present civil investigative machinery is inadequate for effective 
antitrust enforcement, and I take it that that is the opinion of the 
Federal judiciary or a large segment of it. 

From a practical point of view, I wish only to call your attention to 
one recent instance where simply to determine who had title to a cer- 
tain Cadillac car, the Department was forced to convene a grand jury 
«nd present evidence before it, pursuant to a duly issued subpena duces 
tecum. To remedy such fact-gathering difficulties, you may wish to 
consider enactment of some statue providing for compulsory produc- 
tion of data in civil proceedings before a complaint has been filed. 

I might say before we leave that, that one of the things that con- 
cerns me is that the civil investigative demand does not provide an 








ANTITRUST AND MONOPOLY PROBLEMS 245 


opportunity for a witness to be examined under oath. It merely re- 
quires the production of documents. 

I have been informed by those who have had more experience than 
I, that that production of testimony under oath is not as essential as 
I would think it would be. But it seems to me that that is one of the 
matters that requires considerable study. atten} 

Mr. Maerz. Asa practical matter, does the Antitrust Division have 
much difficulty in obtaining information ? 

Mr. Barnes. That is a difficult question, too. I do not think it can 
be answered either “yes” or “no.” It depends upon so many factors. 
Usually the ordinary businessman, when he sees an FBI man at his 
door, decides that he wants to cooperate. That is the usual situation. 

However, we have, shall I say, more or less frequent contacts with 
some business institutions that ee just adopted a simple rule, “We 
will give nothing to the FBI.” 

I think that one of the members of your staff, Mr. Harkins, is thor- 
oughly familiar with some of the difficulties that have existed rela- 
tive to the voluntary production of documents. 

Mr. Harkins. I take it then you are dissatisfied with these voluntary 
arrangements for having defendants produce documents ? 

Mr. Barnes. That again is a general statement, Mr. Harkins. 

I think, however, I can answer as a general matter that I am not 
wholly satisfied with the way it works out. I do not think that the 
Government should be placed in a position where it must rely on 
voluntary submittal of documents. 

Mr. Harkins. In that connection, under the Sherman Act, you can 
use a grand jury to get evidence solely for a section 4 injunction pro- 
ceeding, can you not? ‘There is no abuse of the court’s process to 
convene a grand jury to secure evidence for you solely in a section 4 
proceeding ? 

Mr. Barnes. No, I do not think there is any abuse of it. 

Mr. Harkins. The report seems to make a distinction, a substantive 
distinction, between section 4 proceedings and the so-called criminal 
proceedings, sections 1 and 2. 

Do you agree with those distinctions? Is there a substantive dis- 
tinction between 

Mr. Barnes. I think there is a distinction made in the report. I do 
not think that I can answer the question directly. I am not entirely 
satisfied with that distinction ; let us put it that way. 

Mr. Harkins. Violations of sections 1, 2 and 3 of the Sherman Act 
are crimes? 

Mr. Barnes. No question about that. 

Mr. Harkins. And the jurisdiction of the court under section 4 is 
dependent upon sections 1, 2, and 3? 

Mr. Barnes. That is right. 

Mr. Harxrys. If Congress would repeal sections 1, 2, and 3, you 
could not have an action under section 4, could you ? 

Mr. Barnes. I think that is right. 

Mr. Harxrns. In other words, you cannot enjoin anything unless 
there is a crime committed, or to be committed ? 

Mr. Barnes. Unless we think there is a crime. 

Mr. Harkins. Committed or to be committed ? 

Mr. Barnrs. Yes. 
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Mr. Harkins. You have to prove acrime, in other words ? 

Mr. Barnes. Well, I do not think it goes quite that far. 

I think if we showed a reasonable probability that a crime had been 
committed, that we could have injunctive processes issued. 

Mr. Harkins. Could there be any investigations under the Sherman 
Act of violations that are not at the same time criminal investigations? 

Mr. Barnes. I do not think there can be any determination as to 
whether it is civil or criminal until the end of the investigation. In 
other words, it is a hybrid type of investigation up until the time the 
investigation is over, and then the decision has to be made whether it 
should be criminal or civil. 

Mr. Harkins. Well, certainly, the only thing that is prohibited is a 
crime by the Sherman Act; the only thing you can enjoin is a crime. 

Mr. Barnes. That is right. 

Mr. Harkins. So any investigation of that necessarily must be a 
criminal investigation ? 

Mr. Barnes. Well, of course, to follow out your line of reasoning, 
IT would have to assume that every prosecution under the Sherman 
Act is criminal. 

Mr. Harkins. Criminal prosecution. 

Mr. Barnes. Criminal prosecution. 

Mr. Harkins. Well, isn’t that right ? 

Mr. Barnes. Not if we file a civil suit. 

Mr. Harkins. How can you file a civil suit if there is not a criminal 
activity involved ¢ 

Mr. Barnes. Because I understand the Sherman Act is both crimi- 
nal and civil. You cannot ignore the different standards of proof 
required for each. 

Mr. Harkins. Is not the civil remedy simply ancillary to the en- 
forcement of the act ? 

Mr. Barnes. Yes. But if you use your ancillary remedy, and only 
your ancillary remedy, which is civil, I do not think you can describe 
it as a criminal prosecution. 

Mr. Harkins. But you can still empanel a grand jury to secure 
evidence ? 

Mr. Barnes. Right. 

Mr. Harkrns. One question on the dissents here. Mr. Schwartz’s 
dissent says that his opinion has been dismembered, condensed, and 
distributed throughout the report. Do I understand you correctly 
that his points are really covered in the report ? 

Mr. Barnes. Yes. 

May I just finish this page and then we will get into the dissents? 

The Cuairman. Go ahead; let the judge finish. 

Mr. Barnes. I am just almost through here. 

These are merely meant to be as examples. My effort has been to 
suggest, on the basis of my own experience, limited as it has been, as 
head of the Antitrust Division, profitable paths for your committee’s 
inquiry. I do hope you appreciate the spirit of cooperation in which 
these suggestions are made. 

Do you want to get into the question, Mr. Harkins, of dissents? 

Mr. Harkrns. Mr. Schwartz, on page 16 of his dissent, had this to 
say: 

What are the objections to the grand jury subpena? We are told that it 
“debases the law by tarring respectable citizens with the brush of crime when 
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their deeds involve no criminality,” and that criminal procedures shoud not be 
invoked where the Department of Justice does not initially contemplate indict- 
ment. This view entirely misapprehends the nature of Sherman Act violations, 
the investigative process, and the historic role of the grand jury. The Sherman 
Act does not have two categories of violation, one civil and one criminal. All 
Sherman Act violations are both civil and criminal. Until the facts are fully 
disclosed, neither the grand jury nor the prosecutor can intelligently decide 
whether to exercise the discretion not to indict. 


Where does this appear, or its content, appear in the report ! 

Mr. Barnes. Let me see if we can answer that. 

Mr. Harkins. On page 348 of the report you have part of the rest 
of that paragraph which was included in the report. 

The CuarrmMan. Pending the answer, I am going to accept into the 
record a copy of the dissenting opinion of Prof. Louis B. Schwartz 
which was submitted to the Attorney General’s National Committee. 
Certain parts of this dissent were quoted in the committee’s report and 
specifically attributed to Mr. Schwartz. The parts which were in- 
cluded, together with the pages where these parts are found in the re- 
port of the Attorney General’s Committee, are indicated in this docu- 
ment by means of brackets. The parts of the document which are not 
bracketed were not included in the report of the Attorney General’s 
National Committee. 

(The document referred to follows :) 


{For release concurrently with the report of the Attorney General’s National Committee 
To Study the Antitrust Laws] 


DISSENTING OPINION oF Louis B. ScHWARTz 


This dissenting opinion has been printed and released independently, because 
the cochairmen of the committee refused to publish it as submitted. Instead the 
opinion has been dismembered, condensed, and distributed through 350 pages of 
majority report. This frustrates the main purpose of the dissent, which was to 
demonstrate that the net effect of most of the interpretations and changes recom- 
mended by the majority is to weaken rather than strengthen the antitrust laws. 
The cochairmen justify this unauthorized mutilation of the dissent on the ground 
that other committee members were content to have their differences noted at 
particular points in the report. This handling of dissents on particular issues 
fairly records the position of those who are in the main satisfied with the report. 
It does not fairly present the views of those who differ with its basic philosophy. 

The following members of the committee have expressed concurrence in the 
central thesis of the dissenting opinion, that the report inadequately deals with 
the problem of bigness and that most of the specific recommendations tend to 
weaken rather than strengthen the antitrust laws. Each has important differ- 
ences on some points, as noted in the majority report : 

Prof. Walter Adams, Michigan State College 
Prof. Alfred Kahn, Cornell University 

Prof. Eugene V. Rostow, Yale Law School 
Prof. George J. Stigler, Columbia University 

In addition, Prof. J. M. Clark of Columbia University and David W. Robinson, 
— of Columbia, S. C., have noted their agreement with major segments of this 

issent. 
Dissent oF Louris B, SCHWARTZ 


(P. 390:) [The majority report would weaken the antitrust laws in a number 
of respects, and, even more important, it fails to adopt necessary measures for 
strengthening the law so as to create a truly competitive economy in this country. 
On 30 specific issues discussed in this dissent, the report takes a position inimical 
to competition, either by approving existing narrow interpretations or by suggest- 
ing additional restrictions. Only 2 or 3 of its recommendations look the other 
way.’ I do not mean to suggest that my colleagues of the majority are consciously 
opposed to the antitrust laws. On the contrary, the report expresses their un- 


1E. g., to repeal resale price maintenance laws; to permit the United States to recover 
antitrust damages. 
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questionably sincere belief in competition of a sort and within limits; and some 
members of the majority, whose records show them to be active proponents of 
the antitrust laws, have undoubtedly concurred in the report on the ground that 
this is the best compromise that can be achieved in the present atmosphere. 
Moreover, since the report is a composite product of many draftsmen, some 
chapters are much more favorable than others to the preservation of independent 
competitive enterprise. This internal contradiction is especially evident in the 
contrast between some portions of chapter 1 enunciating general principles and 
subsequent chapters dealing with particular cases. But the upshot is clear. 
The central thread of the majority report unwinds from a core of belief that the 
competitive situation in this country is satisfactory, and that the antitrust laws 
require modification chiefly to temper their rigor.] 

This surprising verdict against antitrust is rendered without any factual 
findings regarding the effectiveness of the present program, or its beneficial or 
harmful consequences from the public welfare standpoint. Indeed, the report 
states explicitly that the committee is not a factfinding body but only an adviser 
on “policy”? (P.4:) [This narrow view of its function prevented the committee 
from giving any direct answer to the one question that warranted bringing the 
committee into existence; namely, are the antitrust laws successfully serving the 
purpose for which they were passed, and if not what should be done about it? 
To answer this question would have required a good hard look at financial and 
industrial structure and practice in the United States in comparison with the 
goals envisioned by the antitrust laws. This was not done. Instead, the report 
offers a survey of economic theory and a surprisingly detailed review of de- 
cisional law with special emphasis on recent cases. The million-dollar investi- 
gation conducted by the Temporary National Economic Committee before World 
War II, the painstaking fact-gathering of Senate and House committees since 
the war, the reports of the Federal Trade Commission and of private organiza- 
tions, like the Twentieth Century Fund * are substantially ignored.] 

(P. 340:) [I think we need very much more rather than somewhat less anti- 
trust enforcement. Since the majority do not deal directly with this central 
issue, I cannot tell whether the disagreement results from a different understand- 
ing of the facts with regard to the present organization of our economy, or from a 
different view of what ought to be.] I shall begin by stating my view of what the 
antitrust laws are supposed to accomplish. 


ANTITRUST GOALS 


The purpose of the antitrust laws is to preserve liberty, that is, freedom of 
choice and action, first in the economic sphere but ultimately in the political 
sphere as well. Businessmen are to be free from direction or coercion of other 
businessmen. Buyers are to be free from concerted exploitation by sellers and 
vice versa. No one is to build, alone or in combination with others, an industrial 
empire of such scope that others must perforce deal with him or on his terms. 
Entry into all trades and businesses shall be as free as physical limitations permit. 

This maximization of freedom is desired because of the favorable economic 
consequences of competition, as is fully shown in the majority report; but that 
is not all. (P. 2:) [It is also desirable on principle and for its own sake, like 
political liberty and because political liberty is jeopardized if economic power 
drifts into relatively few hands.] The centers of great wealth will own and 
influence newspapers, magazines, and broadcasters, direct the development of 
universities, retain the ablest lawyers, economists, and public-relations specialists, 
finance political parties, infiltrate or wear down the executive agencies by which 
they are supposed to be regulated, and operate powerful lobbies so that the popular 





2It is impossible to give intelligent advice on policy except on the basis of facts found 
or assumed. It is also evident that whenever the committee does recommend a significant 
change it acts on the basis of findings or assumptions as to how existing law is working. 
For example, the recommended repeal of the so-called Fair Trade Act is surely based on @ 
determination that this legislation has cost consumers millions of dollars, unfairly limited 
the business of the most efficient distributors, and promoted horizonal price conspiracies, 
rather than on logical or doctrinaire grounds as suggested in the dissent of Mr. Montague. 

®See Stocking and Watkins, Monopoly and Free Enterprise (Twentieth Century Fund, 
1951). including action recommendation by_a committee composed of outstanding repre- 
sentatives of industry, labor, agriculture, and the professions of law and economics. 
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will itself is shaped to their needs.‘ In addition, individual dignity and responsi- 
bility are magnified in a free economy. Success will not depend solely on the 
favor of superiors in a great pyramid of power, but may be achieved also by 
striking out on one’s own, winning fortune from the patronage of fellow men. 
Freedom on the economic frontier is today’s only substitute for the open Western 
lands which in other generations nourished American individualism. 

(P. 2:) [Antitrust also performs the function of keeping governing power in 
the hands of politically responsible persons. Power to exclude someone from 
trade, to regulate prices, to determine what shall be produced, is governing power, 
whether exercised by public officials or by private groups. In a democracy such 
powers are entrusted only to elected representatives of the governed, ] or to agen- 
cies designated by the legislature. We are jealous of our economic freedoms even 
when elected legislators enact regulation. Much less are we prepared to acquiesce 
in the wielding of such power by trade groups meeting in private to promote the 
pecuniary interests of their members. When a monopoly or a trade association 
succeeds in exaetly from the public more than a competitive price, it is in a very 
real sense exercising the power of taxation without representation. To keep 
economic power diffused is to postpone or avoid the day when a resentful public 
will demand direct political control or nationalization of industry. 

(P. 2:) [Antitrust opposition to overwhelming bigness serves still another pur- 
pose. Intellectual and artistic creativeness can be imperiled by the quality of 
sameness imposed on us when standards of thought and form are delivered into 
the hands of a few businessmen,] whether they be movie producers, chain broad- 
casters, auto manufacturers, or magazine publishers. 

Everyone recognizes that many modern industrial operations cannot be per- 
formed on a small scale. Steelmaking, petroleum refining, railroad, steamship, 
and air operations call for large business units. But how large? How much 
larger than technological considerations require? With how much incidental 
extension of operations into related fields that do not require large-scale opera- 
tion? And to the extent that large size is inevitable the question arises whether 
indusrial giants should be free to use economic power devices like merger, exclu- 
sive dealing, and price discrimination with the same freedom as smaller units in 
the trade. 

THE PRESENT INDUSTRIAL SCENE AND APPLICABLE LAW 


In the light of the foregoing, let us take note of some salient features of the 
present industrial scene and the majority’s reaction to the facts. 

A. The Big-Two, Big-Three Pattern.—In the country as a whole or in large 
regions we find (p. 55:) [important industries dominated by a very few corpora- 
tions. This is true in automobiles, steel, aluminum, tin cans, linoleum, cigarettes, 
liquor, tires, meats, biscuits and crackers, dairy products, among others. M iny of 
these corporations were created by merger of enterprises that were already fully 
integrated from a technological point of view. Some of these businesses e. g., 
biscuit-making, can easily and efficiently be carried on at relatively small scale. 
We know from a study by the Federal Trade Commission that the merger move- 
ment long ago passed the point where integration necessarily promotes efficiency, 
for the study showed that medium or small operations were generally the most 
efficient.] Economists tell us that when the number of sellers in a market is re- 
duced to 2 or 3, they operate much like a monopoly, even though they have not 
formally combined into a single legal unit. 

What, then, is the deficiency in the law which has permitted this condition to 
continue? It is the rule which says that any corporation, no matter how big, 
may swallow up another if it has good business reasons for doing so, e. g., to 
expand, and if the Government is unable to show that competition has been so 
restricted that others are foreclosed from a substantial market. This rule is in 
substance supported by the majority although, as usual, the expression of general 
principles in chapter I can be cited the other way. The majority fails to con- 
demn the U. S. Steel decision of 1920, where by vote of 4-3 the Supreme Court 
sustained the amalgamation of half the steel industry of the country, resulting 
in 100 percent monopoly in some lines. It views with equanimity subsequent 





*It is by no means intended to impugn the motives of the men who have built or operate 
these aggregations of power, or to suggest that the power has always been abused. n the 
contrary, the men in charge of the destinies of our corporate giants probably make each 
move in the corporate game from business motives which are entirely reasonable, and they 
are probably at least as public-spirited as other men. But self-interest can so easily be 
identified with public interest, that sincerity and good motives are not an adequate reliance 
against the dangers suggested in the text. 
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phases of United States Steel’s program of expansion by merger (Columbia Steel 
case) despite the avowed purpose of that acquisition to acquire a firm market— 
which in plain talk, means that competing sellers of steel are to be denied a 
chance to get the business of a previously independent steel processor by offering 
better prices and service than the great steel trust. The majority report reviews 
without protest a case like Transamerica Corp. v. Board of Governors,’ holding 
that acquisition of 48 banks, doing 50 percent of the bank loan business of the 
Far West, shows no tendency to substantially lessen competition. Pillsbury 
Mills, a recent decision of the Federal Trade Commission, is hailed for ruling that 
a leading firm’s acquisition of a competitor resulting in a 45 percent control 
of the relevant market could not be vetoed without a full economic analysis of 
the Transamerica variety. 

The Timken case stands unchallenged although there (p. 356:) [the Supreme 
Court went so far in its solicitude for the right of amalgamation as to preserve 
interlocking control of international competitors in the very same decree which 
orders the defendants not to use that control to integrate the operations of the two 
firms. In other words, the Timken decision finds that the American company’s 
acquisition of control over the British firm was unlawful, assumes that the two 
firms can function as independent enterprises with no technological necessity for 
integration, directs that they function as competitors, yet leaves the ownership 
intact.] This is also the pattern of certain consent decrees that purport to require 
“competition” among members of a family of enterprises under a single financial 
domination. (P.356:) [Such decrees in favor of departmental rivalry lose sight 
of the true significance of competition.] Departmental rivalry, such as prevails, 
for example, between the Chevrolet and Buick divisions of General Motors, or the 
“Socialist competition” between the various production ministries of the Soviet 
Union, looks like competition and may tend to stimulate cost-saving and selling- 
initiative. Far-sighted managements encourage decentralized administration and 
departmental rivalry for this reason. It would never be allowed to go so far as to 
threaten the profits of the parent enterprise through unrestricted price cutting. 
In other words (p. 356:) [departmental rivalry is a device employed by manage- 
ment to secure effective control of subordinate divisions. Competition, on the 
other hand, is an institution designed to subject management itself to the control 
of a market where others are free to produce and sell.J = Departmental rivalry 
would exist if General Motors had an exclusive legal franchise to manufacture all 
automobiles used in the United States. 

If the Timken situation, involving common ownership of competing or poten- 
tially competitive enterprises, is left undisturbed, how much less is the Court 
likely to interfere with the type of economic empire which is coming to be known 
as conglomerate consolidation because it embraces subsidiaries engaged in dif- 
ferent, though not unrelated, businesses. The issue is presented in the pending 
suit challenging the Du Pont hegemony in paint, chemicals, tires. and automo- 
biles. Is an antitrust law adequate which finds this situation unobjectionable 
so long as the obvious power to influence the flow of trade among these sub- 
ordinate units remains “unexercised”? I find no intimation in the majority 
report of concern over this type of power concentration. 

To meet the situation described in the preceding paragraphs (p. 128:) [we need 
a law requiring advance approval of mergers when carried out by industry lead- 
ers, and placing upon the proponent the burden of proof that the transaction has 
technological justification and serves the public interest. This was proposed by 
the TNEC 15 years ago and by the distinguished committee on cartels and monop- 
oly of the Twentieth Century Fund in 1951. Nothing less will stem the merger 
movement. 

[B. The apparent immunity of dominant firms.—Antimerger measures are un- 
dermined and rendered almost absurd so long as a number of colossal enterprises 
remain apparently immune from the law even though they are of greater size than 
their combining competitors. If the existence of a General Motors is not incom- 
patible with the public interest, it is hard for the courts to veto lesser com- 
bines, especially where it can be said that the proposed consolidation will be able 
to compete more effectively with the dominant company. Conversely, if the com- 
bination of Bethlehem Steel and Youngstown may be opposed, presumably on 
the assumption that they can survive as independents, what is the justification 


5206 F. 2d 163 (3d Cir., 1953), cert. denied. 346 U. S. 901 (1953). The judicial decision 
ean be —— away as a holding that the administrative findings were insufficient, 
whatever the evidence may have justified. But the fact remains that the litigation was 
abandoned as a result of this case. 
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for a United States Steel twice as big as Bethlehem? The logic of the situation 
calls for a public reexamination of the justification for those very largest multi- 
billion dollar enterprises. This could be done by a statute patterned on the 
Public Utility Holding Company Act of 1935, under which the Securities and 
Exchange Commission simplifies the structures of oversize utility holding com- 
panies and confines each system to a technologically justified scope of opera- 
tion. 

at from considering that proposal, which was submitted to the committee, 
(p. 357:) {the majority report is even hostile to the breaking up of monopolies 
when they have been proved to be illegal.] Divestiture is to be invoked only as a 
last resort and only after giving consideration to “the effect of a possible resultant 
disruption upon the industry * * * public needs in peace and war.” This sounds 
reasonable enough, until one turns to examine the kind of application such 
standards have had in the past. For example, when Aluminum Company of 
America was held to be an unlawful monopoly, the court refused to split it up, 
principally on grounds that an aluminum company must be huge to compete 
with the huge steel and copper companies and that Alcoa’s research laboratory 
was vital to national defense. The first ground leaves one to wonder how the 
very much smaller competitors of Alcoa can expect to survive if the judge 
correctly gauged the minimal size for survival in today’s metal markets. But 
more important is the implicit notion that no monopolist in the field of structural 
materials need fear dissolution under the antitrust laws so long as he has United 
States Steel to point to as his surviving competitor. (P. 357:) [The national 
defense consideration in antitrust relief can be dangerously misleading. The very 
fact that our national existence can be thought dependent on a single organiza- 
tion, run by fallible human beings, suggests that precisely here private monopoly 
cannot be tolerated."] Even within the Government we do not concentrate military 
research in a single unit, but enjoy the benefits of rivalry in technological develop- 
ments between laboratories of various defense units. Furthermore, if aluminum 
research must be concentrated in a single organization, national defense con- 
siderations would suggest that the resulting technological advances should be 
made available to all producers on equal terms, by divorcing this “national” 
research enterprise from control of the dominant producer. 

The majority cite with approval the Supreme Court’s dictum in the National 
Lead case, where divestiture was refused in part because there was “no show- 
ing that 4 major competing units would be preferable to 2, or * * * that 6 
would be better than 4.” Far from supporting the majority’s admonition for 
judicial restraint in divestiture, this remark demonstrates the opposite: that 
(p. 357:) [the Court is not sufficiently aware of the nature of oligopoly or the 
importance of multiple-seller competition in framing its antitrust judgments. 

[Size, then, can make itself appear indispensable: one has only to monopolize 
enough of an important technology and the courts will fear to lay hands on the 
structure. And size begets size: the hugeness of the leaders of one industry will 
save the monopolist in another industry from dismemberment.] This contagious 
quality of bigness manifests itself in many ways in today’s economy. Banks 
merge because only giant banks can handle the financing of giant industry. But 
a very large bank must make large loans and therefore courts big industry with 
special favor. Suppliers and customers are driven to integrate, if only to achieve 
the “countervailing power” upon which some economists have now been driven 


* “If industrial concentration is to be eae to stand, it is not unreasonable to require 
that it be justified.” Committee on carels and monopoly, 20th Century Fund. See Stocking 
and Watkins, Monopoly and Free Enterprise, p. 553. 

_ *Cf. the answer once given by the Civil Aeronautics Board to the suggestion that national 
interest would be best promoted by having a single American-flag air carrier in international 
air transportation : 

“To restrict international air transportation to one carrier would place upon one small 
managerial group responsibility for handling matters having tremendous national im- 
portance. To conclude that the public convenience and necessity require only one company 
in international air transportation would result in placing that company in a position of 
power which might enable it to interfere with pvblic volicies unacceptable to the manage- 
ment.” North Atlantic Route case (6 CAB 319, 323 (1945)). 

See also Slichter, Big Business—When Is It Too Big, New York Times, March 20, 1955. 
Professor Slichter is no enemy of bigness ; but he observes : 

“Furthermore, the larger the organization, the greater is the danger that bright proposals 
of subordinate executives or technicians will be turned down by some over-worked or 
unimaginative superior, and, as a result, will never receive proper consideration from the 
top management. There is no complete protection against this danger but among 2 or 8 
independent concerns more good ideas are likely to reach top management from below than 
— be the case if these same 2 or 3 organizations were simply 2 or 3 divisions of 1 gigantic 

cern.” 
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to rely in place of competition. Only big newspapers and broadcasting chains 
can provide the advertising coverage required by the great selling combines, and 
only the latter can pay the rates. The upshot is clear: integrate or disappear. 
Moreover, there has appeared an irrational psychology of competition among 
managements to be “Number 1,” “the Biggest,” even if this is accomplished by 
buying out unprofitable firms. The same psychology is reflected in a stock market 
phenomenon: the invariably bullish character of any merger announcement, 
without regard to underlying business factors. 

(P. 357:) [Only intervention by the legislature can roll back the tide of monop- 
oly.] The nature of the intervention has already been indicated. (P. 357:) 
CThere must be a legislative investigation of the justification for our very largest 
aggregations of financial and industrial control, probably followed by a statute 
authorizing an appropriate agency to bring these enterprises into some reasonable 
relationship with technological requirements.] 

C. Restrictions on entry.—(P. 54:) [The American businessman has lost a con- 
siderable amount of his freedom to go into the trade of his choice. Certain busi- 
nesses have been officially removed from the area of free entry.J]_ This subject is 
further explored under the heading of exemptions. It suffices here to note that 
although trucking is a classic example of an industry which should be governed by 
competition, it is now closed to anyone who cannot persuade a regulatory agency 
that there is “need” for more service, and, in addition, that existing carriers 
are unable or unwilling to supply the need. As if such legal barriers were not 
enough, the would-be entrepreneur who believes that he can meet these require- 
ments faces years of litigation and delay simply because the undermanned 
agencies cannot keep up with their dockets, to say nothing of the opposition of 
those already certificated. In the 17 years that the Civil Aeronautics Act has 
been in existence, not one new operator has received a permanent certificate to 
engage in domestic trunkline passenger service. 

With regard to the mass of existing regulation restricting entry the majority 
can agree to say only that further moves to substitute restricted entry in place 
of free competition should be taken only with “full recognition” of anticom- 
petitive effects. We can be quite sure that the majority’s admonition will be fol- 
lowed. The proponents of these measures do invariably recognize fully the ef- 
fect on competition. They expressly intend to displace it. Such things as safety 
regulation, navigation rules, etc., which are unquestionably proper subjects of 
regulation need not, however, be accompanied by restrictions on the right of 
entry. Nor can the necessary restriction of broadcasting on the same frequency 
justify a system of economic regulation which accords many of the available fre- 
quencies to the same or affiliated interests.® 

In so-called (p. 55:) [unregulated business, entry is restricted by private con- 
trol of raw materials or by existing sellers’ domination of the channels of distri- 
bution.] In this connection one need only consider the difficulties facing a man 
who would like to go into the business of manufacturing automobiles. Assume 
that he has a better car and the manufacturing resources to produce it cheaply. 
He nevertheless faces an insuperable marketing problem since almost all auto 
dealers are tied to the present producers by exclusive contracts or equivalent 
arrangements. A dealer might like to try his hand at selling this attractive new 
ear, but he fears to lose his “franchise.” It is obviously impossible to build a 
parallel nationwide dealer system. The new or foreign car therefore dribbles 
slowly into a few metropolitan areas. No one knows how much faster they might 
win acceptance if all auto dealers felt genuinely free to take a second line, or how 
much more rapid progress domestic autos would make if such a potential compe- 
tition were unleashed. 


“RULE OF REASON” AND CERTAINTY—CONFLICTING DEMANDS ON 
ANTITRUST ADMINISTRATION 


(P- 890:) [One of the major issues which the committee had to face was the 
powerfully supported proposal to reorient antitrust administration to give greater 
scope to the “rule of reason” and, by the same token, to cut down or eliminate the 
classes of restraint prohibited as illegal per se. The majority report fortunately 
does not call for a general expansion of the rule of reason; but some of its 
specific proposals and the heavy emphasis placed on full economic investigation 


®See the erosion and invalidation of the Federal Communications Commission ruling 

soon. eer station ownership. Great Lakes Television, Inc., F. C. C. Docket No. 

23 USLW "- (1954) ; Storer Broadcasting Co. v. Federal Communications Com- 
mission (F. 2d (D. C. Cir., 1955) ). 
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look in that direction. Furthermore, the plausible rule of reason argument 
for relaxing the antitrust laws is so likely to be pressed on Congress, the courts, 
the Department of Justice and the administrative agencies that the precise sig- 
nificance of the proposal should be made crystal clear. 

[The rule of reason says that a restrain of trade is illegal only if it is likely 
to be harmful to the public. The per se doctrine says that some restraints 
are so generally harmful that they are prohibited outright, without trying to 
determine whether in the particular case there may be more good than harm in 
the practice. The Sherman Act seems to say that all restraint trade is hurtful 
to the public and therefore prohibited, but the courts soon restricted the pro- 
hibition to unreasonable restraints. The first 20 years of experience under the 
Sherman Act demonstrated that certain restrictive practices of large corpora- 
tions could not be stopped under a rule of reason approach. Congress there- 
fore supplemented the Sherman Act with the Clayton Act of 1914 which made 
certain practices illegal—mergers, tying and exclusive dealing, price discrimina- 
tion—where the effect may be to substantially lessen competition. This test 
moves far in the direction of per se violation and has been judically declared 
to render unnecessary in some cases the wide economic investigation appropriate 
to Sherman Act controversies. In addition, the courts themselves began to hold 
that some restraints were illegal per se under the Sherman Act, particularly 
agreements to fix or influence prices,” to divide markets among competitors, or 
to drive a trader out of business by boycott. 

[The first thing to be observed about this distribution of antitrust prohibitions 
between rule of reason and per se illegality is that rule of reason affords an 
opportunity to justify the restraint in a particular case as harmless or even 
beneficial, but by the same token makes it difficult to forecast how the courts will 
judge the balance of pros and cons. In other words, the uncertainty of the anti- 
trust laws, about which certain business groups complain, derives from the rule 
of reason and is inherent in it. Per se rules, in contrast, are quite certain just 
because they do prohibit absolutely and without a chance of justification, a situa- 
tion which likewise aggrieves the critics of the antitrust laws. It is impossible 
to meet both these complaints. One can have more uncertainty and fewer per se 
rules, or less uncertainty and more per se rules. Antitrust critics will have to 
make a choice. 

[The second thing worth noting is that rule of reason is not merely a standard 
for judging lawfulness; it has procedural consequences of vast importance. It 
makes relevant the entire history of the industry, all evidence bearing on the 
good and bad purposes and consequences of the restraint, political and military 
exigencies possibly accounting for the restraint, conflicting expert testimony to 
explain phenomena like price matching, etc. This has two consequences: (1) It 
makes the proceedings intolerably long and expensive, putting a drag on enforce- 
ment and real burden on defendants; and (2) it operates differentially in favor 
of powerful defendants as against smaller units, since only the powerful can 
afford that kind of defense. In a per se case, on the other hand, inquiry should 
stop when the restraint has been identified. 

[Thirdly, one can discern a suggestion in some recent decisions that certain 
practices should be illegal per se when engaged in by companies dominant in their 
fields... This development is one that the committee might well have endorsed, 
and it is perhaps ripe for legislative declaration. The most powerful corpora- 
tions should hardly find it necessary to bulwark their positions by exclusive 
dealing and requirements contracts. On the other hand, the small new pro- 
ducers may safely be permitted to establish footholds in the market by these 
means since those with whom they deal are under no great pressure to accept 
the restraint. Similarly, mergers of minor units of the industry may have no 
general significance, even if they have been competitors in some degree, and should 
be justifiable under the rules of reason, whereas the absorption of one of these 
units by a dominant firm may signal the doom of the other unit and constitute 
another step in the process of creeping monopoly. 

(Recognition of the exceptional circumspection which great corporations must 
observe when it is a question of employing specially dangerous business power 


®*To the extent that this shorthand statement differs from some of the discussion in ch. I, 
I concur in the narrower view of the rule of reason. However, the statement in the text 
fairly expresses the conception of the rule of reason which dominates other portions of the 
report. 

1 But. ef. U. 8. v. Morgan ((the investment bankers case), F. Supp. (S. D. N. Y., 1954)). 

™ See for example, Dictagraph Products, Inc. v. FTO (U. 8. Court of Appeals for the 
Second Circuit, Dee. 15, 1954. 28 LW 2293). This, in my opinion, is the real basis also for 
Standard Oil Co. v. U. 8. (337 U. 8. 293). 
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devices would not be a radical departure from modern standards of corporate 
obligation. Adolf Berle and others have already pointed out that our great cor- 
porations must and have begun to behave like agencies with public responsibilities, 
rather than mere private business aggregations.] 


ADMINISTRATION AND ENFORCEMENT 


The chapter of the majority report dealing with administration and enforce- 
ments offers as clear a demonstration as any that the majority operate on the 
undeclared assumption that we have had too much rather than too little antitrust 
enforcement. As elsewhere in the report, we are presented with an excellent tech- 
nical analysis and a series of proposals many of which standing alone would seem 
reasonable enough.” But when they are all added together the total effect of the 
recommendations is clear: to restrict the Antitrust Division’s power of investiga- 
tion, to curtail use of criminal prosecutions, to slow up the filing of complaints, to 
encumber the exercise of prosecutor’s discretion with novel internal admininstra- 
tive reviews on request of a defendant, to expand the use of the consent decree 
in a manner calculated to remove the last possibility of public scrutiny of this 
useful but dangerous practice which among other things, shields the defendants 
from damage suits by private parties, to water down the threat of treble damage 
recovery, etc. There is not space here for a full analysis and rebuttal of all these 
neat proposals. I shall discuss a few whose significance might otherwise elude 
the uninitiated, together with some proposals for strengthening the enforcement 
which the committee declined to support. 

A. Civil investigative demand 


A prominent feature of the report is the recommendation of the civil investi- 
gative demand, a kind of subpena that the Attorney General would use to se- 
cure information in antitrust investigations. On its face this sounds like an 
increase in the powers of the Department. That is not what some of the pro- 
ponents of this measure have in mind and that will not be its effect. The whole 
debate about the Department’s investigative powers arose not from a Depart- 
ment complaint that it had inadequate power, but from defendants’ complaints 
that the Department’s power to command information by grand-jury subpena was 
too extensive and untrammeled. Although the report does not specifically rec- 
ommend against the grand-jury investigation, what is contemplated is the grad- 
ual displacement of the effective and expeditious procedure by the relatively 
ineffective civil investigative demand. The attack on the grand-jury subpena 
procedure would hardly succeed so long as there was no alternative device for 
compelling defendants to disclose facts prior to the filing of a complaint. Now 
one is offered. Unlike the grand-jury subpena it cannot be used to require per- 
sons to testify, but only to produce documents. Moreover, a person may disre- 
gard the civil investigative demand without risk until the Department of Jus- 
tice obtains a court order requiring compliance. The burden of justifying the 
demand for information is significantly shifted to the prosecution. 

What are the objections to the grand-jury subpena? We are told that it 
“debases the law by tarring respectable citizens with the brush of crime when 
their deeds involve no criminality,” and that criminal procedures should not be 
invoked where the Department of Justice does not initially contemplate indict- 
ment. This view entirely misapprehends the nature of Sherman Act violations, 
the investigative process, and the historic role of the grand jury. The Sherman 
Act does not have 2 categories of violation, 1 civil and 1 criminal. All Sherman 
Act violations are both civil and criminal. Until the facts are fully disclosed 
neither the grand jury nor the prosecutor can intelligently decide whether to 
exercise the discretion not to induct. A grand-jury subpena not followed by 
indictment does not tar anybody with crime. It is well known that grand juries 
subpena witnesses as well as suspects. Moreover, (p. 348:) [the historic fune- 
tions of grand juries have extended to civil matters regarded as of exceptional 
importance, e. g., the conduct of public office, the state of public institutions. The 
grand jury was simply the investigating arm of the Crown and a device for screen- 
ing out criminal complaints so insubstantial as not to warrant prosecution. 
Nothing could be more appropriate than the existence and exercise of this sov- 
ereign jurisdiction to compel great corporations, whose activities affect the public 
interest, to disclose the facts as to their acquisition and use of economic power.] 





122 Some of the proposals are unequivocally worthwhile. e. g., the inclusion of the United 
States among those who can recover damages for an antitrust violation. I agree also that 
criminal prosecution should not be used to test noval applications of the antitrust law. 
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(P. 348: ) [1 would have no objections to the civil investigative demand if it 
were proposed as a supplement to existing enforcement powers. But in the light 
of the background of the proposal and the report’s animadversions on the grand 
jury subpena in civil cases, I can only regard this as a step to curtailing the 
Department’s most effective device.] 


B. Criminal penalties 

The majority’s proposal “to take some account for inflation” by increasing the 
maximum fine for criminal violation of the antitrust law from $5,000 to $10,000 
is another case where the report appears to be tightening up while actually adopt- 
ing the least rigorous of available alternatives. Except for a few people who 
would like to see the criminal penalties abolished altogether, there is practically 
unanimous agreement that the 1890 fine level must be raised. (P. 352: ) [$10,000 
is the lowest suggestion made by any responsible person. It emphatically does 
not compensate even for the dollar inflation since 1890.] The purchasing value 
of the consumer dollar stood at 184 in 1890 and has been approximately 60 in re- 
cent years.“ $10,000 today would be equivalent to about $3,300 in 1890. In effect, 
therefore, the majority recommend, a 33 percent decrease in the maximum fine. 
The proposal takes no account of the much greater size of modern enterprises. 
It is utterly unrelated to the extent to which defendant may have profited from 
its violations. The argument in the report (p. 352: ) [that the small fines which 
have usually been imposed in the past show that a modest maximum will suffice 
misses the whole point of fixing a maximum. A maximum fine should be calcu- 
lated for the worst conceivable case. The judge can exercise discretion within 
that range.] If, then, the judge sees $5,000 as the maximum fixed by the legisla- 
tive for the most aggravated violations, he will understandably impose lesser 
fines in the ordinary violation. A maximum of $100,000, limited perhaps to will- 
ful offenses, would give the judges as well as defendants a better sense of the 
gravity of antitrust violations. If there were added a provision for assessment 
of damages in favor of all alleged victims in one proceeding following conviction 
of the defendant a rational set of sanctions would be in sight. At this writing the 
Judiciary Committee of the House of Representatives has reported favorably a 
bill to increase criminal penalties to a $50,000 maximum. It is easy to see which 
side of the antitrust controversy can derive comfort from this committee’s pro- 
posed $10,000 maximum. 


C. Consent decrees 


The report recommends that the Department of Justice enter into negotiations 
with prospective defendants for consent decrees. Such a practice will certainly 
have the advantage claimed for it in the majority report, namely, “increased 
cooperation between business and Government,” saving time and money. What 
it will also do is (p. 360: ) [whittle away the last remnants of judicial control 
and publie scrutiny in this area] and involve the Government in bargaining with 
a law violator not only as to the relief but also as to the nature of the accusation 
te be made against him. (P. 360: ) [The proposal opens the possibility that the 
Government’s complaint will be modified so as to be consistent with the relief 
that defendant is prepared to consent to. But the settlement of an antitrust case 
ought not to be a simple matter of bargaining between the Department and the de- 
fendant.] It results in a court order, enforcible by contempt proceedings. No 
judge should abdicate his own responsibility in this field, although admittedly he 
must rely to a considerable extent on the prosecutor’s willingness to accept the re- 
lief embodied in the tendered decree. This judicial function is undermined if the 
Government does not state its case independently and in advance of the settle- 
ment. Furthermore, not only the court but also Congress and the public are ex- 
cluded from any basis for exercising a critical judgment regarding the compro- 
mise embodied in the decree. 

The report admonishes the Department not to seek relief “deemed” by the 
Supreme Court to be unconstitutional, nor relief “which could not reasonably 
be expected after litigation.” (P. 361: ) [If the Department had observed these 
seemingly fair precepts, it would have cut the heart out of a number of consent 
decrees that powerful and excellently advised defendants have been willing to 
sign in recent years. Obviously no admonition is required with regard to asking 
relief that is clearly unconstitutional. Practicality and professional ethics would 
bar that. It is on the close questions of constitutionality that the majority report 
asks the Government] to give up in advance. As appears from another section of 
the report, the constitutional issue referred to here is royalty-free licensing. A 


Source: Graphic Facts: Institute of Life Insurance, based on Bureau of Labor 
Statistics. 
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divided Supreme Court held such a requirement unconstitutional in one case. 
A subsequent Supreme Court decision indicated that the question was regarded 
as unsettled. At least one district court in a well-reasoned opinion decreed 
royalty-free licensing in a contested case, and numerous consent decrees have 
incorporated this provision. Royalty-free licensing may in some situations bear 
much less harshly on defendant than alternative relief. Why, under these cir- 
cumstances, should this committee take it upon itself to impugn the propriety of 
the Department’s asking for such relief in the course of decree negotiation? The 
worst that can happen to defendant is that he will have to litigate his case before 
a judge who will assuredly protect his rights. But see the effect on the prosecu- 
tion of the combination of procedural and relief standards proposed in the 
majority report: The Government is encouraged to negotiate with defendant, even 
before filing a complaint, on the ground that this will save money and time. It 
is empowered to make settlement very attractive to the defendant inasmuch as 
private complainants will be left out in the cold, which would not be so if the 
case went to litigation. The prosecutor is told that his maximum goal in the 
bargaining is such relief of unquestionable constitutionality as can probably be 
gotten in litigation. Finally, he is assured that any concessions he makes will be 
substantially immune from judicial or other criticism. In this kind of stacked 
bargaining the Government will never get all the relief to which it is entitled. 
The only question is how much short of that the prosecutor is willing to settle for. 

(P. 360: ) [Instead of urging the Department to broaden its use of the consent 
decree, the committee ought to have considered certain proposals] made to it, but 
not reflected in the report [for greater safeguards on the present consent decree 
procedure. One of these proposals would have required the Department to pub- 
lish an opinion accompanying each consent decree, stating the Department’s case, 
the defendant’s position, and the reasons for the Department’s acceptance of the 
particular compromise.] It is well known that the necessity to give reasons for 
disposition help to assure that they will be reasonable. The other proposal would 
have made it a matter for the judge’s discretion, whether or not a consent judg- 
ment should constitute prima facie evidence in subsequent private antitrust 
suits. Present law provides that in no case shall a consent decree, entered before 
testimony is taken, be available to help the private victims recover antitrust 
damages from the defendant. Few victims are financially able to assemble the 
evidence required to prove an antitrust violation against a great combine. One 
would think it a proper part of the Government’s responsibility to see that private 
victims are made whole. But in practice in the majority of antitrust cases which 
are settled by consent decree the Government is, in effect, bargaining away all 
real possibility of recovery by private victims, 


D. Private Treble Damage Suits 


The majority report makes a direct attack on private damage suits by propos- 
ing that the trebling of damages be made discretionary instead of mandatory. 
It is difficult to see what public exigency led to this proposal. Certainly the com- 
mittee made no finding of any adverse effect of the mandatory treble damage pro- 
vision on the public interest. That provision has been in the law for sixty-five 
years and has been part of the British Statute of Monopolies for more than three 
hundred. A real showing of public disadvantage should be forthcoming before 
this relief for antitrust violators should be enacted into law. If the proposal 
had been linked to the suggestion discussed above, that consent judgments 
should ordinarily be given prima facie force against the defendant, something 
might be said for it in relation to a plaintiff who rides to recovery on the Gov- 
ernment’s proof. Surely an antitrust victim who is about to launch his own 
expensive investigation and lawsuit should not have to speculate whether years 
later a judge, in unfettered discretion, will limit recovery to actual damages. But 
the majority report is not even willing to permit recovery of actual damage in 
all cases. Coupled with a proper proposal to enact a uniform Federal statute of 
limitations is an extraordinary provision to limit the damage period to 4 years 
even though the monopolistic conspiracy may have lasted for 10 years before the 
victim even knew of its existence. 


FR. Segregation of Patent Issues 


One more illustration of the tendency of the administration and enforcement 
proposals to blunt the edge of antitrust enforcement while undertaking merely to 
expedite disposal of cases: In the simple and apparently reasonable recommen- 
dation that “where the validity of patents is in issue, that issue should be 
segregated” lurks a formidable barrier to effective antitrust prosecution of 
patent pools, especially by private complainants. The proposition would have 





ANTITRUST AND MONOPOLY PROBLEMS 257 


been entirely unobjectionable and worthwhile if there had been added to it a 
clause requiring the segregated patent issue to be tried after the antitrust issues. 
Without that clause the recommendation is (p. 365:) [an implied endorsement of 
the decision of the District Court of Delaware in Zenith v. Rk. C. A. that the patent 
issues will be tried first: The licensee of a patent pool refuses to accept package 
licenses and declines to pay further royalties on the ground that the licensor is 
violating the antitrust law by a monopolistic aggregation of many patents, good, 
bad, and indifferent. The licensor counters with a suit for royalties, which of 
course he should win if he has some valid patents and if licensee’s monopoly 
theory fails. The Zenith rule requires the patent suit to be determined before the 
court takes up the antitrust issue, even though the validity of some of the in- 
cluded patents is not inconsistent with the theory of the licensee’s complaint. In 
other words the licensee may be worn down with protracted and expensive patent 
litigation, before he ever gets a chance to show that even good patents cannot be 
enforced against him because of illegal monopolization. Meanwhile his contin- 
gent liability for royalties mounts. It will soon be clear to a licensee in this posi- 
tion that it is easier and safer to join the combine than to fight it.J 


F. Responsibilities of the Department of Justice, Federal Trade Commission and 
district attorneys 

Two other proposals on enforcement policy which the Committee ignored may 
be mentioned here. One would call upon the Federal Trade Commission to turn 
over to the Department of Justice for criminal prosecution the surprising number 
of price-fixing cases that continue to turn up. The administrative slap on the 
wrist is no answer to this kind of willful violation of the clearest mandate of the 
law. The second proposal would call upon the Antitrust Division to activate 
the United States district attorneys in the fight against trade restraint. The 
Sherman Act expressly puts the responsibility on the district attorneys, although 
it also contemplates supervision by the Attorney General. The (p. 369: ) [com- 
plete centralization of antitrust enforcement in Washington and a few field of- 
fices has had two unfortunate consequences: (1) Local, but quite effective, re- 
straint of interstate trade goes unpunished because of staff limitation at Wash- 
ington; and (2) the antitrust laws have lost the kind of grassroots support that 
would be forthcoming if the district attorneys were enlisted in its en.orcement 
and educated in its significance. These district attorneys become judges and Sen- 
ators. The antitrust program cannot help but suffer if they develop the attitude 
that this law is an esoteric regulation dear only to a group of specialists in 
Washington.] 

DISTRIBUTION PRACTICES 


Chapter IV of the report dealing with distribution practices is so workman- 
like an analysis of present law that it seems almost ungracious to point out 
that, with one notable exception, the changes it recommends are in the direc- 
tion of retreat rather than advance for the antitrust laws. The exception of 
course is the recommended repeal of resale price maintenance laws, with which 
I enthusiastically concur. 

I (p. 149:) [dissent from “actual foreclosure” test espoused by some portions 
of this chapter.]. It is (p. 149: ) [inconsistent with the Clayton Act conception 
of stopping restrictive practices before they do demonstrable harm. Where a 
cominant company begins to require its distributors to deal exclusively with it,J 
T (p. 149: ) [would strike the practice down without waiting for the company to 
sign up so many distributors that competitors experience difficulty reaching the 
consumer market.J The suggestion at one point that a manufacturer might law- 
fully “preempt” all intermediate distributors if rivals “may easily cultivate 
their own channels of distribution” seems to me a gratuitous invitation to re- 
strain trade. 

I dissent from the majority’s espousal of the proposition that charging 
different prices to purchasers of the same product, who compete in its resale, 
does not establish a prima facie violation of the Robinson-Patman Act. The 
majority would follow the seventh rather than the second circuit in this regard, 
and require proof of injury to competition. The vice of this rule is best illus- 
trated by the seventh circuit decision which adopted it: The dominant producer 
of switches sold them at groosly discriminatory prices to various furnace manu- 
facturers. Upon proof that the furnace manufacturers who paid the highest 
prices for switches nevertheless sold furnaces at lower prices than their furnace 
competitors, the seventh circuit concluded that price discrimination in switches 
had not injured furnace competition. I do not see the virtues of a rule that 
legalizes price discrimination against one’s most efficient customers, those who 
are able by virtue of superiority in other branches of their business to overcome 
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the disadvantage imposed by the price discrimination. Moreover (pp. 166—167 :) 
[the majority conceive that proof of injury fails if the buyer can be shown to 
have “alternative means of access to goods at the lower price.” Supplying proof 
of injury according to these standards will prove expensive if not impossibie for 
the kederal Trade Commission. To require it is once more to revert to inappro- 
priate Sherman Act standards in interpreting the Clayton Act.J 

I dissent from the proposition that FTC orders directing Robinson-Patman 
Act violators to cease and desist from discrimination should automatically lose 
their force whenever the company bound by the order faces “a new competitive 
situation” or “responds to a new business development.” Under this proposal 
violation of the order can only be established by the same evidence as would 
be necessary to establish an original violation of the act. 

I dissent from the attack on the quantity limits proviso, not because I am 
convinced that the proviso is useful, but because the pending case on this subject 
is the first time in the 18 years of the act’s existence that the rule has been in- 
voked. (P.177:) [in the absence of real experience] this would appear to be 
(p. 177: ) [unseemly haste in urging Congress to repeal a law that small-business 
men regard as important protection against price discrimination.] 

I join in Walter Adams’ dissent as to the modification of the defense of “good 
faith,” particularly in view of the stated purpose of the majority to make this 
defense good for any meeting of a competitor’s price that is not “an incidental 
byproduct of a scheme to monopolize * * *.” Again a Clayton Act practice 
is being treated as a Sherman Act restraint problem. 

I dissent finally from (p. 220: ) [the disavowal of the Rigid Conduit case, in 
which the FTC issues a cease-and-desist order against dominant firms in an in- 
dustry where all were doing business at delivered prices. The majority believes 
that it should be necessary for the Commission to prove conspiracy among the 
firms,J and that by more than “conscious parallel action.” The Theatre Enter- 
prises case upon which the report relies was a Sherman Act proceeding, and the 
Supreme Court held only that conscious parallel action did not require an 
inference of conspiracy. (P. 221: ) [Conspiracy is not a necessary element of a 
violation of the Clayton Act or of section 5 of the Federal Trade Commission Act. 
The significance of parallelism under these sections is not conspiracy, but proba- 
bility of injury to competition. If only one firm in an industry is selling on a de- 
livered price basis some buyers may be able to gain from proximity to another 
producer ; but if all sellers use the same system, buyer choice is foreclosed. In 
this case, as in others, the committee seems too eager to retreat from existing law 
against which there is little pragmatic evidence.] 

The Robinson-Patman Act is an unhappy necessity. It tends to encourage price 
rigidity inconsistent with Sherman Act objectives; but on the other hand it 
curbs the power of corporate giants who would otherwise be relatively free to 
undetermine their own smaller competitors by price discrimination, or to raise 
havoc with competition among their customers. So long as we permit unregu- 
lated industry to amalgamate into units of monopolistic power, it will be neces- 
sary to restrain their freedom in pricing, just as sections 2, 3, and 4 of the Inter- 
state Commerce Act are required to prevent discriminatory practices by rail- 
roads which enjoy legal protection from competition. If the majority had made 
realistic proposals for decartelizing the American economy, I could readily 
have agreed to retreat on price discrimination. But when they combine a status 
quo position on bigness with an attack on the Robinson-Patman Act, I see only 
a strengthening of the power of the already powerful. 


PATENT RECOMMENDATIONS OF THE REPORT 


If the committee had been assembled to restate existing law, there could be 
little quarrel with most of chapter V on patent-antitrust problems. But the 
Attorney General needed no committee like this to tell him what the law is. 
He and the Nation would like to know whether this law is working satisfac- 
torily or whether it should be changed. The majority report meticulously reviews 
the cases attempting to reconcile patent and antitrust principles, and finds little 
to criticize in the series of landmark decisions favoring the patentee at the ex- 
pense of competition. Since it is common knowledge that the law has not pre- 
vented the growth of comprehensive patent pools that dominate important sec- 
tors of technology, I cannot join in a judgment that the antitrust laws as pres- 
ently construed are adequately dealing with the problem. 

The first of the landmark decisions on which the present pattern of restraint 
of trade by patent has been built is Justice Taft’s decision, in the old General 
Electric case, that so long as GE held the dominant lamp patents it might require 
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Westinghouse not only to pay royalties for the use of the invention, but also to 
avoid price competition with GE. It is difficult to see why a power to fix prices 
is a necessary or proper part of an inventor’s reward. It (pp. 235-236: ) [has 
never been shown that this dangerous power must be added to the other benefits 
of a patent in order to provide adequate incentives for invention, disclosure or li- 
censing. A patentee obtains the exact value of his lawful monopoly on the inven- 
tion when he exacts all the traffic will bear in the way of royalties, or by exercis- 
ing his privilege to be the sole maker or seller. When the patentee seeks in ad- 
dition, to control his licensee’s prices it must be because he fears that the advan- 
tage which he has in technology is more than overbalanced by his competitor’s 
advantages in plant efficiency, management, labor relations, and cost of materials, 
so that whatever he charges in the way of royalties will still leave his competitor 
in a position to sell for less. But there is no justification for depriving the public 
of the benefits of competition in all these other aspects of production and dis- 
tribution merely because the patentee is entitled to a protected price for his in- 
ventive contribution. Stated another way, a Westinghouse lamp employing GE’s 
invention might have embodied 2 cents worth of GE inventive contribution and 
20 cents worth of unpatented material and workmanship furnished by Westing- 
house. The majority report recognizes that a patentee of some small device, e. g., 
a radio switch, may not fix the price at which a licensed manufacturer sells radio 
sets incorporating the patented switch. This is on the ground that the patentee 
would be controlling the price of more than his invention. The same principle 
should apply where the patentee endeavors to control not merely the price of his 
idea, but the price of a much more valuable object that somebody else manu- 
factures and owns. Finally, even if something can be said in favor of price- 
fixing of manufacturing licensees by an inventor who is not himself competing 
with his licensees, or who together with his licensees is a small factor in his in- 
dustry, it would plainly be unnecessary and dangerous to permit dominant firms 
in an industry to play this game of “I fix your price on this product under patent 
A, and you fix my price on that product under patent B.”J 

The vice of the actual decision in the General Electric case goes even further 
in a respect which has been little observed, although it was brought to the notice 
of the committee. GE was not only allowed to fix the price at which Westing- 
house sold lamps; it was also allowed to compel Westinghouse to imitate GE’s 
resale price maintenance policy. The essence of this policy was to maintain a 
resale price at the consumer level by dealing only through distributors and sub- 
distributors who would agree to function technically as “agents.” In short, 
Westinghouse was compelled to abjure selling lamps to independent distributors. 
How such dictation to one’s competitor can be regarded as a normal reward 
of invention eludes me. Yet the GE case stands as a bastion of the majority 
report. 

A second bastion is the famous Cracking Patents case together with all its 
progeny standing for the proposition that the Sherman Act does not require com- 
petition in the licensing of patents.“ That is the nub of the majority report’s 
position on patent pooling: it is lawful to combine patents of various owners up 
to the point where they dominate the entire technology, so long as the patentees 
exercise their power reasonably. I had thought the Sherman Act forbade all 
monopolies, not merely those which misbehave; and as a practical matter it is 
almost impossible to police the “reasonableness” of the terms demanded by a 
patent pool controlling hundreds or thousands of patents. (P. 247:) [Everyone 
realizes that cases will occur where the owners of patents must combine them by 
transfer or cross-license in order to achieve a marketable product. But to trans- 
pose this simple solution to cases of “patent deadlock” between giant firms whose 
combinations will compel entire industries to pay noncompetitive royalties is to 
ignore the crucial element of monopoly in the latter situation. When, as in the 
Cracking Patents case, several of the largest integrated petroleum companies 
develop and patent competing refining processes and are engaged in competitive 
licensing, we may be sure that none of them is going to abandon the field because 
of patent deadlock, even if we refuse to authorize them to pool their patents. If 
the Cracking Patents case had gone against the defendants a number of results 
might have followed, all preferable to the patent pool from the point of view of 
the public interest. The patent conflict between the companies might have been 
pressed to decision of the Supreme Court. Some or all of the patents might have 
been held invalid, thus opening the technology to general free use. Certainly the 


4% This is not the necessary interpretation of Justice Brandeis’ opinion, as ch. I of the 
majority report fortunately points out. I speak here of the treatment in ch. V, Patent- 
Antitrust Problems. 
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chance that a smaller licensee or infringer would be able successfully to challenge 
this combined array of patents was much reduced when the Big Four closed 
ranks. A second consequence of barring industry-dominating patent pools might 
be that one of the partners would ultimately establish its exclusive right to some 
or all of the process—but meanwhile there would have been a powerful incentive 
for research to produce other noncontrolled processes. A third possibility would 
be independent competitive licensing.] 

A third major example of the (pp. 236-237: ) [willingness of the majority to 
accept without question present law subordinating antitrust to patent considera- 
tions] is the endorsement of the General Talking Pictures case. This (pp. 236- 

237:) [involved an incident in the program of the electronics pool to regulate the 
industry by confining licensees to particular fields of use. Reading the majority 

report one would not even be aware that there had been responsible criticism of 

the practice of licensing with restrictions on use, quantity or territory. Yet, only 4 
15 years ago, the Temporary National Economic Committee, following the great- i 
est organized investigation of monopoly questions ever conducted in this country, ; 
unanimously condemned restrictive licensing of this sort.] 

Finally, it is worth noting two instances in which the majority report does 
recommend a change in existing law, in both cases to weakenit. It is settled law 
that sale of a patented product on condition that the purchaser buy another 
product is an illegal abuse of patent power. The majority report, however, 
would change this to require the Government to prove that the patent was “broad 
and basic” before the tying clause becomes illegal. Again, the majority report 
on the basis of a single district court decision opens the door to control by the 
patentee over the use of his patented product after sale, where the restriction is 
“reasonable,” despite a long line of Supreme Court decisions pronouncing flatly 
against controls by the patentee after he has realized the monopoly reward by 
sale. The report makes no showing of hardships under existing law or of public 
advantage to be gained from the proposed changes. The suggestions seem to 
derive from pure ideology—a conviction, not derived from practical observations, 
that businessmen should be allowed to justify a restraint on the ground that it 
is reasonable. Justification is permitted for very many classes of restraints; but 
it is also elementary in this field that some classes of restraint may not be 
justified. The more classes of restraint that are brought into the justifiable group 
the more uncertain the law becomes. Uncertainty is one of the principal com- 
plaints leveled against the antitrust laws by businessmen. Surely the law ought 
not to be amended in the direction of less certainty and less effectiveness: with- 
out compelling practical reasons. 4 

I have dealt elsewhere with the committee’s strictures against royalty-free ql 
licensing as a mode of relief. At this point I add only the observation that g 
neither I nor anyone else recommends royalty-free licensing as a “penalty” or 
“forfeiture.” An injunction against exaction of royalties so long as may be 
necessary to reestablish competitive conditions is all that is in question. In some 
situations this might call for no more than a temporary loss of the right to collect 
royalties. The majority report concedes that an antitrust decree may properly 
restrain pending infringement suits. Yet the liability of licensees or infringers in 
such suits may well exceed any possibility of “reasonable” royalities that the 
antitrust defendant could collect in the future. Moreover, the infringement suits 
seek to recover on liabilities already accrued, vested rights, unlike the mere pros- 
pect of profits which alone is at stake in the royalty-free licensing provision. To 
condemn royalty-free licensing as deprivation of property without due process, 
while acquiescing in decree provisions enjoining pending infringement suits is a 
logical contradiction. Both cases involve a loss of valuable rights (so does a re- 
striction to reasonable royalties which at once reduces the value of the patent in 
proportion to the reduced royalty which it can command) ; but both eases afford 
due process in the sense that the loss is imposed only after full hearing pursuant 
to reasonable legislative mandate to frame a decree that shall restore competition. 


ioe ares oases 


LEGISLATIVE, JUDICIAL, AND EXECUTIVE EXEMPTIONS FROM THE ANTITRUST LAWS 


(P. 288: ) [One of the most disturbing phenomena in the antitrust field is the 
proliferation of exemptions from the law, discussed in chapter VI of the report. 
Every exemption cuts down the area of our economy governed by free competitive 
enterprise ; and, while one must recognize that competition alone will not always 
provide adequate protection of the public interest, the inroads of protectionism in 
domestic trade should be kept to a minimum. One would suppose that the first 
duty of a committee like this would be to advise the administration whether the 
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exemption process had gone too far. Yet the exemption chapter opens with a 
declaration that the majority will not attempt to pass judgment on this question 
of policy. Instead, the report undertakes merely to say whether existing statutes 
are being interpreted in accord with “legislative intent.” Since we have not 
felt bound by existing legislation in other parts of the report, which recommend a 
number of changes in present law, I am unable to account for the majority’s 
diffidence here. Much of the legislation reviewed in this part of the report, e. z., 
the Motor Carrier Act, the Federal Communications Act, the Civil Aeronautics 
Act, was passed during the depression of the thirties. It was a time of despera- 
tion when we nearly abandoned free competition entirely in favor of industry 
self-regulation under NRA. Surely it is time for a fresh look at policies born in 
this atmosphere. Congress may wish to change its intent. 

[Even within the self-imposed limitations of the majority, it is regrettable 
that the report does not clearly disavow a number of judicial, administrative 
and executive actions which have unduly expanded the exemptions. For ex- 
ample, the motortruck business is one that almost any disinterested economist 
would say should be competitive. Yet the 1935 act restricted entry and em- 
powered the Interstate Commerce Commission to authorize mergers that would 
otherwise violate the antitrust law. The McLean case discussed in the majority 
report involved a tremendous merger of truck lines into Associated Transport, 
Ine. The ICC approved it over the opposition of the then Attorney General 
and the Department of Agriculture. The Supreme Court, by a vote of 5-4, 
refused to require the Commission to find, as a prerequisite to approval, that 
merger on this scale was requisite to effectuating the national transportation 
policy. Instead, the Commission was told in effect that where a given trans- 
portation objective can be achieved either through merger or by some other 
means not involving impairment of our competitive system, its decision to take 
the merger route will not be questioned. The beneficial effect attributed to the 
Associated Transport merger was the creation of a single ownership through- 
service from Florida to the Northeast. However, the lines which were con- 
solidated were not only linked end to end on the north-south route; they also 
were in competition on parallel routes over thousands of miles. This competi- 
tion was eliminated by the merger. Another way to achieve integrated through- 
service would have been to permit several of the companies then operating on 
segments of the route to extend their service, as they would have been glad to 
do. We would then have had all the benefits of the merger, plus competition 
on the long haul, but without sacrifice of the competitive mileage. The full 
extent to which publie interest has been subordinated to private gain in mergers 
is revealed by the fact that our regulatory bodies have not been given power to 
compel mergers in the public interest. They can only approve mergers volun- 
tarily submitted by the industry groups. The situation clearly calls for con- 
gressional. reconsideration. 

[Another serious inroad on competition is the growing practice in the transpor- 
tation industry to subject rates of individual companies to industrywide discus- 
sion andvagreement. The majority’s treatment of this subject is necessarily 
emasculated by the preliminary decisions not to pass judgment on the necessity 
for these arrangements, but only to debate what existing law seems to require or 
permit. For this same reason the report is equivocal also regarding restrictive 
practices in the steamship trade, where, by agreement among the members of the 
shipping conferences, a 10- or 20-percent penalty rate is charged against shippers 
who do not refrain from patronizing nonconference vessels. It is to the credit of 
the Committee that the discussion does reveal a genuine concern that the extent 
to which this cartelization has been permitted to go. 

[The report fails to identify sereval quite important statutorv exemptions that 
ought to be reexamined in any thorough appraisal of the antitrust laws. The 
multibillion-dollar insurance business, for example, has been singularly successful 
in retaining its freedom to cartelize its share of interstate and foreign commerce. 
For a long time there has been on the books an unqualified exemption of marine 
insurance. The rest of the insurance business secured an exemption under the 
McCarran Act, which purports to make the Federal antitrust law inapplicable to 
the extent that the business is regulated by the State. This has a plausible 
States rights sound, until one recalls that regulation is not a substitute for com- 
petition but only a supplement. Most assuredly State regulation is not going to 
provide any substitute for competition in keeping insurance rates down. In the 
first place, State regulation is primarily concerned with the financial security 
of the insurers, i. e., adequacy of reserves and propriety of investments. Gradually 
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the industry has swung the State regulators toward the notion that the best 
way to guarantee safety is to prevent rate cutting. This idea gets its start in 
legitimate cooperative “risk rating” bureaus where the companies pool informa- 
tion on losses. Soon the collective risk rating turns into collective premium 
setting, despite the fact that the loss experience of different companies varies 
widely in accordance with their selection of risks and the greater success of some 
companies in making profitable investments and trimming selling costs. State 
insurance regulation ranges from excellent to mere formal control carried out 
by incompetent political hacks with inadequate staffs. There is a place both for 
State regulation of solvency and Federal requirement of competition ; one is not 
a substitute for the other. 

(Another field in which great power over Federal commerce has been turned 
over to State regulation is petroleum. Here there is no explicit exemption from 
the antitrust laws; but a system of price maintenance by State officials has been 
preserved by periodically renewing congressional approval of an interstate com- 
pact on oil. Under the authority so granted the few oil producing States co- 
ordinate their oil production so as to control the price that the rest of the country 
must pay. This arrangement, like other exemptions, traces back to exigencies 
of the great depression and wears the protective coloration of a conservation 
measure. The fact of the matter is, however, that State regulation of production 
long ago detached itself from engineering considerations and proceeds primarily 
on the basis of realizing a profitable price for most producers. The Texas Rail- 
road Commission has not even troubled to disguise its true role as pricemaker 
for domestic and even imported petroleum, but calls to account integrated oil 
companies that dare to import crude petroleum, with the implied threat that con- 
tinued importation will lead to cuts in allowable domestic production. Thus the 
foreign commerce of the United States in a strategic material is governed by 
local officials, who in turn cannot help becoming the spokesmen for dominant 
industry groups. } ; 

[he oil industry also furnishes the most remarkable illustration of a tendency 
toward exemption from the antitrust law by action of the executive branch of 
the Federal Government. The tendency to give more discretion to the executive 
department manifests itself in the proposal of the majority to expand the con- 
sent decree practice and in the recommendation of legislation authorizing the 
President to grant exemptions in pursuance of national defense objectives. But 
the most striking recent exercise of executive discretion to dispense with com- 
petition was in the case of the Iranian oil cartel, where, without legislative 
authority, five leading American companies were permitted to join with dom- 
inant foreign interests in the greatest international oil cartel the world has seen. 
Its membership comprises the producers of not less than 87 percent of the free 
world’s oil. In essence, what occured was this. The Iranian Government 
decided to nationalize the properties of Anglo-Iranian Oil Co., a British enter- 
prise holding an exclusive franchise in Iran. There was disagreement over the 
amount to be paid and other terms. Western governments and oil companies 
having concessions in other Middle East countries supported the British. An 
impasse led to shutdown of Iranian production and an economic and political 
crisis in Iran. Iranian public feeling made it necessary that the hated British 
monopoly be at least partially displaced. The new international cartel was 
the answer. Perhaps it was the right answer, from the military-diplomatic 
point of view, despite some indications that we may have succeeded in diverting 
a portion of Iranian ill-will from the British to ourselves, and despite rumblings 
of protest already heard in Europe against the economic consequences of the 
Near East oil cartel.” But objections to the plan from the standpoint of 
American antitrust policy are formidable. Here were huge enterprises already 
established on various concessions in the Middle East with more than adequate 
reserves Of oil. Some of them had already been officially accused of conspiring 
to maintain an artificially high price for this cheap middle eastern petroleum. 
The Wall Street Journal reported the open secret that one of their main con- 
cerns in entering this pool was to see to it that Iranian production should not 
return to the world market too rapidly so as to hurt the world price. Only 
the antitrust laws stood in the way. This obstacle was surmounted by an 
extraordinary dispensation granted by the executive department, without sanc- 
tion of any statute of Congress.” Moreover this executive exemption contained 


** New York Times, March 18, 1955, p. 41: U. N. Unit Attacks Europe Oil Prices. 
“In the daring invocation of the President's defense powers to transcend legislative 
authorization it is comparable to the seizure of the steel plants in 1952. 
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no conditions designed to safeguard the public interest or the interest of Amer- 
ican oil refineries who must buy foreign crude. When the American five and 
their European partners meet to discuss Iranian production policy they must 
inevitably take into acount their production and sales from other concessions 
and even at home. Discussion of production becomes in the end discussion of 
the market and of price. No representative of the American public sits in 
on these discussions. There is no guaranty of any sort that this private cartel 
coordinating production of the world’s cheapest oil will give the public the 
benefits of its low cost. 

[‘’he history of executive intervention in antitrust policy is not reassuring, 
whether we look at President Theodore Roosevelt’s approval of some early United 
States Steel expansionism, or at executive disposition of surplus steel and rubber 
plants to dominant firms since World War II, or at the concentration of defense 
orders in the largest companies, or at the exercise of Presidential prerogative in 
controlling competition in international aviation. Executive decisions are gen- 
erally and often necessarily made in comparative secrecy without detailed sup- 
porting explanation. These references to the dangers should not be taken as an 
argument for disabling the executive completely in this area. All that is sug- 
gested is that Congress define the exemption power, and place as much of the 
fact-finding and decision making as possible in the normal] deliberative tribunals. 
Executive intervention should be limited to a veto or modification on defense 
grounds, based on a finding that the defense objective cannot feasibly be achieved 
except by exemption from the normal requirements of the antitrust laws. 

(Finally, I must record my reservations as to the majority’s disposition of the 
“primary jurisdiction” controversy. In particular, the report ought to disap- 
prove the judicially created exemption for anticompetitive behavior in regulated 
industries where the parties engage in it without any attempt to comply with 
the statutory requirements for exemption.] The mere fact that the regulatory 
agency might authorize the behavior should not be a defense to an antitrust pro- 
ceeding. Furthermore, it should be clearly recognized that abuse of administra- 
tive procedure to obstruct a competitor’s activities may itself amount to a 
violation of the Sherman Act even though the agency does have “primary juris- 
diction.” It would be hard to devise a more effective scheme for destroying a 
competitor than by wearing him down in protracted and repeated administrative 
challenges of his right to do business. 


FOREIGN COMMERCE 


I join in the dissent of Eugene Rostow on the failure to recommend efforts at 
the international level to reduce monopolistic practices in world commerce, and 
record my doubt that experience under the Webb-Pomerene Act justifies its con- 
—" availability at least for the exporting giants who have made the most 
of it. 


A PROPOSAL FOR LEGISLATIVE INVESTIGATION AND TO CREATE A FEDERAL 
FREE ENTERPRISE COMMISSION 


A number of specific legislative proposals have been advanced in the preced- 
ings pages. But it may be that the most important consequence that could flow 
from this committee’s work would be the launching of a major legislative in- 
vestigation of the state of competitive enterprise in this country. The investiga- 
tion should undertake to do the factfinding that the committee declared iself 
unable to do. If, upon investigation, it is found that a situation has grown up 
under present law that is inimical to the best interests of the country, appropri- 
ate remedies could be proposed. 

Among the courses that might commend themselves (p. 357: ) [for considera- 
tion would be the establishment of a Federal Free Enterprise Commission, an in- 
dependent permanent agency to combat monopolistic tendencies in our economy. 
The organization and powers of this agency might be patterned generally on those 
of the Securities and Exchange Commission under the Public Utility Holding 
Company Act. Its jurisdiction should be limited to firms having a specified high 
degree of control in the national market or in major regions of the country. Anti- 
monopoly functions of the Federal Trade Commission would be transferred to 
this new agency,] leaving the hard-pressed Federal Trade Commission free to 
handle the essentially unrelated job of policing fraudulent advertising and other 
improver business practices. (P.357:) [The Free Enterprose Commission would 
investigate antitrust violations and report them to the Department of Justice, 
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which would retain control of litigation before the courts. The following might 
be designed as powers and responsibilities of the new agency : 
[(1) Power by regulation to define and prohibit anticompetitive practices. 
[(2) Power by regulation or order to prevent integration not justified by 
production or distribution economies, and to require advance approval for 


certain classes of such transactions. 
[(3) Power to compel the reorganization of excessively large enterprises into 


units conforming with the standard of paragraph (2). 

[(4) Power to make exemptions under standards defined by statute. 

{(5) Authority to appear before any Government agency, including congres- 
sional committees, to present testimony or argument as to the implications for 


free enterprise of the matter before the agency. 

[(6) A duty to report annually on the state of free enterprise in the country 
and to propose legislation for the further protection of free enterprise. 

[(7) Responsibility to report to Congress on internal trade barriers erected 
by the States, and authority to cooperate with the States in eliminating such 


trade barriers by providing economic studies, etc. 
[CAmong the advantages which might accrue from the creation of the proposed 


Free Enterprise Commission would be: 
((1) Opportunity for continuous study and progressive development of policy 
in place of the intermittent ad hoc efforts of congressional committees and other 


specially assembled groups. 
((2) Some relief for the courts from the burden of conducting the protracted 


economic investigations which are the substance of the great antitrust cases. 

((3) Elimination of overlapping jurisdictions, duplication of investigation, 
and policy inconsistency of the Antitrust Division and the Federal Trade 
Commission. 

[(4) More rational selection of sanctions, e. g., use of criminal proceedings for 
deliberate price fixing agreements rather than the relatively innocuous cease 
and desist order, as sometimes happens at present merely because the Federal 
Trade Commission first took jurisdiction of a case. 

((5) Improved administrative policing of decrees and] orders. 

The CHatrMan. Go ahead, Mr. Barnes. 

Mr. Barnes. I think the quotation from Dr. Schwartz’ dissent on 
page 348 is the only thing that we can claim sets forth his ideas about 
the function of the grand juries and—— 

Mr. Harkins. What I read was not included ? 

Mr. Barnes. I will agree that his specific words are not used there. 

Mr. Harkins. And has his idea been included in what you did put 
into the report ? 

Mr. Barnes. Well, as it is brought to my attention today, I would 
not say that it was, perhaps, as sietiiataly set forth as I would like 
to have seen it. However, I point out that the majority itself acknowl- 
edges the argument at page 345, as Professor Schwartz suggests, that 
“the Sherman Act defines a criminal offense appropriate for consid- 
eration by a grand jury, even though it may later be determined that 
equitable relief is more appropriate.” Thus the majority states the 
substance of Professor Schwartz’ thought. 

(Note by subcommittee staff—The quoted material appears in the 
following sentence on page 345 of the Attorney General’s National 
Committee To Study the Antitrust Laws: “Its [grand jury] use 
where civil proceedings are contemplated from the outset cannot be 
justified on the purely formal ground that the Sherman Act defines a 
criminal offense appropriate for consideration by a grand jury, even 
though it may later be determined that equitable relief is more ap- 
propriate.” ) 

I would like to study that, however, and I might add, Mr. Harkins, 
if that is the only one you can find—you have got some more ? 

Mr. Harkins. We have some more, yes. I do not know whether it 
is worthwhile to bring them up now. I just wanted to point out that 
there were important matters omitted from the dissent—— 
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Mr. Barnes.. No, you get down to a question, of course—— 

The Cuairman. I think in the testimony that Dr. Schwartz will 
give he will probably call attention to the cutting up of his dissenting 
opinion and its effects. 

Judge, did the Attorney General’s Committee recommend strength- 
ening the law so as to aria you, as head of the Antitrust Division, or 
the Department of Justice, to stem the wave of bank mergers? 

Mr. Barnes. To stem what? 

The Cuarrman. The wave of bank mergers? 

Mr. Barnes. No, I do not think that it did, because it made no 
specific recommendation for the amendment of section 7. That is one 
of the reasons I brought that up, Mr. Chairman. 

The Cuarrman. Would you say that the absence of any recommen- 
dation on the wave of bank mergers was an indication that the Com- 
mittee was not concerned with the problem ? 

Mr. Barnes. No, because if you will follow the chronological se- 
quence, these bank mergers that have caused so much excitement 
occurred at a comparatively recent date—after most of the Com- 
mittee’s work was done. That is no excuse for not getting into a prob- 
lem that may exist. But the intense interest in bank mergers, as you 
well know, Mr. Celler, has developed this year. 

The Cuarrman. Of course, the report is dated March 31, 1955. 

Mr. Barnes. That is right. 

The Cuarrman. I think there were a number of substantial bank 
mergers before that. 

Mr. Barnes. Well, at least they were announced before that time, 
yes. 

The Cuatrman. We had the Chase National merger with the Bank 
of Manhattan, on which discussions started in December 1954; the 
National City Bank with the First National Bank of New York, with 
discussions starting in 1954; the Chemical Bank & Trust with the 
Corn Exchange, also 1954; the Bankers Trust, Public National merger 
also was discussed in 1954. 

I am curious to know why there was an absence of comment con- 
cerning those mergers. 

Mr. Barnes. Well, I think that the blame if any, should be with 
the Antitrust Division rather than with the committee. For at the 
time that these announcements were made, the Antitrust Division 
started studying the problem to try to find out whether we had juris- 
diction or not. 

We did not come to a negative conclusion until, as I believe you 
know, comparatively recently. 

The Cuatrman. Whether the report did comment or not, do you 
think the current rash of bank mergers is harmful to the economy of 
the Nation? 

Mr. Barnes. That is a $64 dollar question, Mr. Chairman. 

The Cuarrman. It is, and we would like to get your answer on it, 
if we can. 

Mr. Barnes. It is a very difficult question to answer. I have heard 
the matters argued on both sides. I have heard it argued that the 
banking industry is in better shape now than it was, as far as the safety 
of depositors’ dollars is concerned, than in the 1920’s. This, despite 
the fact that there were many thousands more banks at that time. 
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I feel that section 7 should permit the Government to get their teeth 


into bank mergers when the economic concentration approaches the: 


dominant position that we seek to avoid. 


The CHarrMANn. We have been running — for quite a number 


of years without any changes in the Clayton Act relative to banks. 
Concommitantly with the many announced mergers, you made the sug- 
gestion yourself, that the Celler Antimerger Act should be amended 
by the addition of the word “banks.” 


Mr. Barnes. That is right. I do not think I said by the addition of 


the word “banks.” But I think it should be amended to cover banks. 
The CuarrMaNn. To cover banks? 


Mr. Barnes. Yes, sir. But you asked me a far broader question, 


and I am not sure that I am enough of an economist to give an answer 
that means anything to that. 

The Cuatrman. However, I would infer that you recommended 
the change for the reason that these bank mergers were of such a char- 
acter not only as to give us pause, but because they pointed the way 
to some danger. 

Mr. Barnes. I think I recommended that for two reasons, Mr. 
Celler. First, I think there are dangers on the horizon, and secondly, 
I do not think any group or any industry should be above the law rela- 
tive to mergers or anything else. 

The Cuairman. Of course, you were also aware, were you not, that 
there was another bill I offered, which is before the Banking and Cur- 
rency Committee, H. R. 2115, for the express purpose of providing 
safeguards against bank mergers. That was offered January 13 of 
this year, almost at the opening of the session. 

Mr. Barnes. Is that the one that you introduced just recently ? 

The Cuairman. No, it was an additional bill giving the Comptroller 
of Currency additional power 

Mr. Barnes. I am afraid I am not familar with that. 

The CuHatrman. And additional power to the Federal Deposit In- 
er wtD Corporation and the Federal Reserve Board—I beg your 
pardon ? 

Mr. Barnes. I am afraid I am not familiar with it. It probably 
was not referred to the Antitrust Division, but it probably should 
have been. I do not understand it. I thought I knew all your bills. 

The CuatrMan. Do you think the present wording of section 1 and 
section 2 of the Sherman Act are broad enough to enable you to pro- 
ceed against some bank mergers that you might think inimical to the 
economy of the Nation ? 

Mr. Barnes. I think we have answered that question in a letter we 
wrote to you, Congressman Celler. 

The CuarrMan. We can put your letter in the record, if you wish. 

Mr. Barnes. Right. Under date of May 11, 1955, I wrote you as 
follows: 

My Dear CoNGRESSMAN CELLER: I have your letter dated April 29, 1955. There 
you share my concern over the mounting tide of bank mergers. You further 
mention my testimony regarding possible amendment of section 7 to include asset 
acquisition by banks. Finally you ask whether, absent such amendment, the 
pe a gee can proceed against bank asset aequisitions under Sherman Act, 
Section 1. 

First, let me assure you the Division scrutinizes most carefully bank, as well 
as mated _— that may have those anticompetitive effects antitrust laws 
proscribed. 
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Second, my position regarding amendment of section 7 to include bank asset 
acquisitions. I fully stated at hearings before the Senate Select Small Business 
Committee. Since you did not enclose a copy of your bill I make no comment 
on that particular pending legislation. However, I assure you I look forward 
with interest to receiving and studying your proposal. 

Finally, I certainly agree that bank asset acquisitions, like all other mergers, 
may come under Sherman Act, section 1. Let me assure you that the Department 
has by no means concluded that certain recent bank asset acquisitions do not 
violate section 1 of the Sherman Act. Some of these are definitely still under 
active investigation and study. 
~ The Carman. I think it might be well to put the entire letter in 
the record. Is there any additional portion of the letter you have not 

ut in? 

: Mr. Barnes. That is the whole letter, sir. 

The Cuatmman. Do you think if section 7, the Celler Antimerger 
Act, had been amended as you suggested, and as my bili implies, to 
embrace banks that the Department of Justice might have been able 
to stem this wave of bank mergers? 

Mr. Barnes. I do not think I can answer that question, Congress- 
man. But certainly with jurisdiction over bank asset acquisitions 
under section 7, our chances would be better than they are now. 

The CuHatrman. Is there liaison between the Comptroller of the 
Currency and your Antitrust Division? Do you keep each other in- 
formed on your actions on banks, that is? 

Mr. Barnes. To a limited extent. It is a matter that we have dis- 
cussed in view of some recent developments, and have set up proce- 
dures to keep each other better advised. 

The Cuatrman. Do you know whether the Comptroller of the Cur- 
rency takes into account antitrust considerations in deciding whether 
to eperere or aneonaee a national bank merger ? 

r. Barnes. I have some information on the subject, Mr. Celler, 
but I do not think that I should state it because I think he should 
himself state what he does. 

If I may say this, I want to be perfectly frank with you, I think 
that one of the problems that exists in the different agencies is a lack 
of communication on specialized subjects, and I think that sometimes 
agencies, and I am not speaking about any particular agency now, but 
sometimes agencies feel a lack of strom iota on antitrust principles 
that cause them occasionally to ignore the issue rather than to act 
fully aware of antitrust implications. 

The Cratrman. I think the Comptroller certainly, when he con- 
siders a national bank merger, which he feels might have antitrust 
implications, might well confer with you, you being the expert in the 
Department on the subject. 

Mr. Barnes. My staff being expert, sir. 

Well, we are trying to encourage that. And I might say that I 
think since the Bank of America case that some other Government 
agencies would be quite willing for the Antitrust Division to take 
over some of those prosecutions and rescue them from some of their 
difficulties in technical areas where they are reversed for a lack of 
proper proof. 

The Carman. Are you aware of any bank merger that has been 
disapproved by the Comptroller of the Currency on the basis of anti- 
trust considerations? 
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Mr. Barnes. I am not aware of any. But I would have no reason 
to know of it one way or another, sir. That information would not 
necessarily come to me. 

The Cuarrman. Judge, you give advisory opinions in various ways, 
do younot? For example, in the railroad release program ? 

Mr. Barnes. Yes, sir. 

The Cuarrman. In the granting of clearance of a proposed merger ? 

Mr. Barngs. Yes, sir. 

The Carman. In approving industry advisory committee proce- 
dures, and where you render advisory opinions, such as the one con- 
cerning the Iranian Consortium, might ask what is the legal effect 
of those opinions that you a oa Is that a $64 question, too? 

Mr. Barnes. That is another $64 one, Congressman. I would think 
that I—you had better ask me specifically about particular areas, if 
you want 

The Carman. Let us take the latter one, take the Iranian Con- 
sortium. You did render an opinion there, did you not? 

Mr. Barnes. The Attorney General signed an opinion which was 
prepared in our division, yes. 

The Cuarrman. What is the statutory authority that you have for 
rendering an opinion of that sort? Where does it lie? Could you 
point out what statute is involved that gives you that authority ? 

Mr. Barnes. I cannot offhand give you the specific authority, but I 
can say that the Attorney General advises all executive branches. Also, 
there is the area of the Defense Production Act which calls for con- 
sultation with the Attorney General. 

The Cuatrman. Is it not true, Judge, that you have specific au- 
thority to give opinions to the President, and thus to the executive 
branches that are under the control of the President? But I do not 
think that you can point out any statute which gives you authority 
to give opinions to private individuals. 

Mr. Barnes. I agree with that a hundred percent. So far as I 
know, we have not given any to private individuals. 

The CuHarrMan. Would not the fact that you gave clearance to some 
of the oil companies that participated in this consortium, constitute 
the rendering of an opinion to private parties ? 

Mr. Barnes. We did not give any clearance to the oil companies, 
Congressman. 

The Carman. Would you say that the Department has given no 
clearance to this combination involved in this Iranian Consortium ? 

Mr. Barnes. I would say that the Department has given no clear- 
ance at any time to any oil companies. I would suggest that the 
language of the letter of advice, that was directed, I believe, to the 
President of the United States, would more exactly state the Division’s 
and the Department of Justice’s position on the matter. 

The CuatrrmMan. Did your opinion indicate there was no violation 
of the antitrust laws in that consortium ? 

Mr. Barnes. I would prefer to have the opinion state for itself 
what it did, Mr. Chairman. 

The Cuatrman. I did not hear that, Judge. 

Mr. Barnes. What was that? 

The Cuatrman. I did not hear that, sir. 

Mr. Barnes. I say, I would prefer to have the letter signed by the 
Attorney General state for itself what it does. 
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I point out that that particular matter was a highly confidential 
matter, that it was a decision of the National Security Council. The 
Council directed that any statement made should be made by the 
State Department. So we have not at any time made any statement 
on the subject. 

The Cuarrman. In other words, that opinion or the letter of the 
Attorney General is not to be publicized ? 

Mr. Barnes. I do not know that, sir. As a matter of fact, I would 
think that. it might well be. I would favor it personally, but it is not 
within my discretion to determine whether it should be publicized 
or not. 

The Cuarrman. Has the Attorney General given an opinion on 
that ? 

Mr. Barnes. On what? 

The CuarrMan. On whether it should be publicized. 

Mr. Barnes. I do not know, sir. 

The Cuarrman. Have youa copy of that consortium ? 

Mr. Barnes. Of the consortium / 

The CHarrman. Yes, the arrangement made with the various oil 
companies concerning Iranian oil ? 

Mr. Barnes. The Division has copies of certain agreements, yes. 

The Cuatrman. Do any other Departments have copies? 

Mr. Barnes. I assume that the State Department has, because I 
believe we received it from the State Department. 

The Cuarrman. Did any private individual get any copies of that 
consortium ? 

Mr. Barnes. I do not know, sir. 

The CuHatrman. Judge, are you aware of the fact that that con- 
sortium or the major portions thereof, were published in an edition of 
Fortune magazine ? 

Mr. Barnes. No, I was not aware of that fact. 

The Cuarrman. It might be well for you to look into that. 

Mr. Barnes. I read Fortune each month, but I did not see it. 

The Cuatrman. I suggest you read the October issue of Fortune, 
October 1954. 

Mr. Barnes. May I ask, does that purport to set forth a copy of 
this consortium agreement ? 

The Cuarrman. It does not give the copy exactly, but it purports 
to give in some detail the provisions of that consortium. The article 
is entitled “Churning in the Middle East Oil” and it looks as if some 
department, shall I say, leaked provisions of that consortium. I make 
no charges against anybody. If it is so confidential, why did Fortune 
magazine get the details? 

Mr. Barnes. I am certain that the Antitrust Division of the De- 
partment of Justice did not leak confidential matter. 

The CuHarrmMan. You do not know whether or not any other depart- 
ment leaked, do you ? 

Mr. Barnss. Oh, obviously not. As a matter of fact, you see, the 
consortium agreement action, as I understand, was never subject to 
the scrutiny of the Antitrust Division. 

The Cuairman. Would you say that that consortium 





Mr. Barnes. May I interrupt, Congressman? I want to be sure that 
the record shows that I am not conceding that there was any leak. I 
frequently read articles in papers that are guesses, some good and 
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some bad, and whether or not this is a leak is something that I would 
not want to pass upon. 

Mr. Harkins. The fact of the consortium’s existence and its mem- 
bership and the fact that it got clearance from the Department of 
Justice is in the public domain, is it not, now, and it has had wide- 
spread publicity. Mr. Schwartz even remarks on it in his dissent on 
page 34 which is set forth at page 292 of the Attorney General’s 
committee report. 

The question is, Is there any need for continuing secrecy ? 

Mr. Barnes. That is something that is not within my jurisdiction. 
As I previously said, personally, I felt that an earlier release of what- 


ever the position the Department of Justice had taken, was advisable. : 

This was entirely a matter, however, for the State Department. And 
they know a lot of things that I do not know about the international : 
situation. 


I am perfectly willing to abide by their judgment of what should : 
be released and what should not be released. ; 
Mr. Harkins. In order to clarify the record here, whatever Fortune 
does have here, to the extent that it is or is not accurate, does not 
necessarily mean that it came from a Government agency. It might 
have come from the participants, because they would, I assume, have 
copies of the documents. But I think the question this committee is 
interested in is the effect of the opinion of the Attorney General. 

We would like to get a copy of the opinion of the Attorney General, 
if it is possible, so that we can go into the effect of it. If it is not pos- 
sible, that is something else again. 

First of all, was it binding? Would it be binding upon the Attorney 
General ? 

Mr. Barnes. I would suggest that we—you determine whether or 
not you can obtain a copy of that before we attempt to discuss it. 4 

Mr. Harxrns. Will the Antitrust Division of the Department of % 
Justice furnish this committee—— 

Mr. Barnes. It cannot, it has no authority, as I previously told you. 

The National Security Council instructed the Attorney General and 
me that the matter of release of the Attorney General’s opinion to 
the President on the consortium plan was to be within the discretion 
of the State Department. 

The CrarrmMan. Judge, let me ask you this: The only authority that 
I know of whereby an exemption can be given from the antitrust laws 
is in the Defense Production Act; is that correct ? 

Mr. Barnes. And in the Small Business Act, too. 

The CuatrmMan. Both those acts. 

Mr. Barnes. Yes. 

The Cuatrman. And the Defense Production Act expires very 
shortly ; is that not correct? 

Mr. Barnes. That is right. 

The Cnatrman. If an opinion was given clearing these oil com- 
panies from any possible violation of the antitrust laws, that clearance 
would only extend to the termination of the operation of the act; is 
that correct? 

Mr. Barnes. In the first place, no clearance was given to any oil 
companies; and, in the second place, I do not think that I can discuss 
a document which at this point, so far as I know, is classified, in fact, 
highly classified. 
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The Cuarrman. Well, the chairman will give his opinion as he sees 
it. The Defense Production Act will soon expire. If an opinion was 
given, directly or indirectly, to the Chief Executive to the effect that 
that combination should have clearance for any possible violation of 
the antitrust laws, that opinion would only extend to the end of the 
operation of the Defense Production Act. That is if the authority 
for the opinion is based upon the Defense Production Act. 

If, on the other hand, a general statement of clearance, directly or 
indirectly, was given by the Attorney General, then it would be for a 
longer duration. I assume that the oil companies would much prefer 
the opinion of the Attorney General providing general clearance 
rather than an opinion under the Defense Production Act, because the 
latter opinion would be only of short duration; the other opinion 
might be for a very, very long period. 

I will now ask this question: Would opinion be binding upon the 
next administration ? 

Mr. Barnes. I think I must refuse, respectfully, sir, to answer any 
questions relative to an alleged opinion that is not before us and which, 
{ think I can say, cannot be understood nor discussed intelligently 
until you see what it constitutes, what is in it. 

The Cuarrman. Would you say there were 5 American companies 
and 2 foreign companies in that consortium ? 

Mr. Barnes. Frankly, I do not know the exact number. That 
sounds roughly correct. I am sure Mr. Harkins can tell you. 

The Cuarrman. Mr. Harkins, you go ahead. 

Mr. Harkins. All I can talk about is what appeared in the public 
press, because I am under the same disability that Judge Barnes is. 

It says here in the Fortune article that 40 percent of the consortium 
is to be split equally among 5 United States companies, Jersey 
Standard, Socony-Vacuum, Gulf, Texas, and Standard of California; 
that 40 percent goes to British Anglo-Iranian Oil Co., and then 14 per- 
cent goes to the Royal Dutch Shell, and 6 percent to Compagne Fran- 
caise des Petroles. 

Then, this article sets out with considerable factual detail the name 
of the companies listed in the Government’s complaint in the case of 
United States v. Standard Oil Company of New Jersey et al., the Oil 
Cartel case. 

Now, the only question here. I think, is what the effect of the Attor- 
ney General’s opinion is in view of what Mr. Schwartz said in his 
dissent, namely, that it creates an executive type of immunity. 

The question is, Should the executive be restrained from giving im- 
munities of this sort if there is, in fact, an immunity involved; should 
there be legislation enacted to relieve the Attorney General of his obli- 
gation from enforcing the antitrust laws when there are other national 
policies involved? Do you have any comment on that, Judge Barnes? 

Mr. Barnes. I point out that you have got a great many ifs in that 
comment, Mr. Harkins. Professor Schwartz has handed me a state- 
ment which appeared in the Wall Street Journal under date of Feb- 
ruary 1 relative to what it reports as antitrust immunity. This is 
February 1, 1954. In my opinion, it. is about as inaccurate a story 
as I have seen in some time. 

The Cuarrman. Just a minute. 

Judge, when was that cartel suit instituted by the Department of 
Justice ? 
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Mr. Barnes. There was a criminal action instituted by the previous 
administration. Thereafter, President Truman, and the then Chief of 
Staff, and the then Secretary of State recommended that that suit be 
changed from a criminal to a civil suit. 

That was just at the time of the changeover from the Democratic s 
to the Republican administration. The actual civil case was filed 5 
shortly before I took office officially on May 1, 1953. ‘ 

I can get you the exact date. It was filed on April 21, 1953. 

ar? CuarrMAn. What were the names of the defendants in that 
cartel ¢ 

Mr. Barnes. Just a minute, sir. 

The Cuairman. While he is looking that up, what is the status of 
that cartel case now ? 

Mr. Barnes. Well, the status is that it is being prepared for trial. 
Unfortunately we cannot seem to keep the staff members who know 
the most about it, due to the activities of your committee, and the 
blandishments of private industry. 

The Standard Oil Company of New Jersey is a defendant, Standard . 
of California, the Texas Co.—who are the others, Mr. Harkins? You oy 
know so much better than I. 7 

Mr. Harkins. Gulf and Socony-Vacuum. ie 


Mr. Barnes. Yes. 

The Cuarrman. Those are the same defendants that were mentioned 
in the consortium, are they not ? 

Mr. Barnes. Mentioned in what ? 

The CuarrMan. In the Iranian consortium. 

Mr. Barnes. I believe that they are; yes. I believe that they are 
mentioned there, and as well as some other companies. 

Mr. Harkins. There is no authority to grant an immunity from 
the antitrust laws except through the provisions of the Defense Pro- 
duction Act, and Small Business Act; is that right ? 

Mr. Barnes. Well now, if you relate that question to the proceedings 
that you are questioning about, I want to emphasize that no immunity 
has been granted any oil company. I repeat that I suggest if you 
want the facts that you get into the opinion letter that was delivered 
by the Attorney General, rather than discuss a hypothetical question 
which, to me, does not coincide with the facts. 

Mr. Harkins. How could we get that letter ? 

Mr. Barnes. I would hesitate to tell a congressional committee 
how to get letters. 

The CuatrmMan. Will you convey a request to Mr. Brownell that we 
would like to have such a communication / 

Mr. Barnes. I think if you, Mr. Chairman, will write him a letter, 
I will see that he gets it, and gets the matter to his attention before 
the letter arrives. i 

The Cuarrman. All right. 

Counsel will be instructed to prepare such a communication to the 
Attorney General.’ (See page 683.) 

Go ahead, Mr. Scott. 

Mr. Scorr. Judge, a previous witness, in commenting on the 
Attorney General’s Committee’s report refers to it as a gigantic brief 
for the nonenforcement of the antitrust laws. Do you agree with 
that? 

Mr. Barnes. I do not. 
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Mr. Scorr. Would you comment on it, sir? 

Mr. Barnes. Well, I think it is important to recognize that this 
large group of individuals had considerable experience with antitrust 
laws. I repeat I do not know where you could get better advice on 
antitrust laws than from those who have taught it and have practiced 
it. I think that you would have to go to private practitioners and to 
Government prosecutors in order to get antitrust expertise. It is 
significant that a group such as that, representing these diverse poles 
of thougetit; would without exception— 
adhere to antitrust fundamentals with full vigor. Although many forces and 


other Government policies have materially promoted our creative American 
economy, we believe the antitrust laws remain one of the most important. 


The report later concludes: 


A backward look across the 64 years since the Sherman Act reveals on the 
whole a healthy process of growth through which antitrust fundamentals have 
gained in strength and effectiveness. 

I think it is significant, as was pointed out, that any analysis of 
antitrust law is geared to a certain extent to the economic and politi- 
cal climate which exists at the time the study is made. There is a 
note to the general statement re the committee report that I have pre- 
viously made, “comments on that fact in this respect.” 

It says, against the background of some recent attacks on much of 
antitrust— 


this vigorous reassertion of antitrust fundamentals takes on real significance. 


We point out that there was a wide range of sources which were 
ready to attack antitrust fundamentals. 

On the one hand, Mr. David Lilienthal, in a debatable statement 
of present antitrust doctrine, concluded : 

It is untenable to say that the broad provisions of basic policy in the anti- 
trust laws can bear no other reasonable construction then that now being put 
upon them, a construction so at variance with the public interest. 

That was his conclusion. 

This committee unanimously rejected that approach. 

Similarly, Prof. Kenneth Galbraith, of Harvard, I believe, in his 
countervailing power theory, stated that antitrust enforcement might 
well profit from a 
more precise and conscientious use of the distinction between original and 
countervailing power. 

The Business Advisory Council in 1953 emphasized that the statutes, 
the court decisions, and administrative rulings, which make up anti- 
trust law, tend to impede effective competition as often as they protect 
it from abuse. That is from the so-called Report on Effective Com- 
petition. 

I also point out that one of the dissenters, an able professor of law 
from Yale University, and certainly one perfectly capable of com- 
pletely expressing any dissent, as he did in certain areas in this case, 
emphasizes the fact : 

This report does not seek to broaden the rule of reason by making the courts 
to excuse progressive monopolies and combinations from the Sherman Act. On 
the contrary, it advances a rather new and independent reconciliation of the 


case law in the field, finding all the principles of the Alcoa and the Modern 
Tobacco case and the 1911 Standard Oil case— 


and I am still quoting— 
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it does not weaken the tradition of per se illegality of price fixing, boycotts, mar- 
ket provisions, and other comparable violations. On the contrary, the report 
squarely supports and reaffirms that line of authority. 

It is obvious, of course, I am referring to Professor Rostow. 

I think that there is plenty of room for differences of opinion as 
to whether or not the report should have gone further one way or 
another. But I do not think there is any room for an opinion that 
this is a deliberate attempt to weaken the antitrust laws. 

Mr. Scorr. Judge, this same win eer hrasing General Sher- 
man’s renunciation of ambitions for the Presidency, uses this phrase. 
Senator Kefauver said: 

If a complaint is received, it won’t be investigated. If it is investigated, it 
won’t be brought to trial; and if it is brought to trial, it won’t be won. 

He states that is the clear implication of the recommendations of 
the Attorney General’s committee. 

Now, what is your comment on that ? 

Mr. Barnes. Well, it would be very easy to get into an argument. 
But I will stand by the record. 

I can point out that the gentleman who made that statement appar- 
ently is not familiar with the fact that the antitrust prosecution in 
the last 2 years has certainly not decreased in vigor. 

Mr. Scorr. I was going to ask if there had been any lagging or 
diminution of the activities of the Department in the last 2.years in 
antitrust enforcement. 

Mr. Barnes. Well, I think that, perhaps, the best thing for me to Z 
do is to merely state the facts of the situation. 4 

May I say, first, we always have trouble with figures, because the 3 
ones we try to compare are always fiscal year versus calendar year, 
and I am sure that others have that problem. 

But you might be interested in knowing that in 1952, and I should 
say that there have been different years, several years, where more 
cases were filed, but in 1952, for example, 30 cases were instituted by 
the Antitrust Division under the Democratic administration. 

In 1953, there were 32 cases filed, of which 27 were filed by the new 
administration, that is, from January 20, 1953, to the end of 1953. Of 
those, 18 were criminal and 9 were civil. 

Then, the full year of 1954, the criminal had decreased to 12, the 
civil had increased to 23, or a total all-over increase to 35. 

Now, in 1955, up to May 12, today, with a filing of a certain case 
in New York that has occasioned some comment in the public press— 
in fact, I was just reading in Printer’s Ink, that an advertiser said, 
“This is one of those cases that will probably never be filed,” that 
case was filed this morning. 

Up to this day of May 12 of 1955, the Antitrust Division has filed 
80 criminal and 12 civil cases, a total of 20 which, for a period of less 
than 5 months indicates that if it is carried out—I am perfectly frank 
to say that for some reason the staff seems to get more cases filed just 
before the close of the fiscal year than any other time—so we will prob- 
ably have a large number in May, the dade of May or June, and not 
so many the rest of the summer, but if we maintain our same rate of 
filing which is, I believe, the probable situation this year, we will have 
filed in excess of 40 cases. 

During that same time we have attempted to terminate cases and I 
am happy to say that in the first full year that I was in office we termi- 
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nated 66 cases, which is the second largest number of cases terminated 
in any year since 1890. 

I might point out again that we are trying to emphasize some other 
aspects of proper enforcement; that is, we are trying to find out what 
happens to decrees after they go on the record. 

From 1890 to 1952, inclusive, there were 12 contempt matters filed 
by the Department of Justice. That is a period of 62 years, 12 con- 
tempt matters. 

In the last 2 years, 8 contempt matters have been instituted where 
we have ascertained that there is a probability and, in our view, 
evidence of violation of decrees. In other words, we are trying to 
make enforcement mean something. 

Now, it is a little difficult for me to see how that can in any way be 
interpreted as a lessening of antitrust vigor, and I rest on what we 
have done, and the nature of the cases. 

Mr. Scorr. Thank you, sir. 

One last question which refers to comments made by you on page 
16 regarding the production of data before a complaint had been 
filed in a civil proceeding. I would like to have your permission to 
furnish you with a recent article on that subject which may be of 
some interest on the right of discovery in Federal procedure. While 
it does not touch directly on antitrust, it may be of interest to you. 
It was in the Temple Law Quarterly by a distinguished judge in 
my town of Philadelphia, Judge Beloff, whom the chairman knows, 
and I think you might be interested in it. 

Mr. Barnes. I know of it, but I have not read it, sir. I would like 
to have it. 

The Cuatrman. Judge, there did not seem to be very much secrecy 
about this Iranian oil agreement, if we may go back to it. 

For instance, I have in my hand a pamphlet issued by the Standard 
Oil Company of New Jersey. It is called a supplement to Standard 
Oil Company (New Jersey) and Middle East oil production, the 
Tranian oil agreement, and among other things—I am going to put this 
into the record—it contains the following: 

United States oil companies, in particular, were encouraged by their Gov- 
ernment to participate, and an opinion was rendered by the Justice Department 


that, participation in the proposed consortium would not violate the United 
States antitrust laws. 


Then we have the following: 


The consortium has set up 2 companies to operate in Iran, 1 of which is con- 
cerned with exploration and production, the other with refining. 

But inasmuch as the consortium companies were individually to undertake 
adjustments to accommodate Iranian oil in the already well-supplied world 
markets and were to risk large sums of money in the operations, good manage- 
ment and assurances of long-term operation were essential. Other problems 
involved the income to accrue to Iran, how to handle the depreciation of assets 
and the installation of new facilities, technical and financial arrangements to 


rehabilitate the old facilities, and compensation to Anglo-Iranian for its prop- 
erties. 


Then it goes on to show how the amount of oil is to be distributed. 
It states: 


The percentage of shares in the holding company represents the interests of 
each participant in the consortium, as follows: Anglo-Iranian, 40 percent; 
Royal Dutch-Shell, 14 percent ; the Compagnie Francaise des Petroles, 6 percent ; 
and each of the 5 American companies, 8 percent. Under the existing arrange- 
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ments, each American participant may, not later than April 25, 1955, transfer 
up to one-eighth of its 8 percent interest (5 percent in all) to one or more 
other established American oil companies which meet stated requirements. 


It is a very important document. It is rather anomalous that all 
sorts of information is given out about it, but when we ask for a 
copy of the opinion, which, as expressly stated by the Standard Oil 
Co., exempts this operation from the antitrust laws, we are told that we 
may not get the communication from the Attorney General. 

(The document referred to follows:) 


THE IRANIAN OIL AGREEMENT a 


A supplement to Standard Oil Company (New Jersey) and Middle East 
oil production 


The first discovery of oil in commercial quantities in the Middle East was made 
in Iran in 1908. By 1951, Iran ranked as the fifth oil-producing nation in the 
free world. The Anglo-Iranian Oil Co.,’ in which the British Government has 
held a majority interest since 1914, was the only operator in the country and 
had built up a sizable petroleum industry in Iran. Five large producing fields 
had been developed within Anglo-Iranian’s concession area, and a system of 
pipelines had been built. Anglo-Iranian’s refinery at Abadan, on the Persian 
Gulf, was the largest in the world, and from here, and other ports in Iran, the 
company shipped out products and crude oil to world markets in a volume which 
in 1950 had amounted to 650,000 barrels a day. 

The concession which Anglo-Iranian held from the Government of Iran was 
scheduled to run until 1998. On March 20, 1951, however, the Iranian Senate 
announced its intention to nationalize the oil industry. On April 29, the Majlis, 
the lower house of the Iranian Parliament, voted to take over Anglo-Iranian’s 
properties in Iran and to have them operated by a national Iranian oil company 4 
established by the Government. This action was taken under the leadership of E: 
Dr. Mohammed Mossadegh, who had been able to make himself Premier of the 
nation. 

In the months that following, Anglo-Iranian, claiming a right to be compensated 
for property in which it had invested millions of pounds, announced that it 
would contest in courts everywhere the legal title to any oil which anyone bought 
from the Iranian Government. Meanwhile, the newly established National 
Iranian Oil Co., lacking enough technicians to run the oilfields and to operate 
the refinery, and having no marketing organization, encountered the greatest 
difficulties. By June 1951, refining operations had dwindled, and exports of oil 
from Iran had ceased. 

The situation caused concern in the free world. Iran, important to the struc- 
ture of international peace and prosperity, was threatened with economic crisis, 
and this, in turn, provoked political crisis. There was danger that Communists 
would seize the politically insecure, economically weakened Government. In 
addition, a serious supply problem threatened, and a heavy burden was put on the 
United States oil industry which was struggling to increase output for its coun- 
try’s defense program. 

Deadlock persisted for nearly 2 years. During this time efforts toward settle- 
ment made by the British Government, alone and in conjunction with the United 
States Government, by a personal representative of the President of the United 
States, by the World Bank, and by others were fruitless. Then, in August 1953, 
the Mossadegh government was replaced by one under the leadership of General 
Zahedi. With this turn of events, the United States State Department appointed 
Herbert Hoover, Jr., a special consultant to lay the groundwork for a new series 
of meetings. 

By then Iranian oil was no longer vital to the world’s energy supply; addi- 
tional refining capacity had been rapidly develdped in other countries, the 
volume of crude oil production in Saudi Arabia and Kuwait had been greatly 
expanded, and Iraq production was moving up. But since a stable, prosperous 
Iran would be a political asset to the western world, the companies having ; 
oil interests in other Middle East areas were urged by the respective govern- Ee 
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ments to form a consortium, or association, whose purpose would be “the 
restoration of Iranian oil to world commerce.” United States oil companies, 
in particular, were encouraged by their Government to participate, and an 
opinion was rendered by the Justice Department that participation in the 
proposed consortium would not violate the United States antitrust laws. 

In this further attempt to settle the impasse in Iran, representatives of 
Standard Oil Company (New Jersey), together with those from seven other 
companies—Amnglo-Iranian Oil Co., the Royal Dutch-Shell group, Standard Oil 
Company of California, Sconoy-Vacuum Oil Co., Gulf Oil Corp., The Texas Co., 
and Compagnie Francaise des Pétroles—all with marketing organizations in 
the Eastern Hemisphere where most of the Iranian output would be sold— 
assembled in London at the end of January 1954, to discuss methods of 
procedure. 

Before any definite proposition could be made to Iran, a number of im- 
portant issues had to be agreed upon by members of the consortium. It was 
uncertain, in view of the nationalization law, how far the Iranian Government 
could go in permitting foreign participation in its oil industry. But, inasmuch 
as the consortium companies were individually to undertake adjustments to 
accommodate Iranian oil in the already well-supplied world markets and were 
to risk large sums of money in the operations, good management and assurances 
of long-term operation were essential. Other problems involved the income to 
accrue to Iran, how to handle the depreciation of assets and the installation 
of new facilities, technical and financial arrangements to rehabilitate the old 
facilities, and compensation to Anglo-Iranian for its properties. 

The consortium members finally resolved, among themselves, their views on 

these and other questions and, on April 14, 1954, the consortium’s negotiating 
team began the task of trying to reach an acceptable agreement with the 
Iranian Finance Minister and other representatives of the Government in 
Teheran. The meetings continued for more than a month, with evidence of 
reasonableness and cooperation on both sides. Then the meetings were tempo- 
rarily adjourned to permit the consortium negotiators to return to London so 
they might report to their principals on the nature of specific objections raised 
by the representatives of Iran. These points were primarily concerned with 
the matter of management, but other problems had arisen including the proposed 
rate of production. 
’ When satisfactory answers to these question were reached, the negotia- 
tions were resumed in Teheran and steady progress was made. Within 3 
months a document setting forth the terms of the agreement was drawn up. 
It was presented to the Iranian Parliament, where a committee of 18 members 
each from the Majlis and the Senate subjected it to intense study. The docu- 
ment was finally ratified and approved on October 29, 1954, thus restoring the 
flow of Iranian oil to world markets for the first time in more than 34 years. 

The agreement with Iran fulfills both the requirements of consortium mem- 
bers for proper business management and the spirit of the Iranian nation- 
alization law. The National Iranian Oil Co. remains as its Government’s 
petroleum resources authority. The consortium has set up two companies to 
operate in Iran, one of which is concerned with exploration and production, the 
other with refining. The National Iranian Oil Co. may appoint 2 of the 7 
directors of each operating company. These two companies will exercise the 
managerial controls necessary to insure successful operations. Payments to 
be made to the National Iranian Oil Co. and payment to Iran of income taxes will 
result in the consortium’s participants getting Iranian oil on essentially the same 
“50-50” financial basis as that in other Middle East producing areas. Instead 
of receiving a cash payment of 1214 percent of the price of crude oil, the National 
Iranian Oil Co. may elect to take an equivalent amount of crude oil in kind. 

Also under this arrangement the National Iranian Oil Co. obtains refined 
products for consumption in Iran at slightly above their cost and distributes 
them locally. The National Iranian Oil Co. will be directly responsible for such 
activities as employee transport, housing, medical services, operation of food 
supply systems, industrial and technical training, and will be compensated by the 
consortium for these services to the extent they are necessary to the oil opera- 
tions. With the exception of certain limited rights of the National Iranian Oil 
Co, as regards exploration and production solely for internal consumption, the 
consortium operating companies have exclusive rights to conduct oil explora- 
tion and production operations in the area covered by the agreement with Iran. 

The consortium has undertaken to export from Iran 300,000 barrels of Iranian 
crude oil a day for the first year, after a 3 months’ start-up period ; 450,000 barrels 
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a day in the second year; and 600,000 a day in the third year. After the third 
year, assuming favorable operating and economic conditions, the consortium 
announced its policy would be to try to adjust the quantity “in such manner as 
would reasonably reflect the trend of supply and demand for Middle East crude 
oil.” Figures for refinery export production in the first 3 years after the start-up 
period were also stipulated, but explicitly given as target figures which the con- 
sortium would “strive for, without guaranteeing.” 

The life of the agreement is for 40 years counting in the provisions for three 
5-year extensions, and arrangements have been made under which the area 
covered by the agreement will be reduced at the end of stated periods. In the 
event of misunderstandings, procedures for arbitration are specifically spelled 
out. The agreement may not be annulled, amended, modified, or interfered with 
through legislative or administrative acts of the Iranian Government. 

Part II of the agreement with Iran was entered into only by Anglo-Iranian 
Oil Co. It deals with compensation to that company for the portion of its 
properties excluded from the consortium agreement and the net settlement of 
claims and counterclaims from the past. The company is to get about $70 million 
from Iran over a 10-year period beginning in 1957, in addition to some $600 million 
which it will receive over a period of years from the other consortium members 
under an agreement with them. 

The participants in the consortium have set up a British holding company 
called Iranian Oil Participants Limited which holds all of the shares of the two 
companies that carry on the oil operations in Iran. The percentage of shares 
in the holding company represents the interests of each participant in the con- 
sortium, as follows: Anglo-Iranian 40 percent, Royal Dutch-Shell 14 percent, 
the Compagnie Francaise des Pétroles 6 percent, and each of the 5 American 
companies, 8 percent. Under the existing arrangements, each American par- 
ticipant may, not later than April 25, 1955, transfer up to one-eighth of its 8 
percent interest (5 percent in all) to one or more other established American oil 
companies which meet stated requirements. Procedures have been established 
to permit these other qualified American companies to avail themselves of this 
opportunity if they wish. 

The entire agreement with Iran reflects the intention of all parties to co- 
operate with one another. Equally important, it represents a major diplomatic 
victory, keeping Iran as a friendly and self-sufficient partner of the free world 
in a geographic area of great economic and strategic importance. 


Mr. Barnes. May I say that, as I have expressed myself before with 
regard to a matter which is restricted, classified as restricted, I must 
respect the instructions that I have. 

I have stated just a few moments ago that I believed the document 
which the Attorney General signed might well have been released 
some time ago, and it was not up to me to make that decision, and I 
hope you appreciate that I am in that difficult position of having cer- 
tain information which I simply cannot talk about at this time. 

The Cuarrman. I do appreciate your position. I am just making 
a general comment. 

Now, Judge Barnes, on August 27, 1953, the Attorney General in 
an address before the American Bar Association said : 

I think the plea of nolo contendere has been abused, and its use must be dis- 
couraged. Accordingly, I have instructed the United States attorneys not to 
consent to an entry of it except in the most unusual circumstances, and then only 
after approval by the Assistant Attorney General in charge or my office. 

On December 4, 1953, you yourself, in an address before the Illinois 
State Bar Association said: 

The Attorney General has been disturbed by the wide use of nolo contendere 
pleas. In an effort to curb this practice he has issued instructions that such 


pleas should not be agreed to by the Government except in most unusual cir- 
cumstances. 
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The Department of Justice press release dated January 3, 1955, 
at page 2, says: 
During the past year 54 cases were terminated. Sixteen of these were crim- 


inal prosecutions disposed of in 3 cases by pleas of guilty, in 11 by pleas of nolo 
contendere, 1 by the verdict of guilty, and 1 was dismissed on the Government’s 


action. 

Do these figures mean that the practice of the Antitrust Division 
does not accord with the announced policy of the Justice Department 
since you have admitted 11 pleas of nolo contendere? 

Mr. Barnes. This is a somewhat involved situation, and I will en- 
deavor to give you my best information on the subject. 

The Attorney General had particularly in mind, as later discussion 
with him developed, the habit that had developed over a period of 
recent years of permitting tax offenders to enter a plea of nolo 
contendere. 

He took the forceful position that he did primarily with the tax 
situation in mind; but, as I say, not excluding antitrust violations, 

We found a very peculiar situation as far as practical enforcement 
of that general rule was concerned. The cases which we were closing 
up were cases some time ago. 

We found, for example, 18 cases that had been pending for more 
than 5 years at the time that I took office. 

Of those 18 cases, 14 are now cleared up. 

We emphasized the first several months of my first year, and we 
are still emphasizing it, attempts to bring our calendar up to date. 
But we found that in almost all of the pending criminal cases that 
there had been negotiations looking toward nolo pleas. In some 
cases, definite commitments were made by the staff that they would— 
that they would in accordance with the custom then existing, be glad 
to work out nolo plea disposals of pending litigation. 

I felt that I wanted to back up the staff that had been doing the 
hard work out in the actual courtrooms. I went to the Attorney 
General and told him that I felt that theoretically his position was 
sound. Entirely in accordance with his order he had placed upon me 
the responsibility of determining in any case whether or not a nolo 
plea should be taken. But I explained the large number of commit- 
ments previously made by the staff in good faith to counsel for 
defendants who had acted in good faith. Further, I noted my belief 
that I would approve probably more nolo pleas than he would like me 
to approve, if he had no knowledge of the facts. 

We discussed it, and he said that he would be very glad to leave it 
entirely in my hands, and we have tightened up on nolo pleas. We 
have not eliminated them, and I think there is a very good reason for it. 

I can go into that, if you want to. 

The Cuarrman. Are you going to issue a press release embodying 
those changed views? 

Mr. Barnes. There are no changed views, sir. If you will read 
that report, that announcement of the Attorney General, he said what 
he was directing it at was at United States attorneys who get into a 
situation where the easiest thing for them to do is to accept nolo pleas 
rather than try the case. 

Now, he stated that he wanted to stop that as far as the United 
States attorneys are concerned, and to leave the discretion in his own 
hands, or in the hands of an Assistant Attorney General. 
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The Cuamman. But you said in your statement— 


in an effort to curb this practice he has issued instructions that such pleas 
should not be agreed to by the Government except in most unusual circumstances. 

Mr. Barnes. That is exactly right. I want counsel for the de- 
fendant to prove to me unusual circumstances before they ask me 
to— 

The Cuamman. In each of those 11 cases, did you believe these were 
most unusual circumstances? 

Mr. Barnes. Either prior commitments, or most unusual circum- 
stances, 

We have not gone into the merits, which I would be glad to go into, 
but there is—we have a practical problem. We have got to get results 
per enforcement dollar. 

I can try cases, and the average case tried is 67 months from the day 
it is filed until the day it is completed. 

The Cuatrman. Of course, I make the comment on the basis of the 
press release. There are press releases of all sorts issued every day, 
and if there is involved an explanation of the type you have just 
given, I think you should issue an additional press release to clear 
up the situation so that the public may be informed. 

Mr. Barnes. Mr. Celler, I think also you will realize that occa- 
sionally when I speak to bar associations I intentionally talk tough be- 
cause I think it is good psychology. There is no deceit, but I want 
them to know that when we change the procedure, when we tighten up 
on nolo, that we mean it. 

Now, I may not go into all the exceptions with them that I would in 
actual operations. I am sure you appreciate that necessity of some- 
times taking that position. 

The CHarrman. Yes. 

Now, 6 years ago in 1949 the Attorney General filed a suit against 
the American Telephone & Telegraph Co. to compel it to divest itself 
of Western Electric Co.; that is correct, is it not? 

Mr. Barnes. That is correct. I do not have the exact date in mind, 
but I think that is right. 

The Cuarrman. Now, is the theory of that case that the A. T. & T. 
buys virtually all of its equipment from Western Electric Co., which 
thus forecloses a substantial market to competing telephone manu- 
facturers? Is that the gist of the complaint ? 

Mr. Barnes. Well, that is one of the factors in it, certainly. 

The Cuamman. Do I understand that the Department of Defense 
has been trying to have you drop that suit ? ; 

Mr. Barnes. I do not think that I could answer that question 
directly, Mr. Celler. I will say that there are defense implications 
which have been brought to my attention by various governmental 
agencies, security matters which do have an effect upon the celerity 
with which the case can be handled. ; 

The Cuatrman. Is it your purpose to give clearance to the opera- 
tions of the Western Electric and the A. T. & T. under the provisions 
of the Defense Production Act? 

Mr. Barnes. May I have that again? Could you read the question 
again, Mr. Reporter? 

(Question read.) ; 

Mr. Barnes. I have no such purpose at the present time. 

The Cuarmman. What is the present status of the case? 
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Mr. Barnes. Well, we have spent, I would say, probably 15 days 
thus far this year in negotiations looking toward possible settlement 
of the case. I am speaking now about top-level conferences and not 
upon the many, many more hours of work on the case by staff. 

The Cuairman. Judge, I think you are planning to institute pro- 
ceedings against the newspaper publishers and the Association of 
Advertising Agencies for fixing advertising commission rates. 

Is it on the basis that collusion with regard to commission rates 
is a violation of the Sherman Act? 

Mr. Barnes. I have news for you, Mr. Celler, that case has been 
filed. 

The Cuamrman. I should have said you have filed; yes. 

Mr. Barnes. I filed it this morning; yes. 

The Cuarrman. I beg your pardon. 

Mr. Barnes. The basis of the suit is 2 matters: The 15 percent 
agreed-upon rebate for the advertising agency which, by agreement 
between a group of alleged competitors, is fixed, and the so-called 
recognition system whereby the policing of membership in the Ad- 
vertising Agencies Association is performed by publishing media in 
preventing by agreement entry of small entrepreneurs in the adver- 
tising business, preventing their getting into the industry. 

I stated on a previous date, and I will repeat here, that the survey 
made by the Division indicates that, as is set forth in the complaint 
a veritable private government known as the recognition system. 

This system fixed conditions for new commerce’s entry into the 
advertising agency business, fixed rates which those ad agencies 
already in business might charge, and fixed a sanctuary from compe- 
tition for ad agencies by, in efiect, barring advertisers from dealing 
directly with newspapers and magazines. 

What we objected to was the required charge of 15 percent by a 
person who did not want to use advertising agencies, but had to pay 
it whether he wanted the service or used it or not. This meant, in 
effect, that an advertiser paid the full ad rate even if he did his own 
preparation for advertising. He not only had to pay the 85 percent 
that the media got for the advertising space, but the media retained 
the 15-percent commission which they would give to a recognized 
agency. 

The Cuarrman. I applaud your effort now, Judge, but I want to 
follow up with this question. 

For example, the New York Cotton Exchange and the Chicago 
Board of Trade and several other similar organizations, also fix 
commission rates. Do you contemplate checking on the fixing of rates 
by those entities ? 

Mr. Barnes. I think there is a question as to whether or not stock- 
brokers are exempt under the SEC. 

The Cuamran. I think the New York Stock Exchange may be. 
I did not mention the New York Stock Exchange, but I did mention 
the New York Cotton Exchange and the Chicago Board of Trade. 
I do not think their rates are regulated as the rates are in connection 
with the New York Stock Exchange. 

Mr. Barnes. You understand, I am sure, Mr. Celler, that this whole 
question of these percentage—these fixed percentage compensation— 
matters are comparatively new in antitrust law. The Real Estate 
case and the District of Columbia Medical case, and the insurance 
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company cases are comparatively recent. There has been a change 
in the law since a similar charge was dismissed by the FTC in 1950. 
The matter is having our attention, not only with regard to brokers’ 
fees, but even other areas that I cannot really discuss now. 

We have for example, a draft of a complaint that tests another aspect 
of this fixing of fees by concert in a certain area, which area has not 
heretofore been the odes of antitrust enforcement. 

The Cuarrman. Getting back to mergers, and I was very gratified 
at your action concerning the contemplated merger of Bethlehem 
and Youngstown, it appears that Bethlehem is acquiring a substantial 
block of stock in the Cleveland Cliffs Corp. which, in turn, has a 
considerable stock interest in Youngstown. 

Do you regard that as an attempt by Bethlehem to accomplish 
indirectly what Bethlehem could not do under your opinion directly ? 
Are you looking into that situation? 

Mr. Barnes. Yes. We have had considerable correspondence with 
Senator Douglas on that question. 

I think that the ultimate test, Mr. Chairman, is going to be what 
use the acquiring corporation makes of this stock. If it made—if it 
acquired the stock purely for investment, and does not attempt to 
influence the operations of the company through that stock acquisition, 
it may well not be a violation of the law. 

If it attempts to accomplish indirectly what it proposed to do orig- 
inally by merger, then we are well aware of the dangerous implications 
of any such procedure, and are endeavoring to watch it very closely. 

I might state that the last information I had, and I have not yet 
verified the fact as to whether it is correct, but I understand that 
Bethlehem has sold its interest in Cleveland Cliffs by reason of the 
ee that has been given to the correspondence which took place 

eh ite given by the Senator—between Senator Douglas and 
myself. 

The Crarrman. I am glad to hear that. 

Mr. Matrrz. At page 36 of your report you state that the obvious 
remedy in the Timken case should have been dissolution. You have 
that, Judge. 

Mr. Barnes. What portion of the page? 

Mr. Materz. The last sentence of the first full paragraph. 

Mr. Barnes. Yes. 

Mr. Maerz. If you will turn to page 355 of the report, the com- 
mittee again refers to the Timken case and states 

Mr. Barnes. What page now? 

Mr. Materz. 355. 

Mr. Barnes. Yes. 

Mr. Materz. It states: 

Judicial reluctance to grant drastic relief is firmly grounded in considerations 
of policy. 

I take it by “drastic relief” the committee is referring to divestiture? 

Mr. Barnes. I would assume so. 

Mr. Maerz. In one part of the report the committee thinks the 
court was wrong in not requiring divestiture in the Timken case, and 
in another part of the report the committee approves the action of the 
court. How do you reconcile that apparent contradiction ? 

Mr. Barnes. I am sorry to say but I do not think you have read the 
report carefully, because you will see, starting in the middle of page 
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35, immediately before the first paragraph that you quoted to me, 
that that is a minority viewpoint, and it is not a dissent, but a sub- 
stantial minority. In other words, the majority of the committee 
expressed an opinion commencing on the line of the second sentence 
on page 35: 

Most members of this committee disapprove any application of this doctrine 
to joint action between members of a corporate family not intended to or result- 
ing in coercive undue restraint on their customers or competitors. 

Mr. Maerz. You feel then that the first paragraph on page 36 
reflects the views only of the dissenters? 

Mr. Barnes. No. I think that it should be emphasized that this 
is not a report that says, a majority report that says black, and a 
dissenter says white. There are several areas here, several gray areas. 
And here we point out what the majority says at the top of page 35, 
and then in the last full paragraph, the start of the last full paragraph 
on page 35, it says: 

Some members agree with the foregoing analysis, but would also conclude 
“that the law in this area can be clarified’— 
and so forth. 

Mr. Materz. If you will read the first sentence of the first full 
paragraph on page 36, it does not seem to me to refer to the minority 
members. The sentence begins: 

It is obviously unrealistic to expect or to command wholly owned affiliates 
to compete. 

I understood or interpreted that as signifying that that paragraph 
contained the views of the majority of the committee. 

Was I wrong about that, Judge? 

Mr. Barnes. I do not think we can say emphatically one way or 
another that it is the majority or minority. 

As we point out, there are just two views, and I do not think we 
took a vote on that, and I do not think we know where the preponder- 
ance lies. We point out two substantial views. 

Mr. Matetz. Do you agree that the Celler Antimerger Act was 
intended to go far beyond the Sherman Act by nipping monopolies 
and restraints of trade in the bud before they get into full bloom? 

Mr. Barnes. Do I believe that ? 

Mr. Matetrz. Do you agree with that? 

Mr. Barnes. Most emphatically. 

_Mr. Materz. Is it correct that the purpose of the Celler Act is to 
give the Antitrust Division and the Federal Trade Commission greatly 
increased power to prevent corporate mergers ? 

Mr. Barnes. I think there is an entirely different standard required 
to prove a Sherman Act than a section 7 Clayton Act violation. We 
can reach mergers in their incipiency under section 7, the Celler Act, 
that we could never touch under the Sherman Act. And that is 
what we are endeavoring to do in the cases we file. 

The Cuarrman. That is what our purpose was in pressing the 
legislation. 

Mr. Barnes. Right. 

The Cuarrman. No question about it. 

Mr. Barnes. A study of the legislative history convinces us beyond 
any doubt that was the purpose, and I believe it is so expressed very 
emphatically in the report. 
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Mr. Maerz. On January 26, 1955, you addressed a section on anti- 
trust law of the New York Bar Association and you quoted an edi- 
torial in a recently merged newspaper which read in part: 

The Nation is now in the grip of a third grade merger movement to sweep 
the country. This merger movement is now the one big cloud on the horizon. 

Would you agree with that? 

Mr. Barnes. You are asking me to agree with the Washington 
Post ? 

Mr. Materz. I am wondering whether you would agree with the 
statement. 

Mr. Barnes. Well, that is an argumentative statement. I think 
that the merger problem is extremely great and extremely significant. 
I think that something has to be done about it. And we are trying 
to do something about it. 

Mr. Maerz. Could you give us an estimate of the number of 
mergers that have taken place since 1950? 

Mr. Barnes. Since 1950. No. The Federal Trade Commission is 
preparing a study; it has kept figures. 

The CuHatrMAn. We will get that study. 

Mr. Barnes. Yes, I am sure you will. 

Mr. Maerz. How many field investigations have you undertaken 
to determine whether particular mergers have been illegal ? 

Mr. Barnes. How many full field investigations ? 

Mr. Matetz. Investigations have been undertaken by the Depart- 
ment of Justice ? 

Mr. Barnes. May I go into some detail on that? 

We had two systems at looking at mergers. We have the examina- 
tion when the matter is presented to us by voluntary submission, and 
we have the matter when there is no voluntary submission. 

Since January 1, 1953, the personnel that we have had in our 
Department, in our Division, Antitrust Division, has increasingly 
focused on the Department’s premerger clearance program. 

In 1953 there were seven mergers considered. Now, this is pre- 
merger clearance where they come to us voluntarily, and it has no rela- 
tion to what we look into ourselves. 

In 1953 there were seven mergers considered. Of these 5 were 
cleared, 1 denied, and 1 withdrawn. 

Z In ov of the 12 considered, 7 were cleared, 4 abandoned, and 1 
enied. 

So far in 1955 of the 10 considered, 3 were cleared, 3 abandoned, 2 
decided, and 2 are pending. 

I think we have to get into the question of semantics, here. Very 
frequently when a businessman finds that it looks as though the 
Department is not going to grant approval, we wake up some morning 
with a letter on our desk, while we are in the midst of this considera- 
tion, which says, “Please do not consider the matter any further. We 
have decided we are not going ahead with it.” 

We do not want to take credit for those abandonments where we 
have not officially issued an opinion. But I think we might very well 
give some attention to that fact because I am convinced that is a factor 
that must be considered. 

We also point out that in several instances we have tentatively 
advised those who came to us that we did not propose to clear the 
merger, and they have said, “What is wrong with it ?” 
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We have pointed out why we could not approve it. They then said, 
“Well, we will revamp our situation.” 

For example, there was one case where I thought I was going to 
have another case for prosecution, where we turned the proposition 
down on a merger. 

It involved a substitute product. It was claimed that this fell 
squarely within the exemption of the investment provision of section 7. 

I am trying to say in what was probably a moment when I was not 
on my guard I said, “This is a very simple matter. If you were serious 
about making an investment and did not want to run the company, all 
you would have to do would be to make the stock that you propose to 
buy nonvoting and have no representation on the Board of Directors, 
and then it would be a legitimate investment.” 

Well, to my surprise, they did just that. They revamped the corpo- 
rate organization, set up this nonvoting stock, which they acquired for 
investment purposes only, and we are watching the situation to see 
whether it is for investment purposes only or whether it was a mere 
subterfuge. 

The CuatrmMan. Judge, we are now approaching 1 o’clock. I won- 
der whether I could make this request earnestly to you, Judge: We 
have scheduled two more witnesses for today, Dr. Schwartz and Dr. 
Adams. They have come from distant parts. Would it be possible 
for you to return at your convenience at some future time? 

Mr. Barnes. When would you like it? 

The CHamman. Any time you say. 

Mr. Barnes. Anything that you want me to do I will be glad to do. 

The CHarrman. Suppose we hold that in abeyance and consider 
the convenience of everybody involved. Meanwhile, the meeting will 
adjourn until 2:30 when we will hear Dr. Schwartz and Dr. Adams. 

The Chair wants to offer his gratitude to you for your forthright 
answers to these questions, except where you felt that you were bound 
not to answer. We will be very happy to receive additional answers 
to additional inquiries at a subsequent date. 

Mr. Barnes. So that I understand it, will your committee, your 
staff, notify me when you want me again ? 

The CHatrMAN. We will give you considerable notice in advance. 

Mr. Barnes. That is right. 

The CHarrman. Thank you very much. 

(Whereupon, at 1 p. m., the subcommittee recessed to reconvene at 
2:30 p. m., the same day.) 


AFTERNOON SESSION 


The CHarrmMAn. The subcommittee will come to order. 

Our first witness this afternoon will be Dr. Walter Adams, associate 
professor of economics at Michigan State University. 

Dr. Adams, we will be glad to hear from you. 


STATEMENT OF WALTER ADAMS, ASSOCIATE PROFESSOR OF 
ECONOMICS, MICHIGAN STATE UNIVERSITY 


_ Mr. Apams. Mr. Chairman and members of the committee, my name 
is Walter Adams. I am an associate professor of economics at Mich- 
igan State University and a member of Attorney General Brownell’s 
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National Committee to Study the Antitrust Laws. I appear here 
today at the request of your distinguished chairman, and speak as 
a private citizen. . 

The report of the Brownell Committee represents, by and large, 
a professionally competent statement of existing law. As such, it 
makes a signal contribution to knowledge in the antitrust field. But 
the report goes further. It makes several specific recommendations 
for legislation, administration, and interpretation—recommenda- 
tions which leave one with the impression that there has been too 
much rather than too little antitrust enforcement. Only a handful 
of the recommendations can be said to strengthen the antitrust laws. 

Nowhere however, is there a suggestion that administration and 
enforcement be stepped up—that aggressive action be taken against 
the forces which tend to undermine our free enterprise system with the 
erosive powers of monopoly. Viewed in the context of economic 
reality, the Committee’s recommendations breathe caution and con- 
servatism. Their implementation is not likely to meet the challenge 
of our time. : ‘ 

We are witnessing today a growing concentration of economic 
power. The merger movement is in full swing, and the engines of 
monopoly are propelled by high-compression, superhorsepower mo- 
tors. Yet we seem blithely unaware of a safety problem. We seem 
to do little about devising more powerful breaks and more effective 
safety mechanisms, and the Committee appointed to study this prob- 
lem makes only half-hearted gestures to slow down the horsepower 
race. 

It shows an inordinate concern for potential violators of the speed 
laws. The penalties it recommends are not such as to deter future 
violations; the corrective measures it suggests are excessively mild 
and unlikely to prove effective. Indeed, the Committee advocates 
relaxation of some safeguards which existing law provides for pro- 
tecting the public. 

Specifically, I believe it is unwise to increase Sherman Act penalties 
by only $5,000. It is unwise to restrict the use of dissolution, divorce- 
ment, and divestiture to extreme cases. It is unwise to bar the royalty- 
free licensing and dedication of patents as remedies for antitrust. 
violations. It is unwise to accept, with equanimity and complacency, 
the Federal Trade Commission’s ambivalence toward the Antimerger 4 
(Celler-Kefauver) Act of 1950. 

The Cuarrman. Will you explain what you mean by that part of 
your sentence, “that the Federal Trade Commission’s ambivalence 
toward the Antimerger (Celler-Kefauver) Act of 1950’? 

Mr. Apams. The law has been on the statute books now for 5 years. 
T can see no effective enforcement program on the part of the Federal 
Trade Commission to date. I think the law has been on the books 
long enough. We should have had some activity. 

Certainly the Commission cannot say that there is a paucity of 
mergers going on today. 

The CrHatrman. Is it because the Federal Trade Commission has 
assumed that application of the rule of reason is necessary ? 

Mr. Apams. Well, that may be so, Mr. Chairman. You know, the 
Chairman of the Federal Trade Commission has made numerous 
speeches on this subject in which he claims that the urge to merge, as 
he calls it, is neutral. He takes a very cautious rule of reason attitude. 
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If he cannot find some merger cases to bring in the present economic 
environment, then I do not think he will ever be able to find any cases 
big enough for the attention of the Commission. 

The Cuatrman. They have assumed that attitude in the Pillsbury 
case; have they not? 

Mr. Apams. Yes, sir; they have. In my opinion, at least. And I 
would have liked to see the Brownell Committee take a much stronger 
stand with regard to the Pillsbury decision. 

The Cuairman. Do you not think that if there is lessened competi- 
tion that is a per se violation—and did we not mean a per se violation, 
rather than reliance on the rule of reason ? 

Mr. Apams. Certainly, in the case of dominant firms. I think the 
essential distinction that has to be made here is between focusing 
attention on the amount of competition that is lost in a particular 
market, and the amount of competition that remains in that market. 

I would say that a significant point of inquiry for the enforcement 
authority is to ask how much competition has been lost in this mar- 
ket—is the amount lost substantial ? 

If so, there is a violation. I would not try to rationalize the status 
quo by saying, “Well, plenty of competition still remains.” 

The CuarrMan. Go ahead and proceed with your statement. 

Mr. Maerz. One company controls 25 percent of the market and 
acquires a competitor doing 20 percent of the business in the same 
market. What factors in your opinion should be adduced in a Celler- 
Kefauver Antimerger Act case? 

Mr. Apams. Well, I would say that 25 percent of the market is a 
substantial segment of the market. 

I would say that 20 percent is a substantial segment of the market. 

When you combine 25 and 20 percent, you have a total of 45 percent. 
I think that represents a significant, a substantial lessening of com- 
petition. 

The Cuarrman. You have that combination of 45 percent and 
without much ado you deem that a violation ? 

Mr. Apams. That is right, sir. If we are to carry out the intent of 
Congress, as I understand it. 

Mr. Maerz. Are not those essentially the facts in the Pillsbury 
case ? 

Mr. Apams. As I understand them, that is correct. 

Mr. Scuwarrz. With respect to 1 product, in 1 regional market, 
that is right. 

Mr. Maerz. Those facts would constitute a per se violation of the 
Celler-Kefauver Antimerger Act, is that correct ? 

Mr. Scuwartz. I was not sure that I heard that. 

Mr. Materz. On those facts is a per se violation of the Celler- 
Kefauver Antimerger Act made out? 

Mr. Scuwarrz. I do not know what meaning is going to be given 
to the Celler Act by the courts. I have no doubt what I think the law 
should be on the point. It should be enough to show that you are 
acquiring the 45 percent position in a substantial market. 

The Cuatrman. Go ahead with your statement, please. 

Mr. Apams. It is unwise to condemn basing-point systems only 
where they are proved to be an outgrowth of conspiracy (what other 
tvpes of basing-point systems are there?). It is unwise to endorse 
such court decisions as U. 8S. v. Standard Oil of Indiana which make 
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“good faith” a complete defense to a charge of price discrimination, 
and thus vitiate the basic purpose of the Robinson-Patman Act. It 
is unwise to advocate repeal of the Miller-Tydings and McGuire Acts 
without suggesting other means of guarding against loss-leader selling. 
It is unwise to tolerate, without more than a gentle slap on the wrist, 
the anticompetitive regulatory policies of such agencies as the ICC 
and the CAB. 

Mr. Materz. Do you think the regulatory agencies of Government 
should be under statutory obligation to approve applications for entry 
on the basis of competitive considerations ? 

Mr. Apams. By all means. In my view, competition should be the 
paramount consideration in the action of regulatory commissions. 

And I would say that in most regulated industries, entry should be 
free unless the agency can demonstrate that entry is incompatible 
with the public interest. And the burden of proof should be on the 
agency specifically. 

I would say that the ICC should not be allowed to bar the freedom 
of entry into the trucking industry unless the ICC can show in a 
particular case that the addition of one more truck firm is going to 
result in public disaster. I do not think the agency could prove that 
in very many cases. 

The Cuatrman. Would this be a fair statement of your point of 
view: When the original act was passed in 1938 we were just on the 
threshold of airplane advancement and the law was passed to make 
competition only one of the factors that had to be considered by the 
CAB in the granting of a franchise. That was because it might have 
been difficult to get capital to go into the airplane industry. It costs 
a lot of money to do that, and, therefore, it was felt that those who 
intended to go into the field should be properly protected. But now 
that these companies, these so-called grandfather companies are prett 
well on their feet and are doing very well today, do you not think 
that the law might well be changed so that competition shall not be 
only one factor, it should be more or less of a very important factor in 
the granting of a franchise? 

Mr. Anas. That is absolutely correct. I think competition should 
be the paramount factor. And in the airline industry, specifically, 
we have seen demonstrated the value of competition. It is offered by 
” nonscheduled airlines that are operating on the fringe of the 
industry. 

The established airlines, the so-called “grandfather” carriers were 
overly cautious, overly conservative. They said that, “coach travel 
cannot be done—cannot be done.” They said that as late as 1947- 
48-49. 

The nonscheduled airlines proved that coach travel was feasible. 
They proved that the size of the pie was not fixed; that the demand 
for air travel is. as we call it in technical economic parlance, elastic. 

It can be expanded. You reduce rates and there will be more people 
using your facilities. 

Mr. Rocers. Do I understand from that statement that you take 
the position, so far as the CAB is concerned, that its only function 
should be that of safety and factors of that type; that if I want to 
operate an airline company today down in Miami, Fla., and then to- 
morrow I want to operate it out in San Francisco, Calif., if I met all 
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of the safety requirements, there should not be any regulation by the 
CAB? 

Mr. Apams. I think that is substantially correct. I do not know 
how many new airlines can be certificated. I do not know if entry in 
the airline industry should be absolutely free, but I will say this, 
there is substantially more room for new airlines than we now have. 

If you can take the facts, Congressman Rogers, in 1938 when the 
Civil Aeronautics Act was passed—the demand for air travel since 
has increased by something like 2,500 percent, and yet the CAB has 
not certificated a single new passenger trunkline. That, to me, is 
totally unjustifiable on economic grounds. 

Mr. Rocers. Suppose the airlines themselves went to the CAB and 
said, “We will supply all the necessary service to the point where we 
have a certificate,” and suppose they could do that, would you still say 
that any other company would have the same right, if it met other 
requirements, to get into that area ? 

Mr. Apams. Absolutely so. 

Mr. Rogers. Without any regard to what the competitive condition 
may be or the needs may be. You do not think that the requirement 
of the CAB for a certificate of necessity, should be a factor in whether 
4 person may enter into the airline business. You feel that the person 
himself should make the determination of the necessity, rather than 
the CAB? 

Mr. Apams. That is the competitive philosophy; yes, sir. And I 
would agree with that. 

Mr. Rogers. Do you think that a light company and businesses of 
that type are different, because they constitute a monopoly ? 

Mr. Apams. That is right. 

Mr. Rogers. By virtue of the fact that telephone companies and 
similar businesses are by their very nature a monopoly. Would you 
apply the same principle to trucking lines and bus lines? 

Mr. Avams. No, sir; I would not. I would be very careful about 
extending the natural monopoly concept to include industries other 
than electric power and light, pipelines, and soon. These are natural 
monopolies, but I do not think that the airline industry or the truck- 
ing industry is a natural monopoly, any more than laundries, filling 
stations, or restaurants. 

Mr. Rocers. Do you feel, though, that there should be some regula- 
tion as to fares and things of that type, or do you think that we should 
turn it free and not require anyone to file a schedule on any run so 
that a person could transport to Miami, Fla., for $10 any person that 
he wants to? Do you think that the free-enterprise system should go 
that far ? 

Mr. Apams. In an effectively competitive industry I would be op- 
posed to regulation. I think the public interest is protected much 
more by the regime of competition than by the regime of regulation. 

Mr. Rocers. That is a nice statement, but we have got to apply it to 
factual situations. What I want to know is whether you feel that we 
should withdraw rate-fixing authority from the ICC and the CAB and 
let each man compete according to his wishes and charge anything that 
he wants? 

Mr. Apams. May I point out very respectfully that in my opinion 
history shows that regulation has been ineffective. I do not think the 
ICC has regulated the railroads in the public interest. The ICC has 
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been more solicitous about the welfare of the railroads and the existing 
truck lines than it has been about the reduction of rates or anything 
like that. Rate reduction has been effectuated primarily by compet- 
ing means of transportation, by the trucks in the freight field and by 
the airlines in passenger travel. 

Mr. Rogers. I just wanted to get your view, because as I recall the 
history back of the ICC, there was some testimony to the effect that 
when the railroads could charge anything they wanted they had 
control of the economy of all of the counties they went through. 

Do you feel that the competitive situation now is such that we should 
no longer control those rates ? 

Mr. Apams. The competitive situation has changed substantially 
since the ICC act was passed in 1887. 

Mr. Roprno. Do you think we would be better off without those 
regulatory bodies ? 

Mr. Apams. I think—by and large I think we would be—yes, sir. 

Mr. Rocers. And remove all safety factors? 

Mr. Apams. No, no, I am talking about the economic regulation only. 
T am not talking about safety, financial responsibility or insurance, et 
cetera. 

If I may suggest it, Mr. Chairman, could I finish my prepared state- 
ment? I understand that Professor Schwartz has to leave. He 
might want to get his statement on the record, too. I will be glad to 
respond to any questions that are raised by members of the committee. 

The CHarrMAN. You may proceed. 

Mr. Apams. Time precludes my elaboration on more than two of the 
above criticisms. First, with respect to price discrimination, the 
report is based on the implicit assumption that, in imperfect markets, 
uniform prices do not make for competition; that, in such markets, 
a rigid price structure can be undermined only through price dis- 
crimination; that powerful buyers must, therefore, be allowed to 
extract discriminatory discounts from powerful sellers, so that they 
can pass these economies on to consumers in the form of lower prices. 

In this view, the Robinson-Patman Act promotes uniform prices 
and condones “soft” competition whereas the Sherman Act encour- 
ages lower prices and “hard” competition. In this view, by a simple 
process of double thinking, price discrimination becomes price competi- 
tion and a Robinson-Patman vice a Sherman Act virtue. 

That such reasoning, though currently fashionable, is of only 
doubtful validity has been demonstrated by Professor Dirlam and 
Kahn in their careful study of the A. & P. case. 

According to Dirlam and Kahn, A. & P. was not very successful 
in obtaining price concessions from powerful oligopolist suppliers— 
notably the soap, cereal, and biscuit companies. The evidence does 
not indicate that it ever tried to bargain for concessions from the 
highly concentrated producers of evaporated milk. Where did it 
get discriminatory discounts from oligopolists like the milk distribu- 
tors of Buffalo, New York City, St. Louis, and Chicago, A. & P. 
kept them topsecret and apparently did not pass them along to the 
consuming public. 

More typically, the company got concessions not from strong but 
from weak suppliers—the canners, the fruit and vegetable growers 
and shippers who are too numerous and too unorganized to exploit 


anybody. 
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Here, too, however, there is no telling whether the concessions 
actually resulted in general price reductions. As Dirlam and Kahn 
observe, the countervailing power exercised through price discrimi- 
nation— 

is not always nor necessarily beneficent, unless one defines it so. The same 
power can be used to “countervail” or to exploit. It may be used in a way 
which in the end benefits the ultimate consumer, or it may benefit only its 
possessor, 

On the evidence so far available, I am not convinced that we must 
relax the prohibitions on price discrimination in order to save the 
consumer from the depredations of “soft” competition. To be sure, 
price discrimination is one way of undermining a rigid price structure 
in highly concentrated industries, but it is not the only way. 

The obvious alternative is to attack the disease rather than the 
symptom, and to do so by more intensive prosecution under section 
2 of the Sherman Act. 

But here the opponents of “soft” competition balk. They want 
to attenuate the sweep of the Robinson-Patman Act without at the 
same time recommending a more comprehensive dissolution, divorce- 
ment and divestiture program under the Sherman Act. They want 
to weaken the rigid price structures by permitting a more widespread 
and regular resort to price discrimination, but they are unwilling to 
launch a frontal attack on the market power which lies at the root 
of those rigid price structures. 

When it comes to implementing stronger remedies under the 
Sherman Act, the apostles of “hard” competition lose their nerve. 
They suddenly become cautious and solicitous—fearful that dissolu- 
tion of monopolistic giants may upset the status quo. 

In my opinion, their position is neither consistent nor sound. 

Secondly, with respect to the regulated industries, the committee 
could never bring itself to disavow—forcefully and unequivocally— 
the “soft” competition fostered by the ICC and the CAB. Over the 
years, these agencies have stifled competition in trucking and air 
transport by imposing undue and unjustifiable barriers against the 
entry of newcomers. They have protected entrenched interests—the 
railroads, the certificated truck lines, and the “grandfather” carriers— 
from competition which is economically feasible and desirable. They 
have done so without showing any deleterious effects which may flow 
from increased competition. 

_ Never, or example, has the ICC shown that the trucking industry 
is a public utility any more than restaurants, filling stations, or 
laundries. Never has the CAB demonstrated that the swollen profits 
of the major airlines—which have increased thirteenfold in the first 
2 months of this year as compared to a similar period last year— 
would be unduly diminished by the certification of 2 or 3 new air- 
lines. Suffice it to say that, on economic grounds, there seems little 
excuse for severely limiting entry into these fields. 

On the contrary, there seems ample room for “hard” compe- 
tition both in the trucking and air transport industries. 

Summarizing, then, I would say that on balance the Brownell com- 
mittee report does not come to grips with the significant antitrust 
problems of the day. The message of this comprehensive document 
is best described, perhaps, in the words of Mr. Dooley: 


The trusts are hideous monsters. On the one hand, I would stamp them 
under foot. On the other hand, not so fast. 
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The Cuatrman. I think that we ought to hear from Professor 
Schwartz now, because I understand that he wants to catch a train 
to Philadelphia. Will you wait, Mr. Adams? We might address 
questions to both of you. 

Mr. Apams. Yes, sir. 


STATEMENT OF PROF. LOUIS. B. SCHWARTZ, LAW SCHOOL, 
UNIVERSITY OF PENNSYLVANIA, PHILADELPHIA, PA. 


Mr. Scuwartz. Mr. Chairman and members of the committee, I 
shall have to leave here in half an hour. I do not think that I can 
read or expatiate on this outline that I have laid before the members 


of the committee. ' 
I think perhaps it would be just as profitable to ask if there are 


some questions. 
The Cuarrman. Do you want to submit the statement ? 
Mr. Scuwartz. The statement is before you, Mr. Chairman. 
The Cuarrman. Thank you. It will be made a part of the record. 
(The prepared outline is as follows :) 


OUTLINE-SUMMARY OF TESTIMONY OF Pror. Louris B. SCHWARTZ OF THE LAW 
SCHOOL OF THE UNIVERSITY OF PENNSYLVANIA 


I. ON THE REPORT OF THE ATTORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY 
THE ANTITRUST LAWS 

A. General appraisal 

Although it contains a few recommendations favorable to free and fair com- 
petition, the overwhelming majority of its proposals in the field of legislation, 
interpretation, and administration tend to weaken the antitrust laws. The 
committee failed to carry out its mission to “strengthen” the antitrust laws 
primarily because it decided to concentrate on legal analysis of existing statutes 
and decisions. Thus it managed to avoid facing major issues of policy such as 
whether a pattern of industry domination by 2 or 3 firms requires fundamental 
change in the statutory scheme that permits this condition to continue. Some- 
what inconsistently, the committee did give effect to its notions of policy in 
making numerous proposals whose combined effect is to relax existing law and 
impede its enforcement. 


B. Major deficiencies 

Among the major errors and deficiencies of the report are the following: 

1. It makes no effective proposals to prevent further expansion of dominant 
firms by merger. 

2. It fails to provide for breaking up existing superconcentrations of control 
in fields like steel, aluminum, motor cars. 

3. It disapproves breaking up monopolistic agglomerations, except as a last 
resort, even when they have been convicted of abusing their power. 

4. It approves industry-dominating patent pools, if they exercise their control 
“reasonably.” 

5. It approves price fixing under patents and restrictive licensing, without re- 
gard to whether the licensor is a dominant firm. 

6. It would exclude compulsory royalty-free licensing as an available form 
of relief in patent-abuse cases. 

7. It encourages exclusive dealing, by making it necessary to show “actual 
foreclosure” from the market—a rule which, if appropriate in Sherman Act 
cases, is certainly inconsistent with the Clayton Act purpose to forbid restric- 
tive practices that are potentially rather than actually impairing competition. 

8. It undermines the Robinson-Patman Act’s effort to prevent big sellers from 
discriminating unjustifiably among their customers, and to prevent big buyers 
from coercing price concessions not related to the lower cost of doing business 
with them. 

9. It proposes to impair existing right of the antitrust victim to recover manda- 
tory treble damages and to restrict the period for which damages may be re- 
covered. It fails to deal affirmatively with the existing situation under which 
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antitrust victims are in most cases practically unable to recover even com- 
pensatory damages because consent decrees under section 5 of the Clayton Act 
do not make a prima facie case of violation. 

10. It fails, except in the one instance of fair trade, to do anything about the 
vast sectors of our economy that have been withdrawn from free competition, 
sometimes by legislative restriction on entry, as in motor and air transportation, 
sometimes by express exemption, e. g., for collective rate making by common 
carriers and casualty insurers, sometimes by judicial interpretations like the 
primary-jurisdiction rule. 

11. The report does not reflect any awareness that antitrust law has more 
than economic significance in American life. Many Americans believe that 
economic power must be kept reasonably dispersed in order to keep business 
from dominating Government itself. Others believe that a society of vigorously 
independent individuals can exist only where property ownership and entrepre- 
neurial responsibility are widely distributed. 

12. The report contains internal contradictions resulting from different au- 
thorship of various chapters, and does not accurately present the variety of 
opinions among the committee members. 

13. The report says nothing about adequate appropriations for effective anti- 
trust enforcement. 


C. The opportunity presented by the report 

Although the Attorney General’s committee misfired, the very fact that such 
a committee was convened and that it failed focuses on the need for positive 
measures in this area and gives the legislative branch of Government an oppor- 
tunity to modernize and strengthen the antitrust laws. 


If. A PROGRAM FOR LEGISLATIVE ACTION 
A. Investigation 

1. Further generalized investigation of antitrust problems would be of doubt- 
ful utility. More immediately useful would be a well-financed analysis-digest- 
index of the voluminous information accumulated in all the post-World War II 
congressional hearings. In addition the following specific topics might be fruit- 
fully explored, not necessarily by public hearing. 

2. A legislative committee might conduct pilot studies of a few of the very 
largest industrial giants with the specific objective of drawing up tentative 
reorganization plans that would limit these enterprises to reasonably related 
activities on a scale justified by technological requirements. On the basis of 
several such studies Congress would be better prepared to enact general legisla- 
tion, patterned on section 11 of the Public Utility Holding Company Act of 1935. 

3. A study might be made of the extent of uncompensated injury to competi- 
tors and the public in several of the more important antitrust cases of the 
recent past, especially where consent decrees have been entered. 

4. There should be a study of the number of cases of price fixing and other 
clear violations of the Sherman Act which have been disposed of by FTC cease 
and desist order or by consent decree, when criminal prosecution would have 
been appropriate under the announced policies of the Department of Justice. 

5. There should be compiled a list of the restraint of trade cases brouzht 
against leading firms, to reveal which if any of them are habitual violators. 

6. The actual operation of some leading patent pools might be closely 
examined. 


B. Legislation indicated as probably desirable 

1. Proh bit dominant companies from expanding by merger, without advance 
approval based upon a showing of technological necessity. 

2. Provide a means for breaking up existing superconcentrations, organiza- 
tions like General Motors and United States Steel. If American Motors is 
large enough to survive, General Motors must be bigger than technological 
necessity requires. If Bethlehem and Youngstown are big enough, United States 
Steel must be too big. 

3. Enact a legislative declaration that competition (free enterprise, untram- 
meled business choice, etc.) is preferable to private (or public) rezulation, except 
where Congress has clearly directed otherwise, and that agencies administering 
statutes which authorize dispensation from the rule of competition “in the public 
interest” or “to promote the national transportation policy” sholl not grant such 
dispensation unless available alternative methods of promoting the alleged public 
policy are shown to be less practicable. It should not be enough to show that 
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a merger inconsistent with the antitrust laws is “consistent’ with the public 
interest. 

4. Declare legislatively that the restrictive practices specifically named in the 
Clayton Act are unlawful without inquiry as to their competitive effects in a 
particular situation, when engaged in by dominant firms. 

5. Prohibit restrictive licensing of patents by dominant patentees and the 
combination of dominant companies in patent pools. 

6. Amend section 5 of the Clayton Act to make it discretionary with the court 
whether a consent decree shall be available to help private plaintiffs make out 
a prima facie case; in the alternative, provide a procedure for compensating 
all antitrust victims upon the successful conclusion of any Government case. 

7. Amend the Motor Carrier Act to eliminate control of entry and rates, as 
well as exemptions from the antitrust laws, direct the CAB to establish condi- 
tions which will make possible new entry into trunkline air transportation. 

8. Repeal the Reed-Bullwinkle authorization of collective ratemarking by rail- 
roads, and the McCarran Act exempting certain insurance operations from the 
antitrust laws. 

9. Repeal the McGuire Act authorizing resale price control in interstate 
commerce. 

10. Raise the maximum fine for violations of the Sherman Act to at least 
$50,000. 

11. Permit the United States to recover as a party injured by antitrust viola- 
tions. 

12. Create a permanent Free Enterprise Commission to take over the anti- 
monopoly functions of the Federal Trade Commission and to make antitrust 
investigations, reporting to the Department of Justice which would conduct liti- 
gation before the courts. Among the powers and responsibilities of the Free 
Enterprise Commission would be the following: 

(a) Power by regulation to define and prohibit anticompetitive practices. 

(0) Power by regulation or order to prevent integration not justified by pro- 
duction or distribution economies, and to require advance approval for certain 
classes of such transactions. 4 

(c) Power to compel the reorganization of excessively large enterprises into i 
units conforming with the standard of paragraph (bd). : 

(d\ Power to make exemptions under standards defined by statute. 

(e) Authority to appear before any Government agency, including congres- 
sional committees, to prevent testimony or argument as to the implications for 
free enterprise of the matter before the agency. 

(f) A duty to report annually on the state of free enterprise in the country 
and to propose legislation for the further protection of free enterprise. 


Mr. Scorr. We all have had a chance to read Mr. Schwartz’s state- . 
ment. I would be willing to dispense with the reading of it. 
Mr. Scuwarrz. I certainly do not want to read it. 4 

The Cnarrman. Are you ready for questions, then ? 

Mr. Scuwartz. I certainly am. 

The Crarman. I want to ask you this, Professor Schwartz. You 
were not permitted to file a separate minority report, separate in the 
sense that it was accepted by the Committee as a minority report and 
printed separately from the majority report, is that correct ? 

Mr. Scuwartz. I filed one. The Cochairmen of the Committee as- 
serted the right to break it up, to condense it and to distribute it 
through approximately 390 pages that you have before you in the 
Brownell Committee report. 

The Cratrman. In other words, it was chopped up and portions were 
put here and portions were put there. Do you think that you were 
fairly dealt with in that regard? 

Mr. Scuwarrz. The only reason T hesitate, Mr. Chairman, is that 
I regard my feelings of unfairness in this matter as the least of the 
issues involved and I do not want to give it any prominence, at all. 

I made my point very sharply to the members of the National Com- 
mittee. The breaking up of the dissent accomplished the purpose of 
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just spreading its force out entirely, so that people could not get the 
general drift which was an attack upon the whole direction of the re- 
port, rather than a complaint of itemized errors, as I saw them. 

The Cuatrman. Did you offer complaint to that treatment ? 

Mr. Scuwartz. I certainly made an issue of it before the committee. 

The Cuarrman. And what was the result ? 

Mr. Scuwartz. The Cochairmen did as they pleased. 

The Cuarrman. What is that? 

Mr. Scuwartz. They did asthey pleased. They broke it up. 

The Cuairman. Was there anyone else in the same position as you? 

Mr. Scuwartz. Professor Rostow of the Yale Law School, also. 

The CHatrrMan. What did he say about it ? 

Mr. Scuwartz. He sent a telegram of protest to Mr. Brownell. 
That did not change matters, either. 

The CHairman. Was his minority opinion also chopped up and 
spread in various texts of the majority report ? 

Mr. Scuwarrz. It was—yes, it was distributed, though he had fewer 
separate portions to distribute. 

Mr. McCutxocn. I would like to ask whether you are a doctor or a 
professor ? 

Mr. Scuwartz. A professor. 

Mr. McCutiocu. I would like to ask you whether or not the makeup 
or the format of this report of which you have complained prevented 
you from presenting any of your feelings on any of the major subjects 
or even minor subjects that were under consideration ? 

Mr. Scuwartz. They did not prevent me from presenting them, Mr. 
McCulloch. They just prevented my presentation from having the 
impact which it ought to have had as a dissenting opinion, joined in 
by a half dozen or more people. I had an opportunity to present them. 
I argued these matters before the Committee. I distributed my views 
tothe Committee. But they were buried by this device. 

Mr. McCutiocu. Do your views appear under major divisions of 
this Committee report, so that, if one studies it carefully, they are 
available to anyone who wishes to find them ? 

Mr. Scuwartz. Most of them are. I think one should underline 
your words “if one studies them carefully.” 

I have devoted a good deal of time since the publication of the 
report trying to find the parts of my dissent which were distributed. 

Mr. McCutiocu. Do you think the answers would be the same 
with respect to your colleague, the professor from Yale? 

Mr. Scuwartz. I think so, although I have not discussed that 
matter with him. He felt very strongly about the treatment of both 
dissents. 

Mr. Roprno. In other words, you feel that the effectiveness of your 
dissent to the report was actually silenced because of the way it was 
broken up in various parts ? 

Mr. Scuwartz. There is no question about it. 

The Cuatrman. You prepared this? 

Mr. Scuwartz. I had to print my dissent at my own expense in 
Philadelphia and distribute it to members of the Committee. 

There has been quite a demand for it from people who, if the views 
are adequately presented in the majority report, had no need of my 
dissent. The General Electric. Co. wrote to me for copies, as well as 
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others. I would assume that if I got fair treatment in the majority 
report they would not need my dissent. 

r. Materz. At the time the Committee was set up were you in- 
formed that your dissent would have to be placed in various sections 
of the repent 

Mr. Scuwartz. No. Again, I hope the Committee will at some 
point in the rather brief time I have here, allow me to pass from 
this question of the dissent to the question of the merits, but I want 
to make it clear that I never would have gone into a committee like 
this if I had had any notion that there would be any restriction what- 
ever on the dissent because there was in the press and generally, a 
feeling that the Committee might take a conservative view of the 
antitrust laws. 

There had preceded the organization of the Committee a 50-page 
article in the University of Michigan Law Review by Professor 
Oppenheim who became Cochairman of the Committee, and that 
article was addressed to the proposition that the so-called “rule of 
reason” should prevail throughout antitrust interpretation and admin- 
istration. 

That was certainly not wy view of it. And if I had had any thought 
that my opportunity to dissent at an appropriate time would be 
curtailed, I would have declined membership. 

Mr. Materz. Passing to the substance of your dissent and some of 
the subjects considered by the report, first let me ask you this general 
question. I might address the same question to Mr. Adams. 

Do you gentlemen feel that the Celler Antimerger Act is adequate 
to stem the current wave of mergers? 

Mr. Scuwartz. I think something more is required now in view of 
what has happened. It has been demonstrated that one can work 
with the language of the existing law without stopping mergers, but 
1 suppose my major point has to do with something that the Celler 
Act does not purport to deal with, that is, that we have some concen- 
trations of industrial power in existence that are too large. As I said 
in my dissent, it puts the whole antimerger restraint in a sort of ridi- 
culous position to say it is all right to have General Motors and 
United States Steel and A. T. & T., but you have got to get worried j 
when Studebaker and Packard, or Nash and Hudson get together. 7 

The Cuatrman. I realized that when we were considering the 3 
law. For example, United States Steel was able to get 

Mr. Scuwartz. Consolidated Steel. 

The Cuamman. Yes, the Consolidated Steel, which gave them a 
commanding position. If any act had been in effect then, I think that 
could have been prevented. But must we not start somewhere? We 
have got to make a beginning. wy 

It would be rather difficult to get a bill, an amendment to my act 

to apply retroactively. From a realistic standpoint it would not be 
easy. 
Mr. Scuwartz. We did get a section 11 of the Public Utilities 
Holding Company Act in 1935 which took apart the excessively large 
concentrations in the public utility holding company deal that re- 
quired them to confine themselves to technologically justified opera- 
tions in one State and adjoining States. 

Mr. Apams. I might add that this has not proved disastrous for 
the utility companies themselves. The health of the industry has: 
been improved since that act was passed. 
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Mr. Scuwartz. I should like to call the committee’s attention in 
this connection to one of my proposals for legislative action on page 
2 of my statement. I suggest that one direction in which the com- 
mittee’s investigation might go is to try the staff’s hands at a reorgan- 
ization of this kind, a real study of what could effectively be done with 
an organization like General Motors in the way of returning it to 
integrated operations, rather than to the tremendous consolidation 
you now have. 

* The Cuatrman. Could not the Sherman Act cover that? 

Mr. Scuwartz. We have had it for a long time and it has not pre- 
vented the growth, much less empowered the reversal of the trend. 
And if we look at the record of dissolution relief, we cannot be hope- 
ful. In the first place, you could do nothing about it unless they 
stepped out of bounds by abuses, because they are in the 50 os 
area, Which is said under the Sherman Act to be of a doubtful sig- 
nificance, so far as monopoly is concerned. And even if you find them 
off base, then you get decisions like the Alcoa that say that you can- 
not take apart a big industry that has defense implications, and you 
cannot take apart one big industry if its competitors are even bigger. 

Mr. Apvams. If I may supplement that statement, Mr. Chairman, 
the Sherman Act might not cover what we call conglomerate concen- 
tration, that is, a company might be big in absolute terms and may 
have 5 percent control in one industry and 10 percent in another, and 
15 percent in a third. Whether that constitutes a violation of the 
Antitrust Act in a sense of monopolizing a particular field is doubtful. 

Mr. Marerz. Do you feel that if the Celler-Kefauver Act were to 
be given a per se construction a lot of the mergers that have occurred 
would have been prevented ? 

Mr. Scuwartz. Well, I have, as I think the chairman put it a while 
ago, long had the view that those things forbidden by sections 2, 3, 
and 7 of the Clayton Act are forbidden per se, at least, when done by 
dominant companies. If that view had prevailed, the Celler Act 
would be an effective instrument for preventing further expansion 
by merger. 

The Cuarrman. Do you mean that the Celler Act would be applied 
prospectively and retrospectively ? 

Mr. Scuwarrz. Not retrospectively. I say that it would be effec- 
tive to prevent further expansion by merger. 

The Cuatrman. That is right, but you want us to go further and 
break up those companies which have merged heretofore. 

Mr. Scuwartz. That is one of the things I suggest as probably as 
desirable, but even with respect to prospective mergers, I think that 
if you really want to accomplish this result, of per se violation, you 
are going to have to enact something to that effect. 

I have made a suggestion here—this is on page 3, item 4—that 
Congress should declare that the restrictive practices, including mer- 
gers, of course, specifically named in the Clayton Act are unlawful 
without inquiry as to their competitive effects in a particular situation 
when engaged in by dominant firms. That would settle it. Then 
you would not have a big inquiry in cases like Pillsbury as to whether 
it was good or bad to have 45 percent control. 

The Cuarrman. I have reiterated, and I will say again, that we 
intended and the House and Senate reports clearly so indicate, that 
we wanted to apply the per se rule. 
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We had no idea that the rule of reason would be applied, which 
would weaken the amendment and make it almost abortive. We had 
no such idea in mind. But those ideas have been added to the act 
sr mania placed on it by the Federal Trade Commission and 
others. 

Mr. Scuwartz. I think that the legislative history is somewhat 
stronger than the language of the Celler amendment. The legislative 
history makes that quite clear. 

Mr. Scorr. Could I ask you a question. You are a fellow home 
towner. 

In the second of your recommendations, “A program for legislative 
action,” you state: 

A legislative committee might conduct pilot studies of a few of the very largest 
industrial giants with the specific objective of drawing up tentative reorganiza- 
tion plans that would limit these enterprises to reasonably related activities 
on a scale justified by technological requirements. 

I wonder if you would elaborate for us and explain what you have 
in mind regarding the reasonable relationship of technological require- 
ments. I need some education on that. 

Mr. Scuwartz. I am suggesting a study, and I am not going to indi- 
cate the answers to the study before it is made. However, it is well 
known that the common justification given for the very large concen- 
trations of industrial power today is the justification that you have 
to conduct business on this scale in order to do it efficiently. 

I think that an examination of any of our very large corporations 
will show that they have gone far beyond the pomibilies of such a justi- 
fication. You may have to have a big plant like the Fairless works 
to do a decent job of steel making, but you do not have to have 10 of 
those plants. 

You may have to be engaged in some internal transportation to 
run a petroleum business, but you do not have to control the pipelines 
as ak in order to refine petroleum efficiently. 

An inquiry of that sort that I would have the committee make 
in a limited number of cases, just to see what the problems would be 
would help. You have the subpena power. I am not suggesting 
that this be done in public hearings. I do not think that you can 
do it effectively that way, but a study of what kind of reorganization 
“9 oe very large industries could be efficiently done would be valu- 
able. 

Mr. Scorr. In discussing the proposed reorganization of plants in 
various fields, I have in mind—without any relationship to the pend- 
ing antitrust case against Du Pont which I know nothing whatever 
about—but taking that company as an illustration, it has moved 
from gunpowder to nylon. 

I thought that there was some support for what I call the truffle 
theory, that is, when the French farmer takes a pig out and he roots 
around, and he knows that if the pig digs under a certain number 
of trees, he will eventually find some truffles. That is all the pig 
knows. When the pig gets close to the truffle, the farmer smacks 
the pig on the nose and grabs the truffle. 

Is the Government going to penalize the research departments 
of industry that move from gunpowder to this big truffle that we 
call “nylon” and say, “Because you have proliferated into various 
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other fields, we are going to crack you on the nose and take the 
truffles away from you?” 

Is that what you teat in mind with regard to that? 

Mr. Scuwarrz. I have no mind whatever to penalize enterprise. 
Any developments of that sort, even if we were to go as far as you 
suggest, would be confined to the very largest organizations and no 
penalty whatever would be involved, because if we assume that the 
expansion into the allied line was such as we would disapprove in a 
study of this sort, all that would be involved would be a sale of that 


line. 
I may say that if the movie industry had accepted the Govern- 


ment’s position and sold its exhibition houses when the Govern- 
ment first asked for it, they would have been much better off finan- 
cially than today. 

Mr. Scorr. I certainly agree with you on that one. 

Mr. Scuwartz. There is no penalty involved in the separation by 
sale of a prosperous business. 

The CuarrMan. I am very interested in your comment which was 
at least contained in the report, concerning Iranian oil. You state: 


The oil industry also furnishes the most remarkable illustration of a ten- 
dency toward exemption from the antitrust law by action of the executive 
branch of the Federal Government. The tendency to give more discretion to 
the executive department manifests itself in the proposal of the majority to 
expand the consent decree practice and in the recommendation of legislation 
authorizing the President to grant exemptions in pursuance of national defense 
objectives. But the most striking recent exercise of executive discretion to 
dispense with competition was in the case of the Iranian oil cartel, where, 
without legislative authority, five leading American companies were permitted 
to join with dominant foreign interests in the greatest international oil cartel 
the world has seen. Its membership comprises the producers of no less than 
87 percent of the free world’s oil. 

In essence, what occurred was this. The Iranian Government decided to 
nationalize the properties of Anglo-Iranian Oil Co., a British enterprise holding 
an exclusive franchise in Iran. There was disagreement over the amount to be 
paid and of their returns. Western governments and oil companies having 
concessions in other Middle East countries supported the British. An impasse 
led to shutdown of Iranian production and an economic and political crisis in 
Iran. Iranian public dealing made it necessary that the hated British monopoly 
be at least partially displaced. The new international cartel was the answer. 
Perhaps it was the right answer, from the military-diplomatic point of view, 
despite some indications that we may have succeeded in diverting a portion of 
Iranian ill will from the British to ourselves, and despite rumblings of protest 
already heard in Europe against the economic consequences of the Near East 
oil cartel. But objections to the plan from the standpoint of American antitrust 
policy are formidable. Here were huge enterprises already established on 
various concessions in the Middle East with more than adequate reserves of oil. 
Some of them had already been officially accused of conspiring to maintain an 
artificially high price for this cheap middle eastern petroleum. The Wall Street 
Journal reported the open secret that one of their main concerns in entering 
this pool was to see to it that Iranian production should not return to the world 
market too rapidly so as to hurt the world price. Only the antitrust laws stood 
in the way. This obstacle was surmounted by an extraordinary dispensation 
granted by the executive department, without sanction of any statute of Congress. 
Moreover, this executive exemption contained no conditions designed to safeguard 
the public interest or the interest of American oil refiners who must buy foreign 
crude, When the American five and their European partners met to discuss 
Iranian production policy they must inevitably take into their production and 
sales from other concessions and even at home. Discussion of production becomes 
in the end discussion of the market and of price. No representative of the 
American public sits in on these discussions. There is no guaranty of any sort 
that this private cartel coordinated production of the world’s cheapest oil will 
give the public the benefits of this low cost. 
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And there is more to the same effect. I agree with you that it may 
have been the proper thing to do from the diplomatic and from the 
military standpoint, but there was, in my opinion, a violation of our 
antitrust fabric. And when the Executive takes it upon himself 
through the Attorney General to give the imprimatur of approval to 
an agreement of this sort which appears to be a flat violation of our 
antitrust laws, and does it without any kind of congressional authority, 
I think that is reprehensible. 

It would have been very easy for the executive branch and the At- 
torney General to come to Congress and to ask for appropriate changes 
in the antitrust laws. We do permit exceptions, and allow clearances 
from the antitrust laws under the Defense Production Act, but these 
companies apparently were not satisfied with that kind of clearance, 
because it would end with the termination of the Defense Production 
Act. Sothey got a general clearance which may last forever—nobody 
knows. 

I think the oil cartel runs for 40 years. 

Mr. Scnwarrz. Yes. 

The CHarrMan. So they got a carte blanche go-ahead, and entered 
into these arrangements, which, as you say, not only affects Iranian oil, 
but also affects the oil industry here, not to mention dividing of the 
world market. 

I think it is high time that this committee take a look at that situa- 
tion. 

Where did you get your information from about this Iranian cartel ? 

Mr. Scuwarrz. A good deal of it was public. And I get it from 
that radical paper, the Wall Street Journal. They not only said it 
was an immunity, but they made it perfectly clear that the purpose 
of the cartel was to prevent the Iranian oil from returning to pro- 
duction so fast that it would disturb the price structure. They also 
spelled out what you have just said, Mr. Chairman, that they were 
dissatisfied with the protection that the defense production exemption 
could give them and would not even accept an ordinary release. 

The Cuatrman. In other words, they held the whip hand under 
the ot reumstances. They dictated to the Government what should be 
done? 

Mr. Scuwartz. I think very often defense considerations conceal 
a good deal of private policy. And I point to that not only in connec- 
tion with the Iranian oil, but in connection with the Alcoa case, and 
in other situations, in which private parties have said, “You cannot 
do this to us, because national defense stands in the way.” 

And when you add that national defense always leads to secrecy—it 
puts a considerable part of the important business of the Govern- 
ment of the United States beyond criticism by the public, and to a 
considerable extent by Congress. 

The CHarmman. You heard Judge Barnes say that so far as he 
understood the Attorney General did not give clearance to these oil 
companies. 

Mr. Scuwarrz. I had some difficulty making out exactly what Judge 
Barnes was saying at that critical point. 

The CHatrmMan. The inference was that he gave, that is, the At- 
torney General gave an opinion to the Chief Executive. 

Mr. Scuwarrz. He said that no immunity had been given. That 
might turn on what he regards as an immunity. 
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The CuatrMan. That is contradicted by the statement issued by 
the Standard Oil Co. from which I read this morning. That state- 
ment said that the companies were given—I do not remember what 
word was used—something in the nature of a clearance or immunity 
or absolution from the antitrust laws. 

Mr. Scuwarrz. Yes, they refused to go into it until they had such 
protection. 

Mr. Scorr. I am under the impression that Judge Barnes held up 
the same clipping you refer to there, and said that it was full of in- 
accuracies. 

Mr. Scuwartz. That is the clipping that I showed him. He said 
it was inaccurate. In what respect, I do not know. 

Mr. Scorr. That is a subject that I know nothing about. I do not 
want to probe into it. 

Mr. Scuwartz. Mr. Scott, there was a continuous series of public 
reports. I took it largely from the Wall Street Journal. I have all 
of those clippings here. 

The whole course of the negotiation was very much covered. The 
nature of the difficulties they encountered was reported without con- 
tradiction. The antitrust laws stood in the way. They did not go 
into it until they got an assurance that the antitrust laws would be 
waived in relation to their enterprize. 

As a lawyer, I would have advised them the same way. 

Then they went ahead. I assume, therefore, that they got reason- 
able satisfaction from the Government. 

Mr. Roptno. If the recommendations contained in the Attorney 
General’s report were followed, do you think that this trend of mergers 
and monopolies would be stopped ? 

Mr. Scuwartz. You say, if the recommendations of the committee 
were followed ? 

Mr. Roprno. Yes. 

Mr. Scuwarrz. On the contrary, I think that the net effect of the 
committee’s recommendation is to weaken and not to strengthen our 
law. 

I hasten to say at once that the report is full of fervent admiration 
for the Sherman Act. . Nobody avows himself as being opposed to 
the antitrust laws. I do not mean to question the sincerity of these 
avowals, but it is not important to say that you are against sin. You 
have to define what you regard as sin. 

In this report they undertake to define what they regard as anti- 
competitive activity. 

Mr. Scorr. As to sin, I suppose that each of us has his own private 
definition. 

Mr. Scuwartz. Yes; but we all unite in hating it. 

Mr. Scorr. That is right. 

Mr. Scuwartz. This committee was unanimous in that regard. 
lt developed differences of opinion as to what was economically and 
legally undesirable. In that regard I have listed, by the way, to 
show the general drift of the committee’s thinking, on page 1 of 
this statement, about a dozen items where I think the committee failed 
to meet the problem. And in particular where they made proposals 
that would weaken the laws. These are just headings. If we had 
time here today, I would be prepared to demonstrate, for example, 
what had been done to the Robinson-Patman Act which is not, of 
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course, repealed, but where there are espoused a number of inter- 
pretations that would very much weaken that law. I would be pre- 
pared to show you that in relation to the exclusive-dealing provisions 
of the Clayton Act they adopt a view that would much undermine 
the existing restraints of the law. 

They say, for example, that a manufacturer might tie up all of 
the distributors in a trade—all of the wholesalers—I mean, by exclu- 
sive contracts, saying that they must handle his product and not 
that of his competitors. This report says that unless this results 
in actual foreclosure from the market it does not violate section 3 
of the Clayton Act. And they give examples of nonforeclosure. They 
say if it is feasible for this manufacturer to reach his customers by 
other means—I take it they mean by mail-order or by door-to-door 
sa!es—no violation results. 

I do not know what the Clayton Act could have intended to accom- 
plish if not to prevent one manufacturer from preempting all of 
the normal means of distributing a product. But to espouse an actual 
foreclosure test for the Clayton Act is not to repeal section 3, but 
it sure is to deal it a body blow. 

The CarrMaAn. Do you think that the opinion rendered by the 
Justice Department that participation in the proposed consortium 
would not violate the United States antitrust laws, which is the exact 
language in the brochure of one of the participants, do you think 
that opinion would have some effect upon the domestic cartel suit 
now pending in the United States courts? 

Mr. Scuwartz. Well, pending further explanation I would regard 
the giving of such an opinion as inconsistent with the basis of the 
suit which is pending. I would expect, as defense counsel—I expect 
that defense counsel will say—when that suit is pressed, if it is 
pressed, “Why, the Government approved this thing as essential to 
the national defense.” 

Tt is a collaboration of the same kind and of approximately the 
same scope as is being challenged by this suit. 

What answer will be made to that depends upon documents which 
in part are not available to any of us. 

The CuarrmMan. Were any of these documents available to the mem- 
bers of the committee relative to the consortium ? 

Mr. Scnwarrz. I cannot say what was available to some members. 
They were not circulated among the members of the committee. 

I recall you asked this morning, Mr. Chairman, whether some of 
these documents got into private hands. It seems to me inevitably 
they got into private hands. The people who sought this assurance 
must have seen it some time. 

The Cratrman. And was there any discussion as to how Fortune 
got the documents? i 

Mr. Scuwarrz. No; we did not discuss the Fortune article. i 

Mr. Maerz. I understand that at one time you were Chief of the 4 
Decree Section of the Antitrust Division; is that correct? 

Mr. Scuwartz. Yes. 

Mr. Marrtrz. Would you express an opinion as to whether the De- 
partment of Justice before negotiating a consent decree should give 
public notice to all interested parties and afford them an opportunity 
to be heard? 
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Mr. Scuwartz. I think that would be a useful device, especially in 
the light of the practice growing up and approved in the committee 
report of negotiating before the filing of a complaint. What that 
means, is that the defendants, of course, know that somethmg is brew- 
ing and probably that a complaint will be filed against them. They 
come in and say, “Do not file that complaint until we can agree, if we 
can agree, on relief.” It is not unusual to have the complaint and the 
decree filed on the same day. 

To my mind what that means is that you have a kind of a private 
bargain between the Antitrust Division and the defendant where a 
lot of other people who have an interest have not been heard from. 
So that I would certainly think that it would be useful to do at least 
that much to preserve the rights of other interested parties. 

I would like to associate with my answer to that question an under- 
lining of what I said about the whole problem of treble damages. 
One of the recommendations of this report is that a person victimized 
by an antitrust conspiracy shall no longer have the right, the manda- 
tory right, to recover treble damages. I add that with the prevalence 
of consent decrees, as a practical matter it is getting very difficult—it 
always have been very difficult—for private victims to recover even 
comperksatory damages. 

The reason for that is this: If the Government tries their case and 
gets a conviction, that record of conviction, or the Government’s win 
makes a prima facie case for private people who can show that they 
were injured, but if you get a consent decree or a nolle plea, the thing 
talked about this morning, the law provides, section 5, that that does 
not constitute a prima facie case for the victim. 

The result is that since most victims are small and not capable of 
conducting tremendous investigations for themselves they never get 
anything. 

I would think that the committee might well give consideration to 
devising a procedure at the conclusion of every antitrust case for an 
open hearing, I mean, near the conclusion—not after it has been de- 
cided—at which objections to the proposed relief might be made. And 
in addition an arrangement for compensating all of the victims, with 
compensatory damages, at least. 

The Cramman. The committee recommended doing away with 
mandatory treble damages. 

Mr. Scuwartz. They wanted to take away some of the existing 
rights and thus to weaken the incentive for private antitrust 
enforcement. 

The Cuamman. Did they not recommend limiting the actual dam- 
ages to 4 years? 

Mr. Scuwarrz. That was another way in which they weakened it. 

The CuHarrman. What is the reason for that? 

Mr. Scuwartz. I simply must go. I explained to the members 
of your staff that I would have to go at this time. 

Mr. Scorr. May I ask one “quick” question? If Bethlehem- 
Youngstown is big enough to survive, United States Steel must be 
too big. You have that in your paper. You do not mean by that, 
surely, that as soon as a corporation passes the survival point it is 
ready for breakup ? 

Mr. Scuwartz. No, no. I think you are making too much of a 
literary idea or device, Mr. Scott. I am only pointing out that 
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you cannot justify the continuance on technological grounds of a 
corporation as large as the United States Steel, if you say at the 
same time all these smaller companies are perfectly fit to survive it. 
You must make a choice. Are you going to allow a merger process 
to continue until there are just 2 steel companies or 3 steel companies, 
or do you really think it is possible in our age to survive with 15? 
And with some of them fairly small ? 

If it is possible to operate a steel plant on the scale of one of these 
small ones, you cannot, on the other hand, argue that you must have 
a United States Steel Co. for technological reasons. 

Mr. Scorr. The little ones are surviving in competition with the 
big ones. Is that not the other side of the shield ? 

Mr. Scuwartrz. They are not surviving in competition. They are 
surviving in part under the umbrella of the big ones and in part 
by a kind of interpretation of the law almost that requires the big 
ones to protect them. And many of them are not surviving. 

May I just call attention to Chairman Howrey’s statement, again 
reported in the Wall Street Journal, where he indicated that he would 
like to see the automobile industry’s Big Three broken up into smaller 
companies if there were a law under which it could be done. 

He said: 

We, the Federal Trade Commission, think there is an unfortunate concentra- 


tion of production in the automobile field. 
You do— 


asked Representative Yates. 


Why do you not take action. 
Because— 


replied Mr. Howrey— 
there is no law I know of under which you can do anything about it. 


Mr. Scorr. What paper was that in? 

Mr. Scuwartz. That is the Wall Street Journal of March 21, 1955. 

The CHarrMan. It was very gracious of you to come. 

Mr. Scuwarrz. I am sorry that I did not have more time. 

The Cuarmman. May I ask you a question, Mr. Adams, that I pro- 
pounded to Professor Schwartz. What was the reason for your 
committee coming to a conclusion that actual damages should be 
limited to 4 years? 

Mr. Apams. I do not know. 

The CHarrMan. Was it because the statute—— 

Mr. Apams. That was not quite clear to me, Mr. Chairman. I am, 
Sons not competent to judge an issue of that sort, not being a 

awyer. 

The CHatrMan. Were you a member of the particular task force 
that made that recommendation ? 

Mr. Apams. Well, I imagine I am precluded from saying which 
task force I am on by the standards set up by Judge Barnes and Pro- 
fessor Oppenheim. 

The CuHatrman. Was that decision arrived at by the cochairmen 
rather than by the committee itself, namely, that the names of the 
task groups could not be made public? 

Mr. Apams. That was a decision of the cochairmen, yes. 

The Cuarrman. And not the Committee ? 

Mr. ApAms. Not the committee, so far as I know. 
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The Cuamman. Why does it bind you? 

Mr. Apams. Loyalty to the Committee. I disagree with many of 
the things they did, but I want to attack them on the merits if I 
must attack them. 

Mr. Maerz. Do you think that the policy of the Sherman Act is 
inconsistent with the policy of the Robinson-Patman Act? 

Mr. Apams. Well, that argument has become quite fashionable 
in recent years, that is to say, that the Sherman Act promotes hard 
competition and the Robinson-Patman Act promotes soft competition. 
I personally do not hold to that view. 

I think if you refuse to carry out the purpose of the Sherman 
Act and break up existing concentrations of economic power then you 
must do something to control the practices that these large power 
concentrations can use. 

Price discrimination, of course, is one of them. 

You cannot support the status quo and say that the big ones shall 
be allowed to stay as big as they are and grow bigger and then say 
that they shall also have the right to engage in exclusive arrangements 
and price discrimination, et cetera. 

I think the Robinson-Patman Act is perhaps an unhappy compro- 
mise with a difficult situation, but I would not say that large companies 
ought to have the right to engage in price discrimination simply by 
pleading good faith as their defense. 

I would look at the effect in the market place, rather than intent 
as the crucial question by which to judge price discrimination. 

Mr. Roptno. Do you agree with Professor Schwartz that some legis- 
lation is desirable which would provide for the breaking up of super 
concentrations like General Motors and United States Steel? 

Mr. Apams. Again, I do not want to judge a question of fact. Suf- 
fice it to say that 6 years ago before this committee—and the chairman 
might recall it—I suggested that a statute be enacted somewhat 
along the lines of the Public Utility Holding Company Act of 1935; 
that that statute be applied to the industrial sector of the economy. 

I think that we ought to promote free enterprise and competition, 
but I do not believe that firms should grow to gigantic size without 
limit. Certainly, they should not grow much beyond the size necessary 
for efficient operation. 

Mr. Ropino. If they have already grown to such a size, are we going 
to permit them to continue at that size? Probably they will be getting 
bigger while at the same time we might look askance at others that 
may be growing to that size. 

Mr. Apams. I would say that we just have to tackle the problem of 
size, whether it be horizontal, vertical or conglomerate. We have to 
do something about the existing concentration of power because if we 
permit it to continue, we are in effect stifling the free enterprise of 
potential competitors. 

Mr. Maerz. You say in your statement: 

It is unwise to bar the royalty-free licensing and dedication of patents as 
remedies for antitrust violations. 

Why is that so? 

Mr. Apams. I think the courts under current interpretation have 
wide latitude in drafting equity decrees. There is no evidence that 
I am aware of that the courts have ever abused their equity power, 
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that is, that they have gone too far. As far as I know, there have 
been very few cases, if any, where the courts in other than consent 
decrees have approved dedication of patents or royalty-free licensing. 

Certainly the committee, on the basis of available evidence, was not 
justified, in my opinion, in taking this drastic stand against the use 
of a remedy which has not been abused in the past. 

Mr. Matetz. Do you feel that a patent owner should be given a right 
to impose price-fixing and territorial restrictions on his licensee 

Mr. Apams. No; t would not. I think a patent is a privilege and 
not a right. It is a monopoly privilege granted by Government. 

I would not favor the extension of that monopoly privilege to such 
other areas as price fixing, territorial allocations, and so on. 

Mr. Maerz. What would be the economic consequences of giving 
a patent holder the right to impose restrictions ¢ 

Mr. Apams. It would simply extend his monopoly power. 

Mr. Materz. Would it have an anticompetitive effect upon the 
economy ¢ 

Mr. Apams. I think it would; yes. 

Mr. Scorr. I think that we both share concern about gigantism 
in business. Are you just as afraid of big government as you are of 
big business ? 

Mr. Apams. Very much so, Mr. Scott. Asa matter of fact, one of 
the reasons I believe in some degree of unmerging or deconcentration 
in industry is to obviate the need for big government, because big 
industry will create big labor and it will create big government. And 
I think large power concentrations are undesirable. 

Mr. Scorr. Thank you. That is all. 

Mr. Materz. Do you think that the tests suggested by the Attorney 
General’s committee for establishing a violation of the Celler Act 
indicate the necessity for a wide economic investigation in each case? 

Mr. Apams. Well, they militate in that direction, I would say “Yes.” 
I think the committee would be in favor of conducting a larger and 
more comprehensive economic investigation than I would—that is, in 
my opinion, if a dominant firm acquires the assets or the stock of 
competing enterprises, I would say that is a substantial lessening of 
competition. 

Mr. Materz. Do you feel that the tests suggested by the committee 
in connection with possible Celler Act violations represent a possible 
extension of the Sherman Act rule of reason to a Celler Act case? 

Mr. Apams. I think so. If that were done, I think that would be 
unfortunate. Professor Schwartz has commented on the “actual fore- 
closure” test which the committee set up for section 3 violations. 

I do not think this test should be applied in Clayton Act cases, 
either under section 3 or under section 7. 

Mr. Materz. As an economist do you feel that the Sherman Act 
the rule of reason has any place in administering the Clayton Act? 

Mr. Apams. No, sir. The very purpose of the Clayton Act was to 
outlaw practically per se certain specific practices which Congress 
deemed to tend in the direction of monopoly. The reason the Clayton 
Act was passed was to single out those practices. 4 

And you cannot apply a Sherman Act test to a Clayton Act viola- | 
tion, because if you do you obviate the need for the Clayton Act. You 
might just as well have a Sherman Act on the statute books and 
nothing more. 





ANTITRUST AND MONOPOLY PROBLEMS 307 


Mr. Maerz. Some complaint has been made to the effect that the 
committee’s recommendations with regard to the Robinson-Patman 
Act amount to applying the rule of reason to a Robinson-Patman Act 
case. I wonder if you would comment on that. 

Mr. Apams. I think that is quite correct. 

There, again, the committee would go into a much more detailed 
economic investigation than I would. An absolute good faith defense 
under the Robinson-Patman Act, I think, is fatal because a company 
engaging in price discrimination can just plead good faith and then 
we can no longer object to sin. I would look at market effect rather 
than intent as crucial under the antitrust laws. 

Mr. Materz. Is it not true that the Congress in passing section 2 
(a) of the Robinson-Patman Act intended that injury to the individual 
competitor be the guidepost ? 

Mr. Apams. That is what the statutory provision says. 

Mr. Maerz. As I understand it, the committee recommends that 
section 2 (a) of the Robinson-Patman Act be construed as applying 
only where the injury is to the vigor of competition in the market 
generally. 

Mr. Apams. That is correct. 

Mr. Maerz. Would not that recommendation amount to writing 
out of section 2 (a) of the statute, the injury to individual competition 
test ? 

Mr. Apams. Absolutely correct. 

Mr. Maerz. Did you dissent from that recommendation of the 
committee ¢ 

Mr. Apams. I dissented from the entire section on distribution, 
insofar as it relates to the Robinson-Patman Act and the Miller- 
Tydings Act and the McGuire Act. 

Mr. Roptno. Do you believe that the recommendations of the At- 
torney General’s Committee if followed would stop the present trend 
of mergers and monopolies? 

Mr. Apams. There are no recommendations that I am aware of in the 
Committee report for stronger enforcement. The Committee dis- 
cusses mergers, but there is no recommendation to the effect that the 
enforcement agencies step up their drive against mergers and 
consolidations. 

The CuatrmMan. Do you think it was appropriate for Mr. Howrey, 
Chairman of the Federal Trade Commission, a quasi-judicial body, to 
take a seat on the Attorney General’s Committee ? 

Mr. Apams. I would not want to judge that, Mr. Chairman. 

The CuHatrman. Do you think anybody in a quasi-judicial position, 
when they have to determine questions discussed by the Committee in 
cases coming before them, should have served on that Committee ? 

Mr. Apams. I would not want to comment on that, Mr. Chairman; 
very respectfully, I would decline. 

The Cuamrman. The Supreme Court has decided that treble dam- 
ages obtained by a private citizen are fully taxable. You are aware 
of that; are you not? 

Mr. Apams. No, sir; I am not. 

The Cuarrman. That is a recent Supreme Court decision which 
changed the idea that most people had that treble damages were not 
subject to taxes. Is not that decision likely to discourage the bringing 
of treble damage actions? 
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Mr. Apams. It might. 

ioe Cuazmam. Do you think we should change the statute in that 
regard ? 

Mr. Apams. Well that, certainly, would not do any harm. 

Mr. Matrez. Do you agree with the legislative recommendations 
of Professor Schwartz—are you familiar with them? 

Mr. Avams. Which ones in particular are you referring to? 

Mr. Materz. He has in his statement suggested 12 legislative 
changes to the present antitrust laws. 

Mr. Apams. By and large, I think they represent a constructive 
approach. Of course, you know, Mr. Maletz, that Professor Schwartz 
rey I disagree on the question of fair trade. He is against it. I am 

or it. 

Mr. Materz. Apart from disagreement on fair trade, would you go 
along with Professor Schwartz in his other recommendations? 

Mr. Apams. By and large, yes. 

Mr. Materz. That is all. 

The Cuarrman. Are there any further questions? If there are no 
further questions, we want to express our gratitude to you for being 
so patient. We are very grateful to you for the answers you have 
given and for your direct statement. It was very helpful to the 
committee. 

Mr. Apams. Thank you, Mr. Chairman. 

The CuatmrmMan. The committee will now adjourn until tomorrow 
morning at 10 o’clock when we shall hear from the distinguished 
Senator from Illinois, Senator Douglas, and the Assistant Attorney 
General, Stanley M. Barnes; also, we will hear from Mr. Sigmund 
Timberg of Washington, who was formerly with the Department of 
Justice and now holds a responsible position as counsel to one of the 


agencies of the United Nations. 
(The prepared statement of Dr. Walter Adams follows:) 


TESTIMONY OF Dr. WALTER ADAMS, MICHIGAN STATE UNIVERSITY 


My name is Walter Adams. I am an associate professor of economies at 
Michigan State University and a member of Attorney General Brownell’s National 
Committee To Study the Antitrust Laws. I appear here today at the request of 
your distinguished chairman, and speak as a private citizen. 

The report of the Brownell committee represents, by and large, a professionally 
competent statement of existing law. As such, it makes a signal contribution 
to knowledge in the antitrust field. But the report goes further. It makes 
several specific recommendations for legislation, administration, and interpreta- 
tion—recommendations which leave one with the impression that there has been 
too much rather than too little antitrust enforcement. Only a handful of the 
recommendations can be said to strengthen the antitrust laws. Nowhere, how- 
ever, is there a suggestion that administration and enforcement be stepped up— 
that aggressive action be taken against the forces which tend to undermine our 
free enterprise system with the erosive powers of monopoly. Viewed in the 
context of economic reality, the committee’s recommendations breathe caution 
and conservatism. Their implementation is not likely to meet the challenge 
of our time. 

We are witnessing today a growing concentration of economic power. The 
merger movement is in full swing, and the engines of monopoly are propelled by 
high-compression, superhorsepower motors. Yet we seem blithely unaware of a 
safety problem. We seem to do little about devising more powerful breaks and 
more effective safety mechanisms, and the committee appointed to study this 
problem makes only half-hearted gestures to slow down the horsepower race. 
It shows an inordinate concern for potential violators of the speed laws. The 
penalties it recommends are not such as to deter future violations; the corrective 
measures it suggests are excessively mild and unlikely to prove effective. 
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Indeed, the committee advocates relaxation of some safeguards which existing 
law provides for protecting the public. 

Specifically, I believe it is unwise to increase Sherman Act penalties by only 
$5,000. It is unwise to restrict the use of dissolution, divorcement, and divesti- 
ture to extreme cases. It is unwise to bar the royalty-free licensing and dedi- 
cation of patents as remedies for antitrust violations. It is unwise to accept, 
with equanimity and complacency, the Federal Trade Commission’s ambivalence 
toward the Antimerger (Celler-Kefauver) Act of 1950. It is unwise to condemn 
basing-point systems only where they are proved to be an outgrowth of con- 
spiracy (what other types of basing-point systems are there?). It is unwise 
to endorse such court decisions as U. 8. v. Standard Oil of Indiana which make 
good faith a complete defense to a charge of price discrimination, and thus 
vitiate the basic purpose of the Robinson-Patman Act. It is unwise to advocate 
repeal of the Miller-Tydings and McGuire Acts without suggesting other means 
of guarding against loss-leader selling. It is unwise to tolerate, without more 
than a gentle slap on the wrist, the anticompetitive regulatory policies of such 
agencies as the ICC and the CAB. 

Time precludes my elaboration on more than two of the above criticisms. 
First, with respect to price discrimination, the report is based on the implicit 
assumption that, in imperfect markets, uniform prices do not make for com- 
petition; that, in such markets, a rigid price structure can be undermined only 
through price discrimination ; that powerful buyers must, therefore, be allowed to 
extract discriminatory discounts from powerful sellers, so that they can pass 
these economies on to consumers in the form of lower prices. In this view. 
the Robinson-Patman Act promotes uniform prices and condones “soft” competi- 
tion whereas the Sherman Act encourages lower prices and “hard” competition. In 
this view, by a simple process of double think, price discrimination becomes price 
competition and a Robinson-Patman vice a Sherman Act virtue. 

That such reasoning, though currently fashionable, is of only doubtful validity 
has been demonstrated by Professors Dirlam and Kahn in their careful study 
of the A. & P. case. According to Dirlam and Kahn, A. & P. was not very 
successful in obtaining price concessions from powerful oligopolist suppliers— 
notably the soap, cereal, and biscuit companies. The evidence does not indicate 
that it ever tried to bargain for concessions from the highly concentrated pro- 
ducers of evaporated milk. Where it did get discriminatory discounts from 
oligopolists like the milk distributors of Buffalo, New York City, St. Louis, and 
Chicago, A. & P. kept them top secret and apparently did not pass them along 
to the consuming public. More typically, the company got concessions not from 
strong but from weak suppliers— the canners, the fruit and vegetable growers 
and shippers who are too numerous and too unorganized to exploit anybody. 
Here, too, however, there is no telling whether the concessions actually resulted 
in general price reductions. As Dirlam and Kahn observe, the countervailing 
power exercised through price discrimination “is not always nor necessarily 
beneficient, unless one defines it so. The same power can be used to ‘counter- 
vail’ or to exploit. It may be used in a way which in the end benefits the 
ultimate consumer, or it may benefit only its possessor.” 

On the evidence so far available, I am not convinced that we must relax the 
prohibitions on price discrimination in order to save the consumer from the 
depredations of “soft” competition. To be sure, price discrimination is one way 
ef undermining a rigid price structure in highly concentrated industries, but it 
is not the only way. The obvious alternative is to attack the disease rather 
than the sympton, and to do so by more intensive prosecution under section 2 of 
the Sherman Act. But here the opponents of “soft” competition balk. They 
want to attenuate the sweep of the Robinson-Patman Act without at the same 
time recommending a more comprehensive dissolution, divorcement, and divesti- 
ture program under the Sherman Act. They want to weaken rigid price 
structures by permitting a more widespread and regular resort to price discrimi- 
nation, but they are unwilling to launch a frontal attack on the market power 
which lies at the root of those rigid price structures. When it comes to imple- 
menting stronger remedies under the Sherman Act, the apostles of “hard’’ compe- 
tition lose their nerve. They suddenly become cautious and solicitous—* arful 
that dissolution of monopolistic giants may upset the status quo. In my opinion, 
their position is neither consistent nor sound. 

Secondly, with respect to the regulated industries, the Committee could never 
bring itself to disavow—forcefully and unequivocally—the “soft” competition 
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fostered by the ICC and the CAB. Over the years, these agencies have stifled com- 
petition in trucking and air transport by imposing undue and unjustifiable bar- 
riers against the entry of newcomers. They have protected entrenched interests— 
the railroads, the certificated truck lines, and the “grandfather” carriers—from 
competition which is economically feasible and desirable. They have done so 
without showing any deleterious effects which may flow from increased compe- 
tition. Never, for example, has the ICC shown that the trucking industry is a 
public utility any more than restaurants, filling stations, or laundries. Never 
bas the CAB demonstrated that the swollen profits of the major airlines—which 
have increased thirteenfold in the first 2 months of this year as compared to a 
similar period last year—would be unduly diminished by the certification of 2 or 
3 new airlines. Suffice it to say that, on economic grounds, there seems little 
excuse for severely limiting entry into these fields. On the contrary, there 
seems ample room for “hard’’ competition both in the trucking and air trans- 
port industries. 

Summarizing, then, I would say that on balance the Brownell Committee report 
does not come to grips with the significant antitrust problems of the day. The 
message of this comprehensive document is best described, perhaps, in the words 
of Mr. Dooley: “The trusts are hideous monsters. On the one hand, I would 
stamp them under foot. On the other hand, not so fast.” 


The CuatrMAN. We will now adjourn until 10 o’clock tomorrow 
morning. 

(Whereupon, at 4 p. m., the committee stood in recess to reconvene 
at 10 a. m. Friday, May 13, 1955.) 
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FRIDAY, MAY 13, 1955 


House oF REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
The subcommittee met, pursuant to notice, at 10:05 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 
Present: Representative Celler (chairman), Rodino, Rogers, and 
McCulloch. 
Also present: Robert A. Bicks, legal assistant to Judge Barnes and 
executive secretary to Attorney General’s committee. 
Herbert N. Maletz, chief counsel; Kenneth R. Harkins, cocounsel; 
and Theodore J. Kreps, economic consultant. 
The CHarrman. The meeting will come to order. We have the 
nese distinction this morning of having as our first witness the 
istinguished Senator from Illinois, Mr. Douglas. We would be 
very happy to hear from you, Mr. Douglas. 


STATEMENT OF HON. PAUL H. DOUGLAS, MEMBER OF THE UNITED 
STATES SENATE FROM THE STATE OF ILLINOIS 


Senator Doueias. Thank you, Mr. Chairman. 

I welcome this opportunity to appear before the Antitrust Sub- 
committee of the House Committee on the Judiciary, and I appre- 
ciate the cordial invitation which you extended to me to testify. 

As chairman of the Joint Committee on the Economic Report, I 
assure you that we have a deep interest in your deliberations. The 
basic legislation under which we operate, the Employment Act of 
1946, states its central purpose to be “to foster and promote free 
competitive enterprise” recognizing it fully as the great energizer of 
our people and the main source of our economic strength. What- 
ever impairs or destroys free competitive enterprise by so much 
are or destroys maximum employment opportunity, production, 
and purchasing power. 

I think perhaps we should state the basic economic principles which 
underlie those of us who believe in a vigorous antitrust policy. These 
fundamental principles are very simple. We hold, first, that competi- 
tive markets, rather than directives from Washington or from Wall 
Street are the most efficient instruments for organizing production 
and consumption. 

_ Second, we believe that a free economy can best generate jobs and 
incomes if it responds to the needs and purposes of consumers, work- 
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ers, farmers, investors, and small, independent businessmen where 
no one is pushed around by giant concentrations of economic power, 
whether operating in the marketplace or through controlled private 
and governmental agencies. 

Third, we feel that the Federal Government can best stimulate eco- 
nomic activity when it encourages private initiative, roots out monop- 
olistic practices, limits large corporation encroachment on private 
individual enterprise, and does only those things for itself which it 
can do better and at less monetary and social cost than business enter- 
prise is willing to charge. 

Fourth, we maintain that the integrity of the dollar must be pro- 
tected by fiseal, financial, and monetary policies that rely largely on 
indirect means of influencing private and corporate behavior rather 
than by attempting direct controls over people, industries, and 
markets. 

Fifth, we maintain that great encouragement should be given to 
scientific research and to the provision of facilities such as highways, 
airways, hospitals, and schools which are prerequisite and basic to 
the expansion of business and the economy. 

Sixth, and this is most important, we hold that the most precious 
asset of the Nation is its people, their character and capacities. It is 
for our people that both business and Government exist. They alone 
give meaning and value to all our property, our stocks and bonds, and 
our material wealth. We should place above all the widening of op- 
portunity for them, and especially to the youth, so that all may enjoy 
freedom of initiative and enterprise in developing their productive 
capacities. The supreme test of our system is not that a select and 
small class of businessmen have freedom of initiative to make a profit, 
but that the people, each and every consumer and worker, have free- 
dom of opportunity to improve their talents and status. It is their 
skills and productivity that constitute the main significant bulwark of 
strength which we have in our struggle against Soviet totalitarianism. 
Investment in their capacities is certainly as important as investment 
in machines and buildings. The preservation of their skills against 
undue erosion caused by involuntary unemployment or by illness, old 
age, blighted iaiiaceenne and technological obsolescence is a far 
greater component of national security than accelerated depreciation 
allowances for plant and equipment. 

These economic tenets are basic and inseparable. They represent 
the real requirements for an increasing national income, sheik justly 
oy among those who contribute to its growth. They assure a price 
and profits structure that is not distorted by monopolies and oligop- 
olies, nor warped by monopolistic practices nor by pressure of giant 
economic units, whether in the marketplace, in legislative halls, or 
in administrative offices, national or international. 

The actual business world, needless to say, fails to measure up to 
this economists’ utopia. How far it fails has been documented on sev- 
eral occasions in the past, notably by the Temporary National Eco- 
nomic Committee in 1940, by the House and Senate Select Committees 
on Small Business a few years later, and by the 20th Century Fund in 
1950 in its classic 3-volume study under the guidance of Profs. Myron 
W. Watkins and George Ward Stocking. It is not my purpose to re- 
view this evidence except to point out to this committee that economic 
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developments of such magnitude have occurred with such frequency 
in the last 5 years that I believe that a new look at the facts is urgently 
needed. No one really knows how much the economy has been 
changed by such things as the incorporation of a new, large, perma- 
nent defense industry larger than any other; by new tax devices such 
as the “quickie writeoff” for defense purposes, accelerated deprecia- 
tion formulae elsewhere, the spread of depletion allowances, and so 
forth; by what is termed “automation”; by the growth of discount 
houses and supermarkets; by the emergency of a multi-billion-dollar 
atomic-energy industry, of antibiotics, plastics, and so forth; by mod- 
ern research and research methods; and by new philosophies of man- 
agement and new concepts of the role of big enterprise in modern so- 
ciety. The effect of these on the functioning of the free, private, com- 
petitive enterprise system has not yet been documented. I urge you 
to take a careful look around and report to the Congress and the coun- 
try what you find the status of competition now to be. 

There is one phase, and I want to emphasize that primarily today, 
Mr. Chairman, it is a somewhat technical one that is frequently over- 
looked, especially so in the Halls of Congress. While known to the 
economist and called imperfect competition or monopolistic competi- 
tion, it is sometimes mistaken by businessmen and the public for the 
genuine article, that is real competition. In fact, one of the reasons 
I speak to this point is that I was astounded by a statement in the Op- 
penheim report, which makes this very mistake. And I quote from 
page 316: 

Whatever their views on public policy— 
says the report— 


economists are in agreement that departures from the model of “pure” or of 
“perfect” competition do not necessarily involve monopoly power or substantial 
lessening of competition in the sense of being a problem for public policy. 

We do not regard these models as offering any basis for antitrust policy. 

Mr. Chairman, that is an astounding statement, and I can assure the 
committee, as an economist, or at least I was one before I became a 
United States Senator, I think the departures from the model of pure 
or perfect competition and the resulting imperfect competition are 
problems of public policy and very grave problems. 

It is thought by some businessmen, by a large part of the public, and 
by a majority of the Oppenheim committee, if I read and interpret the 
above statement correctly, that existing imperfect competition is of 
such a nature that the market price of products is reduced to the level 
of the lowest average unit cost of the marginal producer. Such costs 
include, according to this interpretation, just enough profit to in- 
duce such a producer to stay in business without further incentive to 
expand or contract output. Such a price is properly called the equilib- 
rium price, and I may say that is the type of price which I personally 
would like to have prevail. 

What is frequently not appreciated, however, and that is my major 
reason for calling your attention to this matter, is that prices may be 
too high and relatively inflexible even when there are dozens of com- 
petitors. Everyone knows that 3, 4, or 5 suppliers may get together, 
and administer the price of their product. And of course they are in- 
creasingly doing that these days without putting their agreement into 
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es and hence it is almost impossible to prove explicit restraint 
of trade. 

a ce aye It is called by the fancy name of “conscious paral- 
elism 

Senator Dovetas. That is correct. 

The test is that they change their prices simultaneously and, where- 
as under free competition the changes in prices would be irregular 
and would be a straggling in the price reduction or price increase, here 
pes move with the precision of a military unit, and when they move 
with such a precision, there is an indication of either an inner or an 
external discipline which makes them move together in this fashion. 

What is not realized is that there may be a large number of sup- 
pliers and yet the price may settle at a fevved higher than that under 
genuine competition. 

For a rather full discussion of these points, I am adding an appendix 
drawn from one of the best of the modern books on economics, namely, 
Dr. John Ise’s Principles of Economics. While referring to this ap- 
pendix for fuller treatment, and I shall not attempt to go into the 
complexity here, let me briefly summarize how imperfect competi- 
tion causes prices and profits to be higher than under full competition 
and output and employment to be lower. 

The CHarrman. Senator, that appendix to which you referred will 
be received in the record. 

Senator Doveras. Thank you very much. 

(The appendix referred to is as follows :) 


AVERAGE AND MARGINAL REVENUE 


Average revenue is the average price received for the various possible outputs. 
In wheat production, a purely competitive industry, the price or average reve- 
nue received by any individual farmer is the same, no matter how much he puts 
on the market, because he produces only an infinitesimal part of the total sup- 
ply. If the price of wheat, which is fixed not by the individual producer but 
by the broad forces of demand and supply, is $1 a bushel, the individual farmer 
can sell 1 bushel or 10,000 bushels at $1 a bushel, but he can sell none at even 
half a cent more. His price or average revenue is $1 for all amounts; drawn 
as a curve, his average revenue is a horizontal line (fig. 17). A monopolist or 
monopolistic competitor, on the other hand, selling, let us say, aluminum or 
Rice Krispies, faces a declining price or average revenue curve as he expands 
production and sales, because he produces all of his particular commodity that 
is produced. His average revenue curve is the aggregate demand curve for his 
commodity ; and, like all demand curves, it declines as the amount sold increases. 
In this respect it differs from the average revenue curve of the individual wheat 
producer. 

Marginal revenue, which corresponds to marginal costs, represents the addi- 
tion to total revenue due to additional units of sales. For the (practically) 
purely competitive producer of wheat, marginal revenue is the same as average 
revenue. We have assumed that our wheat producer’s average revenue—the 
average price he receives—is $1 a bushel, no matter how much he sells. His 
marginal revenue—the amount added to his total revenue—is also $1, 
regardless of the quantity he sells. Hence the horizontal line AR, in figure 17, 
is both the average and the marginal revenue curve. 

For the monopolist or the monopolistic competitor, as for the purely competi- 
tive producer, marginal revenue is defined as the addition to total revenue due 
to additional units of sales, but it is not identical with average revenue. When 
our wheat farmer sells an additional unit of wheat, he sells at the same price 
that he received for other units. The average revenue—price—is $1 for all 
bushels sold, and every bushel sold adds $1 to his total revenues. When a 
monopolist or monopolistic competitor sells an additional unit of output, he not 
only must sell the additional unit at a lower price, but must reduce the price 
of all units sold. The amount he receives for the last unit—the sale price of 
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the last unit—is not his marginal revenue (the amount added to his total 
revenue), because he must deduct the loss due to the reduction in the price of 
his entire output. 

To illustrate this, let us suppose that the Aluminum Company of America has 
been producing and selling 1,000 tons of aluminum per week at $200 a ton, for 
a total gross revenue of $200,000, and that it adds a unit of 100 tons a week and 
cuts the price to $190 a ton to dispose of the enlarged output. The average 
revenue per ton is now $190, or, per unit of 100 tons, $19,000; but this is not 
the marginal revenue because the company has to reduce the price on the other 
1,000 tons from $200 to $190, thus losing $10,000. It must subtract this loss 
from the sale price of the last unit, $19,000, to get the marginal revenue, which 
is $9,000. Or, since marginal revenue is the addition to total revenue due to 
additional units of sales, it may be computed by figuring the total gross reve- 
nue before and after the last unit was added—$200,000 and $209,000, in the 
above case. As figure 18 shows, the marginal revenue curve of a monopolist 
declines more steeply to the right than his average revenue curve. 
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COST AND REVENUE CURVES COMBINED, IN COMPETITION 


Putting cost and revenue curves together, we see, in a purely competitive 
industry, the process not of price determination but of adjustment to the price 
that is fixed by the broad conditions of aggregate demand and supply in the 
industry as a whole. The individual wheat farmer has practically nothing to do 
with determining the price of wheat: he merely adjusts his operation to that 
price. This is shown graphically in figure 19. 

Here we have the curves of aggregate demand and supply fixing a price of 
$1 a bushel for wheat, and the individual producer adjusting his operations to 
this price and producing 6,000 bushels at an average total unit cost of $1 a 
bushel, which is the lowest cost possible for him. He is earning neither profits 
nor losses, and his situation is therefore the same as it would be in the long-run 
normal period. This is only one of many situations possible in the intermediate 
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period, for in this period he might be earning profits or losing money. He 
must, however, earn enough to cover his average variable costs, for if he does 
not he will do well to abandon farming. 

Taking this graph as drawn, but remembering that it might have been drawn 
in any one of a hundred different ways, we may ask why the farmer expands 
output to the point of lowest average total unit costs. This may be explained 
in two ways. First, at this point marginal costs rise to the level of marginal 
revenue. It will be remembered that the MC curve always crosses the A7'UC 
curve at its lowest point. Up to this point, increased output adds more to 
revenue than to costs; beyond this point increased output would add more 
to costs than to revenue and would therefore result in a loss to the producer. 
Second, with the curves drawh as in figure 19, it is clear that only at point a, 
with output of 6,000 bushels, can the farmer cover his average total unit costs, 
because the ATUC curve is above the AR curve for any output smaller or larger 
than this. 
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The price situation of a producer operating under conditions of monopolistic 
competition is shown in figure 34. Oa number of units are produced at a profit 
of ecdf. In pure competition the output would have been Ob, for in pure 
competition the output is extended to the lowest point on the average total unit 
cost curve, and this is the point where the marginal cost curve crosses it. 
In pure competition the output would have been greater by the amount ab, and 
the price would have been lower by the amount cg. 
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FIgUuRE 34. MONOPOLISTIC COMPETITOR EARNING A PROFIT 
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Generally, however, there are no monopoly profits in monopolistic competition. 
Figure 35 represents this situation. Here the producer restricts production 
below what it would be in pure competition by the amount ab. A purely com- 
petitive producer would produce to b’, the lowest point on the average total unit 
cost curve. From figure 35, however, it appears that the monopolistic competitor 
can meet expenses only by producing Oa units; for any smaller or larger amount 
his costs would rise above his average revenues and be would suffer a loss. The 
student must avoid the notion that the monopolistic competitor, in the wickedness 
of his heart, is merely trying to exploit the public. Like the producer in pure 
competition, he tries to secure maximum net revenues, but he faces a different 
average revenue curve, one which impels him to restrict production. 
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FiGuRE 35. MONOPOLISTIC COMPETITOR EARNING NO PROFIT 


Monopolistic eompetition is as widespread as the sale of patented, branded, and 
advertised merchandise, in fact wherever an individual seller differentiates his 
product in such a manner that consumers insist upon it and pay minor regard to 
price. As soon as consumers cease to compare values, and buy only a particular 
brand, a particular make of car or food, from a particular retailer—there the 
demand for such a product becomes inelastic, prices ultimately become stable at 
levels higher than those genuinely competitive, outputs per firm and for the in- 
dustry are lower. Such is the economie world of administrative prices. 

Senator Doveras. First, let me say that it was in 1933 when Prof. 
Edwin Chamberlain at Harvard and Mrs. Joan Robinson at Cam- 
bridge, England, published respectively their works on “monopolistic 
competition” and “imperfect competition.” 

Suffice it to say that until Mrs. Robinson and Dr. Chamberlain de- 
veloped this analysis of imperfect competition, economists could only 
describe how prices were fixed, one, under perfect competition where 
there is an infinite number of producers, each one producing an insig- 
nificant fraction of the total so that alterations in the output of the 
individual firm had no effect upon the total supply, upon the product, 
and hence no effect upon price. 

Or, at the other extreme “perfect” monopoly, where there was only 
one producer turning out the entire supply. 

While it could be easily demonstrated that, under perfect monopoly, 
output and employment would be less and profits greater than under 
perfect competition, the practical effect of such a demonstration was 
greatly limited by the fact that there were only a few industries with 
a single supplier. Since “perfect monopoly” existed in only a few 
cases, it was then asserted that after all competition was the order of 
the day and we need not worry about monopoly. In fact, textbook 
writers had to look long and hard for examples of perfect monopoly 
other than the local water companies. 





316 ANTITRUST AND MONOPOLY PROBLEMS 


Of course, there was a case of the United States Shoe Machinery 
which, I believe, still has a virtual patent monopoly on shoe machinery, 
and prior to the war there was the case of the Aluminum Corporation 
of America, which was the sole producer of aluminum under the 
early patents. And I am not quite certain—I think that may still be 
the situation in nickel. But, in general, there were very few industries 
with only one supplier, and, therefore, it was said, after all, monopoly 
is the rare case ; competition is the real case. 

What the theory of imperfect competition does is to deal with the 
intermediate range of industries where there are a relatively limited 
number of suppliers and where given firms produce a significant frac- 
tion of the total supply. Here, as Robinson, Chamberlain, and Ise 
demonstrate, output and employment will be less and profits will be 
greater than under perfect competition. And the larger the fraction 
of the total output turned out by a given firm, the closer will it 
a the conditions of perfect monopoly and the more restricted 
will be production and employment, and the higher the ratio of 
profits. To put it as clearly as I can, under imperfect competition— 
which is the condition under which the vast proportion of modern 
industry operates—a firm will maximize its profits at lower outputs 
and higher prices than under perfect competition. 

Now I have got some charts which I think can demonstrate this 
ay if the committee is willing to take the time for me to show 
them. 

The Cuarrman. I will be glad to have those charts. I was going to 
say that was the situation with the cartel system in Europe. 

Senator Dovetas. Yes, but what I am saying is, even if there is not 
an agreement between firms, the very fact that the output of a given 
firm forms a significant fraction of the total supply means that if it 
increases its output it does have an effect upon price. 

I hope you will forgive me if I seem a little pedantic on this but it is 
a very important point. 

If we assume perfect competition and the output of a given firm 
is an insignificant fraction of the total, which is the case in farming, 
of course, then no matter how much the output of the firm may be the 
price remains the same, and the price is the same as the average 
revenue which we designate by the letters “A. R.” 

Total income of the firm increases by equal increments by the 
amount of the price and the increments of income we call marginal 
revenue, so that we have a line horizontal to the base, at a constant 
figure, both for price and for marginal revenue. 

Production in the short run will be carried to the point where the 
added costs of the last unit will be equal to the added revenue or 
marginal revenue. 

In the long run, it will be at the point where the average variable 
costs and the average fixed costs will be equal to the price. Because 
if the costs were less, if the average variable costs plus the average 
fixed costs were less than the price, there would be a profit over and 
above that required to induce the firm to stay in business. New firms 
would enter and the entrance of new firms would force price down 
so that there would be lowering of the horizontal average revenue and 
marginal revenue curves to that point where profits, pure profits as 
such, would disappear, and, conversely, if the price were less than 
the difference between—than the sum of the average variable costs 
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and the average fixed costs, if it were less than that, then there would 
be a loss, some firms would retire from business, and the total supply 
would be reduced and prices would rise. 

So that the long-run equilibrium price, under pure competition, 
under perfect competition, is one in which the average fixed cost, plus 
the average variable costs, are equal to price, and also where the 
added costs of the last unit are equal to the added revenue derived 
from the last unit, the added revenue from the last unit being the same 
as the price per unit. 

Now, that is perfect competition, and under those conditions, as I 
have said, you get, on the whole, a very fine working out of auto- 
matic laws. 

Mr. Kreps. Senator, before you leave that chart, you may have gone 
a little fast in the technical explanation. 

Senator Dovetas. Yes, I think I did, for the committee, I suppose 
I did. 

Mr. Kreps. Suppose you and I take the basic ideas that you just 
put across and revise them just a bit. 

Senator Dovetas. Yes, fine. 

Mr. Kreps. First, you have the average revenue line and the mar- 
ginal revenue line. 

Senator Dovetas. Which are the same. 

Mr. Kreps. It means if a farmer raises 500 bushels of wheat and 
tries to raise a thousand, he still tries to sell them for a dollar? 

Senator Dovetas. Yes; that addition of 500 bushels is insignifi- 
cant in the total output of 1,200 million bushels, 

Mr. Kreps. That is right. 

Senator Dovetas. It is less than the proverbial drop in the bucket. 
_ Mr. Kreps. That is right, and as you will show in a minute, that 
is going to vary when we get to the next chart. 

Senator Dovetas. That is correct. That is absolutely correct. 

Mr. Kreps. Now, secondly, some of the men were wondering why 
it is that that average total unit cost curve starts at a dollar fifty or 
a dollar and a quarter and then gets down. That is simply due to 
the fact that the farmer, when he starts growing wheat, and he grows 
only a little or he grows only a low via he has high costs. 

Senator Dovexas. That is right. 

Mr. Kreps, And then, if he gets sort of optimum on a farm when- 
ever, then, he gets to a point of lowest unit cost 

Senator Doueias. That is right. 

Mr. Kreps. If he tries to put more fertilizer on or tries to use 
poorer land, or what have you, then he is running into higher costs 
again ? 

Senator Dovetas. That is correct. 

Mr. Kreps. So you think, then, your cost then settles at the lowest 
average unit cost ? 

Senator Dove.as. That is right. 

Mr. Kreps. The most efficient output for the most efficient firm in 
the et 

Senator Dovatas. That is a very good addition that you made. It is 
the point of maximum efficiency. 

Mr. Kreps. It is the point of maximum efficiency ? 

_ Senator Doveras. And under the competitive system, freely work- 
ing, that is what you get. 
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Now, this analysis is absolutely right. My only quarrel with the 
economists who use this analysis exclusively is that they mistake their 
model for the real world. 

Mr. Kreps. Right. 

Mr. Rogers. Could I have your comment on this, Senator. As you 
have outlined in your statement in the modern development area that 
we have—— 

Senator Dovenas. Yes. 

Mr. Rogers. As demand develops, and it is free competition, there 
will be new firms coming into existence ? 

Senator Dovueras. That is right. 

Mr. Rogers. As we apply it to the modern age, you and I know 
that when the automobile started out, we had several hundred fac- 
tories. Now we are down to the Big Three and the Four as they 
want to call themselves. 

Senator Doveias. The Big Three, plus a very shaky little three, 
formerly a shaky little six and now a shaky little three. In fact, 
there is now a shaky firm in the Big Three. 

Mr. Rogers. Yes. Now your charts demonstrate, and you indicate 
that when there is a free setup, new factories or new producers may 
come in? 

Senator Douetas. That is correct; yes. 

Mr. Rogers. What is your theory as to the question of automobile 
production? How would that apply in this instance? 

Senator Doveras. All I can say is that it is extremely hard, almost 
impossible, for a new firm to enter the automobile industry now. 
Kaiser tried it with rather disastrous results, and I certainly wish 
that little three well. I hope they hold on. But certainly the pros- 
pects are that some of them will die. 

Mr. Rogers. Now, that being true, how would this theory that you 
have advanced apply to the automobile industry in the United States? 

Senator Dove.as. I will ask you to look at the second chart. 

Mr. Rogers. All right. 

Senator Doveras. Now, when you have what I term imperfect 
competition; namely where a firm has a sufficient output or sufficient 
proportion of the total output that alterations in that output consti- 
tute significant additions to total output and have an effect upon price, 
then what happens is that the output expands, but as the output 
expands, price, instead of being constant, falls. Price falls. 

Mr. Kreps. Can we put that this way? The firm knows if it fell 
X plus a hundred thousand cars, it is going to have to sell at a lower 
price. 

Senator Doveras. That is correct. 

Mr. Kreps. And it can doso? 

Senator Dovetas. That is correct. 

Mr. Kreps. And it can reduce its output, sell fewer cars and get a 
higher price? 

Senator Dovaras. That is correct. 

The CuHatrMan. What militates against that? 

Senator Doveras. Well, it is trying to maximize its profit, but I 
would like to pause upon that for a minute and say this: there is a 
very significant consequence that comes from this; namely, that mar- 
ginal revenue, that is, the increase in total revenue, falls at a more 
rapid rate than price because, when price is lowered, it is not only 
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lowered on the last unit, it is lowered on all of the units. Therefore, 
the incremental addition to total revenue is—or marginal revenue— 
is much less than the price at which it sells. 

So you get a marginal revenue curve falling twice as rapidly or 
falling more rapidly than the average revenue curve, and I think if 
you gave me sufficient time I could demonstrate that its rate of decline 
is twice that, but I am not going to try that. My hand is not as deft 
as it used to be on that point. 

Now, here is the extraordinary thing, that you will get your 
equilibrium here, where the marginal cost is equal to the marginal 
revenue. It will not pay to produce beyond that because then the 
added costs will be greater than the added revenue. 

But that will be less than the price itself, and therefore there will 
be a profit and it wiil be less production than would otherwise be the 
case. Because, if the price remained the same, you get equilibrium 
out here somewhere and the output would be greater. So that the 
thesis that I am advancing is that imperfect competition results in 
higher profits, in lessened output, and hence in lessened employ- 
ment than perfect competition. 

The Cramman. By way of getting into realities, let us take the 
automobile business. 

Senator Dove.as. Yes. 

The Cuatrman. If General Motors makes more and more cars, 
ordinarily the price of the unit car should be lowered ? 

Senator Douctias. That is correct. 

The Cuarrman. But I take it that General Motors, by advertising 
on television, radio, in newspapers, and the trade papers, and what 
have you, increases the public demand for its goods, which, in turn, 
increases the costs per unit, and instead of having the price go down, 
and I think that is the case, the price goes up. 

Senator Doveras. Well, now, you touched on a point 

The Cuatrman. I think, also, that keeps out competitors because 
there is created in the public mind a demand for General Motors 
output rather than for cars of other makes. 

Senator Dovetas. That is exactly right, Congressman Celler, and 
you put vour finger on the difference between imperfect competition, 
about which I was speaking, and about which Mrs. Robinson wrote, 
and monopolistic competition, about which Mr. Chamberlain wrote. 

Under monopolistic competition, it is the aim of the producer 
to take his product out of competition, to get people to believe it is 
so different a product that there is no substitute for it. Part of this 
is based on real factors, part of it is based on advertising, and 
psychological factors. 

The Cuatrman. What is the good and what is the bad of that? 

Senator Dovanas. Well, I will say that we have overstressed differ- 
entiation at the expense of output and competition, that a lot of the 
so-called differentiation is purely fictitious, that it is the product of 
the high-powered advertising boys, in part, on Madison Avenue, rather 
than real differences in product. 

The Cuarrman. Would we have had the same advancement, or even 
more, or less advancement, in the technique and art of making cars, 
if we did not have this oligopolistic situation with General Motors, 
and the other large entities, Ford and Chrysler, and so forth? 
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Senator Doveras. That raises the question as to whether the big 
firm does not have the ability—is not able to lower costs—I have 
been assuming identica] cost curves and you are saying that the 
big firms will reduce costs. Well, I think to a certain extent that is 
true, but, anticipating a point that I am going to make later, I would 
say that those are technological advantages, largely confined to within 
the plant. They are advantages of what we call large-scale produc- 
tion, greater use of capital and development of techniques within the 
plant. But a great many of the advantages of the huge corporations 
of modern times are not so much advantages within the plant as ad- 
vantages outside the plant in the purchasing of materials or in sales, 
and commonly, I do not say always, but commonly, these advantages 
to the firm are disadvantages to someone else. 

The Cuamman. Not only that, but have you not this illustration: 
In industries which are greatly decentralized, take the soft-goods in- 
dustries, the ladies’ garment industries—— 

Senator Doveras. That is a competitive industry ? 

The Cuarrman. I don’t think there is an entity in the ladies’ gar- 
ment industry that does more than $25 million worth of business. Yet, 
in that manufacturing industry, tremendous and great strides have 
been made in technology and otherwise. So when you hear tell that 
we must have these huge companies to get proper progress, that is 
not borne out by the industry I have mentioned, and there may be 
several others. 

Senator Doveras. That is a very good illustration. 

To return to the automobile industry, I have always been a great 
admirer of Mr. Henry Ford, so far as his work inside his factory was 
concerned, and he, of course, developed the Ford car in the absence of 
advertising with simplicity of models. Now, it is true that the rise in 
income in the American people and the desire to differentiate caught 
up with that, but great development of the automobile industry oc- 
curred with economies inside the factory. I would not rule those out. 

Mr. Rogers. Would you rule out integration which some of the 
large corporations have accomplished, as, for example, where a steel 
company goes out and buys mines and operates them on—— 

Senator Doveias. Congressman, I would not even be opposed to 
integration so much, but what I do feel very strongly about is the 
merging of more or less identical production units horizontally along- 
side each other, and the acquiring of control over a greater and greater 
share of the total market. 

Mr. Rocers. I take it, then, that you would be opposed to integration 
in such cases. As an example, you know that we need a lot of steel in 
making automobiles, and you talk about the ability to produce for less 
costs. Would you opposed General Motors getting United States 
Steel or Bethlehem ? 

Senator Dove.as. I would view that with a great deal of alarm on 
the economic and social side, because I happen to be a Jeffersonian, 
because I do not believe in great concentrations of economic powers, 
because if you do have great concentrations of economic power you 
get concentrations of political power and, therefore, another reason 
which I have not touched on so much, but which is so real, is the need 
to decentralize economic power in order to have a basis for decentraliz- 
ing political power. 
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Mr. Rogers. So you think decentralization under the antitrust laws 
as happened with Standard Oil in the past and with some of the others 
would be a proper approach to it? 

Senator Dovetas. Yes, but with the exception of a few years, in my 
judgment, the antitrust laws were not enforced. They were not en- 
forced until 1910, and all credit to President Taft for trying to do so. 
He did try to enforce them for a couple of years. Woodrow Wilson 
certainly tried to enforce them, but the First World War came along 
in 1917, and then we returned to alleged normalcy in 1920 when there 
was virtually no enforcement, until 1932; then President Roosevelt 
came in and he made what I think was his great mistake in starting 
the NRA with its universalized cartels, and it was not until about 1937 
or 1938 that we began to enforce the antitrust laws again; and that 
operated for a couple of years when Thurman Arnold was in the At- 
torney General’s Office; and then the Second World War came along 
and the aftermath of the Second World War, so that we really have 
not actively tried to enforce the antitrust laws except on sporadic 
occurrences. 

Mr. Rocers. Thank you. 

Mr. Rovrno. Senator, because of the gigantic sales promotion pro- 
gram of General Motors and other big corporations, together with 
advertising and other factors that are used in order to bring the atten- 
tion of the public to their products would you suggest that those 
are the biggest factors in the prices General Motors and others set 

Senator Dovetas. I do not know that that is true. I will say they 
build up a peculiar attachment to individual cars, and that there is a 
lot of the hoopla, so to speak, connected with advertising, which 
strengthens the firm, but is not a particular advantage to the Nation. 

Mr. Roptno. Well, do you feel it creates a demand in the minds of 
the people ? 

Senator Dovetas. Oh, yes; it distinctly creates a demand. 

Mr. Roprno. Is it necessary, then 

Senator Dovetas. Was it Margaret Fuller, the New England tran- 
scendentalist, who said “TI accept the universe” ? 

I am not going to make war on the existence of modern advertising. 
I will accept it as a fact, even though I deplore many of its conse- 
quences. 

May I say, facetiously, that some of my best friends are advertising 
men, as a matter of fact. 

Mr. Roptno. Senator, let me ask you some further questions. If 
(reneral Motors would reduce the price of its cars, would it not put 
the independent auto manufacturers out of business? 

Senator Dovetas. I regret to say, Congressman, that I did not hear 
the question, I am sorry. 

Mr. Roprno. If General Motors were to reduce the price of its cars, 
would it not be possible thereby to put the independent auto manu- 
facturers out of business ? 

Senator Doveras. Well, that is a difficult question. It might hap- 
pen; it might happen. 

Mr. Roptno. And if this might happen, then would you say that 
General Motors has monopoly power ? 

Senator Dovetas. Well, I would say that it held the Damoclean 
ii the heads of the little three and, possibly, over Chrysler, 
as well. 
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Mr. Roprno. In view of that, and even though you term it a “sword 
of Damocles” should not something be done about it before the sword 
actually falls? 

Senator Doveias. Of course, my own belief is that while I am not 
acquainted thoroughly with the historical process of growth by which 
General Motors came into being, I think if we had watched some of 
the early mergers which helped to form General Motors and helped 
make up General Motors, we might have checked it. I am not pro- 
posing an antitrust suit to break up General Motors at this time. 

Mr. Ropino. I just have one further question in line with that. 

Senator Doveuas. Yes. 

Mr. Roprno. Yesterday Professor Schwartz appeared before this 
committee, and he suggested an inquiry into the possibility of reor- 
ganizing the overconcentrated organizations, United States Steel and 
General Motors and others, because they are what might be termed 
“too big.” If we are frowning now on mergers and monopolies, then 
there is no reason, he suggests, why they should exist while we are 
going to preclude others from growing to that size. 

Senator Doveuas. Well, I have a great deal of sympathy with what 
Mr. Schwartz says, and 1 ony say I think there is more concentrated 
wisdom in the 388 pages of his minority report than in the entire 
Oppenheim report. 

Mr. Ropino. Thank you, Senator. 

The Cuarmman. Congressman McCulloch ? 

Mr. McCuttocu. I would like to ask the Senator a couple of ques- 
tions. 1 noted that you are of the opinion that there has been no real 
enforcement of the existing antitrust laws. 

Senator Dovugxas. Sporadic, I said. 

Mr. McCutxocu. Except at infrequent intervals. 

Senator Doue.as. Yes. 

Mr. McCu.iocu, Have you come to a conclusion on whether or not 
existing laws are sufficient to get at many or most or all of the evils 
which you have in mind, of which you have spoken, and of which you 
will discuss further in your statement ? 

Senator Doveias. Well, I would say that we could do more with 
existing laws than we have done, both on the Kefauver-Celler anti- 
merger law, and on the Sherman Act, and also on the Clayton Act. 

While the penalty provision is not the most important feature, I 
certainly think it is ridiculous to have a $5,000 penalty as the maxi- 
mum that can be imposed, and it is extraordinary how that in the 
business world, it is not thought to be antisocial or an antisocial act, 
to violate the antitrust laws. 

I always thought laws were laws, and that one should observe them, 
but apparently to violate the antitrust laws is, in some circles, like the 
Military Order of Merit. 

Mr. McCuutocn. Even like violating some of our revenue-raising 
aws. 

Senator Doveias, Unfortunately, that is true, although I must say 
that in the payment of taxes the American and the British peoples 
have a very good record. The percentage of cheating on taxes is prob- 
ably lower in Great Britain and the United States than any countries 
in the world. 

So that I would not say that it is a sign of distinction to cheat on 
taxes, but it certainly is—in fact it is—quite the opposite. But a man 
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does not lose caste in the business or social community by violating 
the antitrust laws, and there is almost no penalty imposed on him. 

The Carman. For example, nobody goes to jail. 

Senator Dovetas. Nobody goes to jail, and they are still received 
in the clubs and still appointed to commissions. 

Mr. McCutiocu. To pursue the question which I started—— 

The CHatrmMaN. Excuse me. 

Incidentally, in the case of the rubber companies, the Big Four have 
been habitual offenders, and they had an accolade of distinction placed 
upon them by receiving on a silver platter, I will almost say, some of 
the synthetic rubber plants which were built up at tremendous expense 
to the taxpayers. 

Senator Doveras. Well, I agree with you, Congressman Celler, on 
the rubber sale. 

Mr. McCutiocu. Well, that sale was after some lapse of time, after 
authorization and after some examination and a positive recommenda- 
tion, was it not? 

Senator Dovetas. Yes, that is true. 

Mr. McCuttocu. And finally, as I recall, at least part of it was ap- 
proved by the Congress of the United States, was it not? 

The Cuamman. Oh, yes. I do not absolve the Congress. I was 
one of those who opposed it on the floor of the House on the two oc- 
casions when we had an opportunity to express ourselves. I said we 
should not grant favors to habitual violators of the antitrust laws. 

Congress is just as much to blame as the Executive. Congress 
approved those sales. That does not relieve me of conscientiously 
expressing my criticism. 

Mr. McCutiocn. Again I would like to go back to this subject 
because, after all, I am one of these country fellows who believes that 
the final duty of a committee or one of its major duties, is to have 
hearings to determine whether or not legislation is necessary 

Senator Douenas. Yes. 

Mr. McCuttocn (continuing). In a particular field. Now again I 
want to go back to your statement that there has been at best only 
intermittent enforcement of existing laws. 

Have you come to a conclusion whether or not existing laws, if 
enforced in accordance with the spirit and intent in which they were 
written, and in accordance with the history of their enactment, would 
solve most or all of the ills which are now troubling you or now 
troubling us? 

Senator Dovuaeias. Certainly, it would not solve all the ills. It 
might not solve most of the ills, but would solve some of the ills, and I 
agree completely with Mr. Schwartz of your city of Philadelphia in 
his statement that we should try to reverse these decisions of the 
Supreme Court or get the Supreme Court to reverse its decisions in 
the case of United States Steel, the Transamerica Corp., and Pills- 
bury Mills, where the Court held that if a firm succeeded in getting 
control of from 40 to 50 percent of the output of an industry it was not 
unreasonable restraint of trade. 

Now, this is the point that I want to emphasize right here. 

Mr. McCutxocu. Could I interrupt you right there? 

Senator Doveras. Surely, ounthiake. 
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Mr. McCutsocn. Do you believe that we should write into law a 
percentage beyond which it would be prima facie monopolistic to 
acquire assets in a certain field? 

Senator Douc.as. Well, it is very hard to draw any line. 

There was a very interesting book published 8 or 9 years ago which 
has never received the attention that it deserves, a book by a man by 
the name of Raymond, Frederick Raymond, who comes from my city, 
called the Limitist, in which he would allow the size of the individual 
plant to be whatever was justified by conditions, that he would allow 
integration, but that where there were horizontal mergers or combina- 
tions of plants producing similar articles, a ceiling would be put on 
at, say, X number of workers, and then determine what X should be. 

Now, I am not yet ready to say that that is the answer, but I do say 
that it deserves much more serious consideration than has ever been 
given to it. Put no limit on the size of the individual plant because 
that will be determined by technological conditions, 

The CHatrman. You mean let the plant grow from within rather 
than from without? 

Senator Dovaras. That is correct. Permit integration so far as 
the suppliers under the same management furnish raw materials to the 
concern in question, but where you have identical plants under the 
same management, it is clear that those advantages are not tech- 
nological advantages, they are advantages in dealing with markets, 
either in purchasing at lower prices than smaller firms could purchase, 
or advantages in selling. 

Now, to take the former type of advantage, the advantage to the 
firm which is able to beat down the suppliers, so to speak, is a disad- 
vantage to the suppliers, and, so far as I see it, there is no net social 
advantage at all. It is a competitive advantage, but not an economic 
advantage, if I may put it thus. 

The Cuatrman. Dr. Kreps, do you want to interrogate the Senator ? 

Senator Dovetas. I think, perhaps, he can make these charts more 
intelligible. 

Mr. Kreps. Not at all, sir, but I wanted to dramatize, the Senator 
to dramatize, his points for the committee, that under competition 
would not the output be this amount here, OB ? 

Senator Dovetas. Yes. 

Mr. Kreps. If you had just competition, then the price would settle 
here right at this amount? 

Senator Dovetas. That is right. 

Mr. Kreps. Now because you have this inelasticity of demand, we 
call it technically, because of product differentiation, and the rest of 
the firms will set their price as before, where marginal cost and mar- 
ginal revenue is equal, where they only put out a dollar and they get 
a dollar back. 

But notice under this condition that the new output instead of being 
this is OA; is that correct ? 

Senator Dovetas. That is correct. 

Mr. Kreps. And the new price, instead of being this lower price, is 
this higher priced AD. 

Senator Doveras. That is correct. 

Mr. Kreps. And while you notice his costs have gone up somewhat, 
his costs have gone up to AF, to this amount. 
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Senator Dovexas. That is right. 

Mr. Kreps. That cost includes enough for him to stay in business. 

Senator Dovetas. That is right. 

Mr. Kreps. That is a normal profit from the rest 

Senator Dovetas. That is right. 

Mr. Kreps (continuing). He makes above that, this EFDC. 

Senator Dovetas. That is absolutely correct. 

Mr. Kreps. That is what you mean by monopolistic profit; is that 
what you mean ? 

Senator Dovetas. That is absolutely correct. 

I may say this holds true not merely in the case of product differ- 
entiation, but it would also hold true even if you had uniform prod- 
ucts; but this firm, turning out a very significant fraction of the total; 
that is, it will hold true in steel as well as in automobiles. 

Mr. Kreps. In other words, you may have a number of so-called 
competitive suppliers with different brands from the rest, and yet each 
one will make this adjustment to—— 

Senator Douetas. That is correct. 

Mr. Kreps (continuing). To the existing situation, so you get 

Senator Doveias. So would United States Steel and Bethlehem. 

Mr. Krers. That is right. And you would get a higher price as a 
result simply because although you have got competition among sup- 
piece? because of the lack of competition so far as demand 
is concerned, 

Senator Doveras. That is correct. 

The Cuarrman. Senator, will you go on with your statement now. 

Senator Dovexas. Yes, thank you. 

Now, I think we have demonstrated that you will get lower outputs 
and higher prices and higher profits under imperfect competition 
than under perfect competition. 

The CHatrmAn. What page are you at? 

Senator Dove.as. I am at the bottom of page 4. 

Now, if it be objected that the high profits will cause new enterprises 
to come into the field so that competition will eventually be restored, I 
have this reply to make. 

New firms hesitate to enter a field dominated by giants. 

In the vernacular, they do not want to take on the champ nor the 
champs, and even if they did, it would be doubtful if the investment 
bankers would fall over themselves with alacrity to help the potential 
entrants to get the necessary new capital. 

Now, I know that there has been a suit in the New York courts on 
this question as to whether the investment bankers were in restraint of 
trace. 

The suit went on for a long time, and I was not able to follow it in 
very close detail, but I have read a very slashing article by Professor 
Steffen on the conduct of that trial, and it raised serious doubts in my 
mind as to whether the decision was based on the weight of the 
evidence. 

The Cuarrman. And it is interesting to note, and I have not yet had 
an explanation—we may get it today—why an appeal was not taken 
from that decision. 

Senator Dove.as. I would be much interested in that myself. 

As I understand—is it permissible here to criticize a Federal court? 
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The CHarrman. If you wish. There are no brakes placed on you. 

Senator Doveias. As I understand Professor Steffen’s point, it is 
that the judge—and he is undoubtedly a very honorable man—tried to. 
break down every bit of evidence produced by the Attorney General. 
He used analytical logic, so to speak, and broke up each part, saying 
that it, by itself, did not prove anything. He then said there was no 
proof, but he refused to apply the principle of synthetic logic or how 
the accumulation of specific factors, each one of which, perhaps, would 
not be determinative in itself, would build up the case as a whole. 

The point I am trying to make is that whereas, in the case of the 
small firms, if profits are higher than necessary to induce a firm to come 
in, new firms will come in and will get the capital, and there will be an 
expansion of total output; prices will fall back to the point of lowest 
cost, and output will expand and employment will expand. But when 
there is imperfect competition, and the more imperfect it is the more 
this will be true, the cost of entrance will be so great that new firms 
will hesitate to come in, particularly when they fear that those already 
in will give them a rough go of it. When they go to some of the 
investment bankers and try to get bonds issued, they may find that 
some of the investment bankers are on the boards of directors of the 
very concerns against whom they are going to compete. So that there 
is not freedom of entrance into these industries. 

Mr. McCutzocn. Mr. Chairman, I would like to ask the Senator 
a question. 

Senator Doveias. Yes, Mr. Congressman. 

Mr. McCuttocu. I would like to ask if he has made any study of 
the Canadian legislation with respect to help and assistance given to 
new business organizations entering fields where the competition is 
particularly keen ? 

Senator Dovetas. No, I have not, Mr. Scott, but I would like to say 
that in the past Canada has had one of the highest concentrations of 
big industry of any country in the world. For instance, they have 
the Canadian Pacific Railway, the Bank of Montreal, the Tobacco Co. 

Mr. McCuttocu. Yes. I think the development of which you speak 
is a part of the recent situation. 

By the way, my name is McCulloch, so that I do not fly under false 
colors. 

Senator Dovenas. You are distinguished in your own right, Con- 
gressman, but you would also be distinguished if you were the Con- 
gressman from Philadelphia—Germantown. 

Mr. McCuttocnu. Thank you, sir. 

Senator Doveras. I was a little surprised when you referred to 
yourself as a boy from the country, because I had not thought that 
Germantown was quite the open country. 

Mr. McCuttocu. I come from Piqua, Ohio. I am sure the cham- 
ber of commerce will be pleased to have that corrected. 

Senator Dove.as. Now, I think I have covered the next paragraph 
before, but you will pardon me if I repeat it. 

Moreover, if it be claimed that the bigger the firm the lower the 
costs, I should like to point out that this argument commonly con- 
fuses (a) the genuine advantages of large-scale production which 
are largely confined to those within a given plant aa (6) the so-called 


advantages of size which a number of affiliated plants under common 
ownership have as regards buying and selling. In the latter case the 
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advantages which a large combination of similar plants, and I am 
ruling out integration in this case, possess are basically obtained by 
forcing corresponding disadvantages upon other firms, whether these 
be direct competitors or suppliers. The inevitable conclusion there- 
fore is that we should be very suspicious of such mergers if these are 
the predominant reasons for their formation. For they may yield 
an individual advantage and hence be justifiable from that standpoint 
but give no advantage to society and indeed only cause further restric- 
tions upon output, employment, and investment, still higher profits 
and a greater concentration of income and wealth. 

I am therefore convinced that abuse of size ought to be restrained, 
so that success or failure in the competitive struggle may be, in fact, 
determined not by size, but by efficiency. It is only under such a rule 
of competition that smaller business firms can grow and prosper and 
that the door of opportunity can be kept open. For if the present 
high concentration of production now characteristic of so many lines, 
continues, the result, as I pointed out 20 years ago, in a book, Con- 
trolling Depressions, is likely to be the generation of a cyclical down- 
turn. 

I wrote a book on depressions in 1935, and looked it over this week, 
and was struck with certain things that I had said then. 

I identified the fundamental generating causes of the depression 
of the 1930’s as follows, and the two points are parallel: 

First, the failure of industry, because of “friction,” monopoly, 
quasi-monopoly, to reduce price commensurate with the reduction in 
costs so that undue profits were piled up and undue profits made. It is 
repetitive there. 

Mr. McCutnocn. Mr. Chairman, I would like to ask the Senator 
what the word “friction” in the quotation marks means economically, 
from the standpoint of an economist? 

Senator Doveras. That is a quotation from what I said in 1935, 
“friction, monopoly, and quasi-monopoly.” 

Mr. Keatine. What kind of friction? 

Senator Dovenas. I beg pardon? 

Mr. Keatrne. What kind of friction ? 

Senator Doveras. Well, even in a competitive society there will not 
be reduction in prices occurring immediately after a reduction in costs. 
There will be a period of time before these will be passed on, so that 
the friction to which I refer was the normal time lag that occurs. 

But monopoly and quasi-monopoly were the terms that I used to 
indicate those rare instances where there was a single supplier and in 
the more numerous cases where you had a few firms dominate an in- 
dustry, and where they had a covert agreement to maintain price, and 
also, as I have said, where there is a limiting factor, even in the ab- 
sence of an implicit agreement where there are firms producing appre- 
ciable parts of the output. 

Mr. Kreps. Senator, were you not also concerned in the book with 
the fact that when reductions in costs come by new cost-saving devices, 
that due to patents sometimes, due to trademarks, due to just custom, 
it is some time before those cost advantages get passed on to the 
consumer ¢ 

Senator Doveras. That is right; that would be true even under com- 
petition. That is no one’s fault. 

Mr. Kreps. That is what you meant by “friction’’? 
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Senator Doveuas. Yes; that is what I meant by “friction.” 

The second cause was the failure of industry and society to increase 
wages, salaries, and farm incomes commensurate with the increase of 
output in the mass production industries. 

Now, this is the gist of it. In other words, if prices are not reduced, 
that is, in a naried of increasing output and reducing costs, if prices 
are not reduced to meet the given amount of monetary rs 
power or the quantity of monetary purchasing power is not increase 
so that the product can be purchased at the prices charged, then there 
will almost certainly be trouble. Sooner or later, some goods will not 
be sold, output will be decreased and men thrown out of work and 
cumulative forces of breakdown will be set in motion. 

Fortunately from 1932 to 1952, and it was chiefly from 1932 to 1938, 
we put some built-in stabilizers into the economic system which should 
lessen the speed and severity of the decline. But if we are to be safe, 
we should by all means greatly reduce the amount of monopoly, quasi- 
monopoly, and imperfect competition within the system and corre- 
spondingly increase the amount of true competition. 

An examination of the actual facts of industry during the period 
1922 to 1929 tends to show that it was not excessively high wages but 
rather rigid prices in the face of falling costs, which were probably 
the chief initiating causes of that depression. 

Hourly earnings did not keep pace with output per man-hour. 
Though labor costs per unit were appreciably reduced, there was no 
corresponding fall in prices. Price rigidity was helped by widespread 
development of trademarked and branded goods. A relatively rigid 
price level accompanied by lower labor costs per unit logically brought 
about a sizable increase in profits. According to Frederick Mills, who 
was the statistician, the very able statistician, attached to the National 
Bureau of Economic Research, profits increased by 84 percent from 
1922 to 1929, although production was only increased by 37 percent. 

Taking all these factors into account, I came to the conclusion that 
the cause for these price rigidities and the consequent inflation of 

rofits was not merely the “frictions” of the competitive market which 
impede automatic adjustments. It was to a much greater degree due 
to the growing power of monopolies, industrial combinations, and 
trade associations, which through various devices such as outright 
price fixing and open price agreements, as well as mere size, were able 
to peg prices at a much higher level than that to which they would 
otherwise have sunk. 

Mr. Keatina. Mr. Chairman, may I ask a question of the Senator ? 

Senator Doveuas. Yes, indeed. 

Mr. KrAttna. Of course, Senator, outright price fixing, and price 
agreements all would run afoul of the Sherman Act and would be 
struck down, would they not? 

Senator Dovexas. I do not wish to refight the old battles, Congress- 
man. But it is a fact that during the twenties, when Mr. Hoover was 
Secretary of Commerce, he encouraged the formation of trade associa- 
tions, and I had some experience with the trade associations in con- 
nection with the NRA at a later time. 

Mr. Keattna. That was during Mr. Roosevelt’s administration. 

Senator Dovexas. That is correct, and it was a mistake. If you had 
been here earlier, you would have heard me say that. That is abso- 
lutely true. 
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But what I am trying to say is during the period of the twenties 
we had a big development of trade associations, and there was always 
present in the trade associations or in most trade associations a tacit 
agreement that they would not make trouble for each other on price 
schedules. 

The Cuarman. Then you had concomitantly the NRA, which cer- 
tainly put brakes on the enforcement of the antitrust laws. 

Senator Doveias. Oh, it was a complete negation of the antitrust 
laws. I think it was the biggest mistake, economic mistake, in the 
Roosevelt administration. 

Mr. Keattne. There have been a lot of prosecutions of trade asso- 
ciations and various other associations—— 

Senator Doveuas. Yes. 

Mr. Kearine (continuing). Where such agreements could be 
shown, either tacitly or otherwise. We have one right now against 
the press associations. 

Senator Douvcenas. Yes. But, as you know, Congressman, generally 
it is necessary to prove intent, and intent is very hard to demonstrate 
in these cases. 

The managers of businesses are not so naive as they were 40 or 50 
years ago, and they seldom put their agreements in writing. 

They can do their business at the 19th hole or at the country club, 
in the dining room, or so forth and so on. 

But the chairman put it very well when he said there was a con- 
scious parallelism of effort in the pricing which has the effect of 


suppressing competition ; and, of course, this is completely character- 
istic of the basing-point system which is used or was used by so many 


heavy industries. 

I shrewdly suspect that is still used—strike out “shrewdly”—I sus- 
pect is used. 

Mr. Keating, You suspect it is still shrewdly used ? 

Senator Dovetas. I rather think that is so. 

But what you have there, as you know, is for the price leader, 
generally United States Steel or one of the leading cement outfits, to 
announce a series of prices at given basing points, and then everyone 
has a book which gives the freight rates from these basing points to 
other points, and also the differences among the different types of 
steel, and automatically, in the old days automatically, then every- 
body would charge the same delivered price at any given point, no 
matter where they were located. 

Mr. McCutuocn. Senator, could I ask you at that point if you 
think that was harmful from every manner of approach during a 
certain period of our history ? 

Senator Dovetas. I think its general effect was harmful; yes, sir. 

Mr. McCutiocn. You think no good came from it at all? 

Senator Dovetas. Well, if any good came from it it was incidental 
compared with the harm. It was an easy system of getting a mon- 
opoly price fixed for the industry. 

Mr. McCutiocn. Pursuing the question just one step further—— 

Senator Dovatas. Surely. 

Mr. McCuttocu (continuing). Then may I conclude that you think 
it had no important effect in the development of industry in smaller 
centers, and the decentralization of heavy industry ? 
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Senator Dovenas. As a matter of fact, it held back the develop- 
ment of the steel industry in the West, because you had for many 
years, until we had the multiple basing point system, you would have 
the Pittsburgh mill selling steel in Chicago at the same price as the 
Chicago mills even though—— 

Mr. McCuttocu. How about the fabrication—— 

Senator Doveias. You actually had in some cases the ludicrous 
situation, for instance, of the Chicago mills sending steel, let us say, 
to Columbus, Ohio, at a lower price than they sold in Chicago, despite 
the fact that they had to pay freight from Chicago to Columbus, 
simply because the freight from Pittsburgh to Columbus was less than 
the freight from Pittsburgh to Chicago. 

Mr. McCutiocu. Yes; Lagree with that. 

Senator Dovetas. You had all kinds of 

Mr. McCutiocu. What I was trying to get at, though, was the 
fact that in some sections of the country, but for this system, it would 
have been impossible for small fabricators to have competed with 
the prime producers or the fabricators within the immediate terri- 
tory of the prime producers; would it not ? 

Senator Dovueias. You mean that United States Steel held the 
umbrella over the head of the high-cost producers. 

Well, I believe that the competitive struggle is one in which people 
should compete on the basis of quality and price, and that the practice 
of holding umbrellas up is, on the whole, not in the public interest. 

Mr. Kratine. Therefore, perhaps, you have already covered this, 
you favor the repeal of the so-called fair-trade laws ? 

Senator Doueias. Congressman, if you will look at the Congres- 
sional Record in the debates in the Senate, you will find that I led the 
opposition to the fair-trade laws. 

Mr. Keartne. I had an impression that that was your position. In 
other words, you agree with the conclusion reached by the Attorney 
General’s committee in that regard ? 

Senator Dovaias. Well, yes. 

But may I say this: That it is an extraordinary sense of values of 
the Oppenheim committee that they more or less wink at the big com- 
binations and the basic industries, and they pick out for attack the 
so-called fair-trade laws, which are primarily efforts by small drug- 
gists and small liquor dealers to protect themselves against price 
cutting. 

Now, [ think it is a mistake 

Mr. Keatine. That is only one of them. 

Senator Dove.as. I think the fair-trade laws are a mistake. But 
I would say they are a venial sin compared with these great sins, and 
to single them out for attack and to imply that the concentration in 
the durable-goods industries and other lines, combinations there are 
all right, isa mistaken sense of values. It isa big-corporation attitude. 

Mr. Keating. Well, that is only one of the recommendations. 

Senator Doveras. I know, but on 











Mr. Keating. Is there anywhere in there where they say a combina- 
tion of big or little people is all right? I did not read any such thing. 

Senator Dovexas. No, no. What I am saying is that the combina- 
tions of the little people—— 

The CHarrMan. Se 
right? 


enator, yours is a criticism of emphasis; is that 
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Senator Dovexas. That is correct, and of proportion. 

The CHarrman. Will you continue to read, Senator, because we 
have 

Senator Dovexas. I am sorry I am taking up your time. 

The Cuarrman. We have Assistant Attorney General Barnes here. 

Senator Doveuas. I am sorry. 

Three very serious consequences of this policy should be noted: (1) 
The profit inflation which it created led to the initial reinvestment in 
the middle twenties, and I emphasize “the middle twenties”—of a 
large part of these profits, and hence to the piling up of a large capital 
plant. At the same time, the large profits caused the banks to create 
credit for speculative purposes. Both of these forces enormously 
stimulated the great stock-market boom of 1925-29. 

(2) Yet in order for the big concerns to keep up prices, it was neces- 
sary for them to exercise some control over production and to restrict 
it somewhat. For, if this had not been done, the greater quantities 
produced would have compelled a reduction in prices which American 
industry was unwilling to accept. 

But this restriction of production was at the same time a restriction 
of employment—when you restrict production you restrict employ- 
ment—and it also led to an ultimate decrease in actual investment. 
With output per worker rising more rapidly than total production 
expanded, the inevitable result was a diminution in the proportion 
of total employment in manufacturing, mining, and transportation, 
and a burden was thrown upon the other sectors of the economy. A 
eee volume of unemployment accumulated alongside all of 
this. 

Third, as I have said in order to maintain unit prices, production 
had to be dampened down. But this meant in turn that after a time 
business did not want to invest as much in plant and machinery. 
The pegging of prices and the restraint upon output led inevitably to 
a slowdown in actual investment. Yet large profits were still being 
made and the volume of savings was high. Some of the savings there- 
fore could not be invested and were instead sterilized in banks or 
diverted into the stock market. This led to a further decrease in 
employment and helped to initiate the big crash and the great depres- 
sion. 

A major share of the responsibility for the breakdown which began 
in 1929 therefore lay at the doors of those American industrial com- 
binations which by keeping prices up and dampening down produc- 
tion created an inflation of profits which both helped bring on wild 
speculation and threw considerable numbers out of work. 

Iam sure you gentlemen of the committee have noted a considerable 
parallelism between the events of the 1920’s with events of the present. 

Again we find raw material and farm prices going down while 
consumer’s prices remain high. I do not want to overstress it, but I 
say considerable parallelism—between the events. And we should 
remember there was a price depression throughout the twenties. 

Again we find profits rising, as they did in 1954, although output 
declined in that year. Again we find an increase in unemployment 
over 1953. All of these factors should in my judgment be carefully 
watched, analyzed, and documented by this committee lest uncurbed 
monopoly bring on another major depression, 
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SUMMARY 


I should now like to summarize my points and to draw a few 
conclusions. 

Since the publication of Professor Chamberlain’s and Mrs. Robin- 
son’s works, economists have agreed that the large proportion of in- 
dustries operate under conditions which can be called imperfect 
competition. These are companies with large amounts of capital 
and which produce a substantial share of the total output. 

The effect of imperfect competition is to maximize profits for 
producers at higher prices and lower outputs than under conditions 
of pure or perfect competition. This restricts employment and in- 
vestment and throws a heavy burden of absorbing the unemployed and 
of savings upon the competitive sector of the economy. 

Therefore, it is essential that not only should new mergers and 
concentration of economic power be prohibited but that existing 
concentration should be dealt with, effectively, and reduced under 
the antitrust laws. 

Thus, I dissent from the Oppenheim report which, as I read it, not 
only did not offer recommendations to strengthen the antitrust laws 
but would, in effect, weaken them. 

I believe it is necessary to strengthen and enforce existing laws to 
prevent us from going the way of industry in Britain, France, Ger- 
many, and Italy, to name a few other modern industrial countries. In 
those countries, industry is characterized by price associations, cartels, 
pools, and general practices which, if we wish to have an expanding 
and growing economy, we must avoid. 

Mr. Keattne. Might I interrupt there to ask a question? 

Senator Dovatas. Yes, sir. 

Mr. Kerarttne. None of those countries have any restrictions at all 
on monopolies, do they ¢ 

Senator Doveras. That is correct. 

Mr. Keattne. They almost encourage them, do they not? 

Senator Dovetas. You are absolutely right; and I think that the 
Sherman antitrust law and the Clayton Act, with all their weaknesses 
of enforcement, have operated to give us a more competitive economy 
than would otherwise be true. 

I am simply saying that we should not weaken the laws, and unless 
we have a vigorous enforcement of the laws and a strengthening of the 
laws, we may go the way of these other nations. 

Mr. Keatrne. Well, so far. in that respect, our theory has been 
quite the opposite, we have gone in the opposite direction. We have 
endeavored to discourage monopoly rather than to encourage it. 

Senator Dovatas. It is a question of how much you discourage it. 
We give verbal discouragement. Everyone is against monopoly, but 
it is very hard to do anything practical to check it. 

Mr. Kerattna. I realize that it cannot be checked properly entirely. 
There are always going to be those interests that see the advantage 
of monopolizing any industry, and there is always going to be the 
profit motive present. But certainly there have been a good many 
actions brought. 

Assistant Attorney General Barnes is right now being lambasted 
all over the lot because he is bringing vigorous antitrust actions, and 
all the industries are down on his neck. 
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Senator Dovetas. I know he is in the room. I have very real re- 
spect for him, and I think he is one of the best officials in the present 
administration. But I notice every time this committee holds a 
session he starts a suit. Whether there is any connection between those 
two facts or not, Ido not know. It may be purely coincidental. But 
if this committee has had an effect in stimulating the very able 
Assistant Attorney General into action, I would say that it has been 
very commendable. 

Mr. Keatina. There were a good many suits started before this 
committee started any hearings. 

Senator Dovetas. That is true. But the tempo seems to have in- 
creased in the last few days. 

The CuHatrman. Do you think we should have the Assistant At- 
torney General here more frequently then ? 

Senator Dovetas. Well, I am sure it would lead to a 

Mr. Keatina. I do not think he is afraid of Mr. Celler, our chair- 
man; none of us are. We respect him. 

Senator Dove.as. I do not think the Assistant Attorney General 
is afraid of anyone, but I have noted in these last few days that the 
tempo of action of the Department of Justice speeded up. 

Now, whether this is purely coincidental, as people used to say, in 
trying to get out of libel suits or not, I do not know. 

Mr. Keatrne. I notice it speeded up right after the administration 
changed. For instance, they have gone after these big liquor com- 

anies that the Committee To Investigate the Department of Justice 
hel hearings about, concerning the failure of the last administration to 
do anything about them. This administration has gone after these 
veople. 
Senator Dovetas. Mr. Keating, may I say that I welcome this action 
under any administration. 

Mr. Keatine. Sodo I. 

Senator Doveras. And I do not—— 

Mr. Keatrne. You and I are in complete agreement. 

Senator Doveras. And I do not claim that my party had complete 
virtue. It has a larger share of virtue than the opposing party, but 
it does not have complete virtue. 

Mr. Krarttne. I know you and I have debated that on other occa- 
sions as to which has greater virtue, and I share your views that neither 
party has a monopoly on it. Of course, you and I would differ on 
which one has a larger share. 

The Cuarrman. At least you will agree, Senator, and I think all of 
us agree, that hearings of this sort keep some people on their toes. 

Senator Doveras. Very much so; very much so. 

In fact, I am ready to give a bottle of vitamins to the Assistant 
Attorney General, and another bottle to every member of his staff, 
if this will give them more vim and vigor. Thisis an offer. 

Mr. Keatine. Maybe the committee ought to have some of those, 
too. 

Senator Doveras. I recommend in particular that consent should be 
obtained from the Justice Department for future mergers. This is 
a ne that Mr. Schwartz stresses in his very able minority report, and 
which I think he touched upon in his testimony yesterday. 

The CuatrmMan. Have you any suggestions, practical suggestions, 
along those lines ? 
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Senator Doveras. I am not a lawyer nor a draftsman, but I think 
legislation is needed to make it clear that prior consent is needed be- 
fore the merger occurs. I think that would be very helpful legisla- 
tion and, perhaps, the Attorney General can tell us whether or not this 
is needed. 

Mr. Keratrnc. There is now, at least, an informal pravenet whereby 
these companies can go to the Attorney General and get a preliminary 
view as to whether a merger would be likely to be in violation of the 
law. 

Senator Doveras. But they do not necessarily have to obtain the 
consent of the Attorney General. 

Mr. Kratinc. That is true; and they can still proceed with their 
merger even though he warns them that it is going to run afoul of the 
laws. But I believe that I would be correct in saying that almost 
none of them have done that after an adverse decision of the Attorney 
General. 

Senator Doveras. I do not know how many opinions have been 
given that such a merger would probably be prosecuted. 

Mr. Kerattne. You saw one just within a week where they frowned 
on some big merger. 

Senator Dotat ds. Well, of course, the Department of Justice has 
frowned on the projected merger of Bethlehem and Youngstown. 
am not acquainted with what has happened in the last day or two. 

Mr. Roptno. Senator, you are acquainted with Professor Schwartz’s 
program for legislative action ? 

Senator Dovetas. Yes. 

Mr. Roptno. Do you agree with Professor Schwartz’s recommenda- 
tions as to legislation that he feels is probably desirable at this time? 

Senator Doveuas. I have his 

Mr. Roprno. He outlines, I believe, 12 legislative amendments which 
he believes to be necessary in order to curb the trend. 

Senator Dove.as. Well, I certainly approve of point No. 1, and 
that is what I have been saying, of prior consent for mergers. 

Then the second is to break up existing superconcentration like 
General Motors and United States Steel. 

Well, I would say those never should have been permitted to have 
developed in the first place. I would want to think that one over for 
a long time. I would like to think that one over for a long time. 

Mr. Roptno. I do not want to pinpoint it, Senator. I merely want 
to know whether you were in general accord with him or whether there 
were any particular recommendations that you did not agree with. 

Senator Doveras. Let us skip down to 8: Repeal the Reed-Bul- 
winkle authorization for collective ratemaking by railroals, and of 
the McCarran Act exempting certain insurance corporations from the 
antitrust laws. I certainly agree with that. 

No. 10, I agree with that, to raise the maximum fine for violations of 
the Sherman Act to at least $50,000. 

Mr. Keratinc. Now, Senator, I was going to ask you about that. 
We have had before our committee a number of distinguished Mem- 
bers of the other body who have seemed to feel that this was the 
forum in which they could best advance their views. 

Senator Dove.as. May I say I did not come here at my own sug- 
gestion, Congressman. I came here at the invitation of the chairman. 
I would never have thought of forcing my views upon you. 
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Mr. Keattne. We are delighted to have you, sir. 

Senator Dovenas. I understand, but I want to make it clear that 
I did not seek this as a means of expressing my views. 

I came in response to an invitation. I have been ill for the last 
week or 10 days, and this statement has been prepared under consider- 
able pressure. 

Mr. Keatine. I know that, and we are delighted to have you here 
feeling better. 

Senator Dovatas. I understand. 

Mr. Kratine. And we are very pleased to have you here, and you 
always have a contribution to make on economic thinking, whether 
or not we agree with you. 

My point is this: We have actually passed in the House, two specific 
measures dealing with the antitrust laws. 

After all, this is a legislative body, and that is our primary respon- 
sibility. The first of these is a bill, which was also enacted in the last 
Congress on the House side, to raise the maximum fine for violation 
of the antitrust laws, from $5,000 to $50,000. 

Now, so far there has been apparently no action taken on the Senate 
side. 

I inquired of Senator Kefauver about that, thinking erroneously 
that he was the chairman of the Antimonopoly Committee over 
there. Apparently Senator Kilgore is the chairman. 

It would be very helpful to us, even though you are not a member 
of that committee, if you would urge that action be taken over on your 
side to get that bill along on its way. 

Senator Doue.as. The Senate is guilty of many things, and any 
delay in passing such a bill, I think, is not in the public interest. 

Mr. Keattne. Thank you. 

We have also passed on our side a bill to give the United States 
the right which it does not now have to recover actual damages suf- 
fered as a result of a violation of the antitrust laws. 

Senator Doveias. That is the 11th recommendation that Mr. 
Schwartz makes. 

Mr. Keatine. Yes. 

Senator Dovuctas. Yes. I have not studied that as carefully, but 
it would seem to me that that is desirable, too. 

Mr. Keratine. That is languishing in Senator Kilgore’s committee, 
and anything that you could do to push that along, would also be 
appreciated very much on our side. 

Senator Doveras. Well, you realize that a comparatively young 
Member of the Senate does not have much power, but I assure you 
tlies what such little power as I have I will try to exercise. 

Mr. Kratine. That might apply to some Members, but I am sure 
not to one now addressing us. 

Senator Dovetas. Thank you. I do not have an exaggerated view 
of my own importance. 

If I may continue and then I will try to finish this as quickly as 
possible, because I know you want to hear Judge Barnes, the burden 
of proof should lie with the industries involved. They should be made 
to prove that such mergers would actively promote competition and 
not restrict it. 

I believe that consent is essential, for mergers limit the number of 
firms in an industry to fewer and fewer giants. This makes the entry 
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of competing firms extremely difficult owing to the huge initial costs: 
involved and the inability for small businesses to gain the needed 
capital. I believe consent is essential, also, for the economic advan- 
tages of mergers and concentrations of economic power are gen- 
erally limited to a given plant, or they merely offset disadvantages to 
other firms. Further, they have social disadvantages such as the 
limitation of output, employment, production, and investment, the 
raising of prices, and the concentration of wealth and power in the 
hands of a few. 

Finally, if our past history teaches us anything it is that mergers 
and economic concentrations can have a disastrous effect on the busi- 
ness cycle. 

For these reasons, the Congress should, in my judgment— 

(1) Make a fresh study of our business world to determine the ex- 
tent of competition and monopoly. This is necessary because of the 
tremendous growth of our economy in recent years, the new methods 
of taxation, what appears to be a o e number of new mergers, and 
new technological advances such as that term “automation.’ 

(2) See that existing antitrust laws are enforced with great vigor. 

(3) Strengthen the antitrust laws where loopholes occasioned by 
court decisions, new methods, and legal devices, are found to have 
made them ineffective; strengthen them to meet new conditions; and 
strengthen them with fines and penalties which would be effective de- 
terrents to the establishment of trusts and monopolies. 

The Cuairman. Unfortunately, Senator, we cannot get that pound- 
ing into the record. I wish we could. 

Are there any questions? Thank you very much, Senator. We 
were very happy to have had you with us. 

Senator Dove.as. I appreciate the courtesy in inviting me, and I 
hope I have not taken too much time. 

he CuarrMAn. That is perfectly all right. 

Senator Dove.as. I hope I have not taken too much time from the 
Department of Justice. 

The Cuarrman. Judge Barnes, would you care to make any general 
statement today or would you care to have us continue our questioning? 


STATEMENT OF STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL IN CHARGE OF THE ANTITRUST DIVISION—Resumed 


Mr. Barnes. I have no statement prepared, Mr. Chairman. 

I might say with regard to the distinguished gentleman who just 
gonenese me here, who mentioned the fact that some suits have been 

led, that I might point out I am rather in the position that I am 
damned if I do and I am damned if I do not. 

Mr. Keratine. That is what I was thinking. 

Mr. Barnes. If I do not file suits, I quickly have criticism. Now 
I find if I do file suits I am criticized. 

I might add that of recent days it has been a little difficult to find 
a day upon which I was not required to testify before some commit- 
tee, and I did not want to stop the filing of suits entirely. 

Mr. Keartina. Well, there were quite a few suits filed before our 
committee started its hearings, were there not, Judge Barnes? 
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Mr. Barnes. Well, I might point out that we filed 9 of them in the 
last month, of which 8 were filed before this committee started its 
hearings. 

Mr. Keating. Furthermore, the implication from the testimony 
of Senator Douglas to the effect that it was this committee’s activities 
which cause the filing of the suits, does not seem to me to take into 
account that you cannot walk down and file a suit the day after a 
committee starts its hearings. It takes a good deal of preparation, 
does it not, before you start an antitrust suit ? 

Mr. Barnes. Indeed it does, sir. 

I might point out that the only suit that has any connection with 
this hearing was the suit that was filed yesterday against ANPA, 
which matter was entirely—that is the date as to when the suit should 
be filed was entirely—in the hands of the defendants, the proposed 
defendants. 

They asked for an opportunity to negotiate. We accorded them that 
opportunity, just as we do any defendant when we have a civil case, 
who desires to negotiate. 

We advised them that we would so negotiate. 

The next thing we heard there was an announcement in the paper 
last week that they were going to fight it. 

After that announcement I made the statement that, in response to 
an inquiry, we a to file a suit, and would very shortly. 

We again held off filing the suit until the announcement that was 
made by the gentleman who was president of one of the defendant 
associations in a public statement in Philadelphia yesterday morning; 
and yesterday alideneet, the Attorney General out in Des Moines, 
Iowa, said in view of that statement suit should be filed. 

I am a day behind myself. Two days ago the Attorney General in 
Des Moines, Iowa, said in view of the statement of the defendant, 
suit should be filed, and it was filed yesterday morning. 

It has no connection with this hearing whatsoever, although I am 
very glad, of course, always to have one more suit filed when the 
usual question is, “Why don’t you file more?” 

The Cuairman. Judge, has the Antitrust Division looked into any 
newspaper mergers to determine whether there is any violation of the 
Celler-Kefauver Antimerger Act? 

Mr. Barnes. It has. 

The Cuatrman. I think you started an action against the Kansas 
Cit 

Mr. Barnes. That was not a merger action, Mr. Chairman, but 
there was an action filed against the Kansas City Star, and that has 
recently been successfully terminated by the conviction of the Star 
and the business manager, Mr. Sees. 

The Cuarrman. That involved restrictions concerning advertisers ? 

Mr. Barnes. Well, both advertising and subscriptions. 

In other words, there was a forced joint subscription. If you 
wanted to take an afternoon paper you had to take a morning paper, 
too. If you wanted to advertise in a morning paper you had to adver- 
tise in the evening paper, and the Sunday paper. And if you wanted 
to advertise in some other newspaper, then you found that your 
advertisement in this newspaper, if you were in a theatrical business, 
would be placed on the obituary page, and so forth, and things of that 
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kind; or if you wanted to advertise over television you were advised 
as long as you kept up that advertising you would not be able to 
advertise in this newspaper. 

The Cuairman. Right here in Washington, Judge, the Washington 
Post, which is the leading, and has been the leading, morning news- 

— acquired the Times-Herald, the only other morning newspaper 
in the city. 

In wale opinion, was that a violation of the Cellar-Kefauver Act? 

Mr. Barnes. We investigated that matter and decided not to file 
suit. 

The CuatrMAn. Did you recommend a suit to block the acquisition ? 

Mr. Barnes. Did I recommend it? That is a matter that I would 
prefer not to discuss. The decision of the Division was that the suit 
should not be filed. 

The CHarrman. Would you care to say who made the decision ? 

Mr. Barnes. No, sir; it was my decision ultimately, of course. 

The Cuarrman. Was that your original decision ? 

Mr. Barnes. I do not think I should discuss it because, as I have 
explained to you, Mr. Chairman, in any of these matters involving the 
advisability of filing suit, we have to have an interplay of ideas. 

Sometimes there is unanimity, and sometimes there is not, and I do 
not propose to permit any defendant, when we do file suit, to know 
that there has been any division of opinion on the staff as to whether 
or not that suit should be filed. Nor do I think that anyone, other 
than the Assistant Attorney General in charge of the Antitrust Divi- 
sion, should assume the responsibility for such decision when suit is 
not filed. 

The Cuarrman. Would you care to express an answer to that ques- 
tion in executive session ? 

Mr. Barnes. No, sir. 

The Cuatrman. Of course, you know, Judge, there may be political 
reasons in some of these decisions. 

Mr. Barnes. I think that that is a risk that anyone in Government 
has to take, that the political reasons may be ascribed, or motives may 
be ascribed to him; but I am perfectly satisfied to stand on the decision 
that I made, sir. 

May I say this, I would like to read this statement: The decision 
whether or not to proceed in any enforcement program may involve 
numerous difficult judgments. Reaching those judgments, I believe 
you will appreciate that men, equally intelligent and equally devoted 
to vigorous antitrust enforcement, may well, and frequently do, differ. 

To enable intelligent final decision, therefore, frequently required 
a full and open discussion not only by all members of the staff but 
elso by the staff with the Assistant Attorney General. 

This process of interchange of ideas frequently endures over some 
period of time and, as a result of discussion, any participant must feel 
_ to alter his views as to the merits—as the merits of argument 
dictate. 

This essential process of full and flexible exchange might be seri- 
ously endangered, I believe, were staff members hampered by the 
knowledge that they might at some later date be forced to explain be- 
fore Congress intermediate positions taken. 

I firmly believe that the responsibility for explaining decisions 
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whether or not to finally proceed rests upon the Assistant Attorney 
General or, perhaps, ultimately upon the Attorney General. 

The Cuamrman. Suppose you have a city of over a million inhabi- 
tants, leaving Washington out of it, and leaving the Washington Post 
and Times Herald out of it—you have a city of a million inhabitants, 
and there are, say, 3 morning newspapers, and those 3 become 1 morn- 
ing newspaper by the merger by 1 of the other 2. 

Would you say that was a violation ? 

Mr. Barnes. Well, I do not desire to take any position on that, Mr. 
Celler, until I have studied the facts. 

We have a great problem there; you will understand that there 
are a good many newspapers in the first 100 cities in the United States, 
which are the sole newspaper. There are a great many cities in the 
United States which have only a morning paper, and many more that 
have only an evening paper, that is, 1 morning paper and 1 evening 

aper. 
; Now, we have the problem—it is not just a problem of one city, 
it is a problem involving the entire country. 

We ii studied and are studying that problem, have given consid- 
erable thought to it. 

The Cuarrman. Of course, when you say “sole newspaper,” of 
course, I understand there are many cities that have 1 newspaper, 
but I am addressing myself to cases where there may be 2 or more 
newspapers, and they merge to become the sole newspaper, and the 
inquiry is whether or not that is a violation. 

Mr. Barnes. It may very well be. I, of course, do not want to 
get down to specifics. 

The Cuarrman. I recognize that, and I am trying to keep away 
from it. 

Mr. Barnes. You understand that very frequently any merger pre- 
sents difficulties as far as saying, giving an absolute answer, until 
you get into the financial situation of the acquired newspaper, be- 
cause—— 

The Cuarrman. I understand. I would be the last to say if a paper 
were on the downward grade and about to enter bankruptcy, there 
would be no valid reason, I should imagine, that would prevent that 
paper from a acquired by another. 

But the mere fact that there are many instances of such mergers, 
say, in the country where 2 papers, 2 morning papers, become 1 
is no reason why there should be no prosecution. 

Mr. Barnes. None whatsoever, sir. That is exactly why we are 
giving it study. 

On the other hand, we want to have even-handed justice. 

The Cuatrman. Do I understand that matter is under study now? 

Mr. Barnes. It is. 

The CuarrmMan. Even the Washington situation ? 

Mr. Barnes. No; not the Washington situation. 

The CuarrMan. That is a closed incident? 

Mr. Barnes. Only incidental to the national picture. 

May I say that I should, in fairness, say that in the Washington 
picture, the Times-Herald merger, there was the question of the finan- 
cial situation of the newspapers introduced as a factor. 

I am not passing on the merits of that position, but I am point- 
ing out that that did exist. 
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The Cuarrman. Isn’t Washington a little different from other cities 
because the Department of Justice has jurisdiction over matters a 

rtaining to the District of Columbia, particularly commerce in the 
District of Columbia ? 

Mr. Barnes. Exactly right. 

The Cuarrman. And that is a factor, I presume, that you are going 
to take into consideration ? 

Mr. Barnes. It is a factor. Most of the consequential newspapers, 
even outside of Washington, have circulation, however, that usually 
crosses State line, which may not make the sole jurisdiction on any 
such question within the jurisdiction of the District of Columbia. 

The Cuarrman. Judge, yesterday I asked you about the status of 
the American Telephone & Telegraph Co. suit, and you said that 
there are defense implications to that action. Would you care to 
elaborate on your answer? j 

Mr. Barnes. I do not believe I can, Mr. Chairman. 

The CHatrmMan. Does that mean the Defense Department is seeking 
or did seek in any way to have the case stopped ? 

Mr. Barnes. I can say, in direct answer to that question, “No.” I 
am afraid I cannot go beyond that answer. 

The Cuatrman. I gather from your testimony that you are now 
undertaking consent-decree negotiations with the A. T. & T.; is that 
correct ¢ 

Mr. Barnzs. I stated yesterday that within this year there have 
been numerous conferences looking toward the possibility of a consent 
decree. 

The Cuarrman. Would you say that that is the result of the inter- 
cession of the Department of Defense? 

Mr. Barnes. Not at all. 

The Cuatrman. In your negotiations leading up to a possible con- 
sent decree, are you insisting upon relief which was requested in the 
complaint, namely that A. T. & T. be required to divest itself of West- 
ern Electric? 

Mr. Barnes. I do not believe that I can discuss the details of any 
possible consent decree that has not yet come into being. 

The Cuarrman. Well, you believe, of course, otherwise you would 
not bring a complaint, that there was a violation of the antitrust laws? 

Mr. Barnes. I did not bring the complaint, sir, in the first place. 
I believe that there are many substantial antitrust problems involved 
that will have to be determined. Otherwise, when we reviewed the 
case, I would have dismissed it had I thought there had been no merit 
to it. 

The Cuarrman. Well, in that case the Western Electric Co. is the 
sole supplier of telephone equipment to the A. T. & T., to the exclu- 
sion of all other suppliers; isn’t that correct ? 

Mr. Barnzs. I do not think that is an absolute, sir, but it is pretty 
close to the factual situation. 

The Cuatrman, Would you not say that in a case of that sort there 
was a violation of the Sherman law? 

Mr. Barnes. As I said, Mr. Chairman, if I had thought there would 
have been no violation involved in the suit when we reviewed it, as 
I did each, case that was pending at the time I took office, I would 
have dismissed the action. That I did not do. 
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The Crairman. Well, is it possible that there may be something 
short of divesture of Western Electric from under the mantle of the 
American Telephone & Telegraph Co. ? ; 

Mr. Barnes. I do not even know that any consent decree is possible. 
If a consent decree is possible, it would be the wildest conjecture for 
me to contemplate what might possibly be in it. — eek 

Mr. Keattne. Isn’t this a matter that is now in negotiation? 

Mr. Barnes. Yes; that is why-— 

Mr. Keatrine. A pending action? 

Mr. Barnes. That is why I refuse to discuss it. 

Mr. Keatrne. In our Subcommittee To Investigate the Department 
of Justice, which was designed primarily for the purpose of investi- 
gating what was going on in the Department of Justice, we at all times 
refrained from discussing publicly any pending suits because of the 
fact that it might be injurious to the interests of the United States 
Government if it was made public what the issues were as between 
them and defendants who were then charged with violations. 

Mr. Barnes. That is correct. 

Mr. Keatina. I think it would be very unfortunate to force the 
Attorney General in any way to disclose his hand with regard to any 
of these pending suits. 

Mr. Barnzs. I might say—— 

The CuHatrman. Of course, there is—excuse me; go ahead. 

Mr. Barnes. I might say that the mere fact that consent negotiations 
take place, there should be no inference drawn that there is to be any 
consent decree. In almost every lawsuit at one time or another there 
is a little conversation back and forth between the parties as to 


whether there is ane possibility of disposing of it. 


The Cuatrman. I recognize the principle laid down by the distin- 
guished gentleman from New York, and I want to respect it always, 
but there are exceptions to every rule. 

This was a case that was started over 6 years ago. It was started 
in the previous administration. Very little was done in the previous 
administration. I do not know what is being done now, and I believe 
that is an exceptional case, and Congress should know something about 
this delay and what is the situation that is now developing; otherwise 
I would be happy to subscribe to the principles announced by the 
gentleman from New York. 

Mr. Barnzs. I think I should add just one thing, that we are slowly, 
because it is a mountainous case, preparing the case for trial. 

The Cuarrman. In the testimony that we heard from the distin- 
guished gentleman from Illinois, there was comment concerning the 
investment bankers case. 

Would you care to state why an appeal was not taken from the 
decision of the United States district judge in New York? 

Mr. Barnes. I had to weigh the advisability of an appeal, doubtful 
at best, against this Gennenatien expense in this particular case, and 
I concluded that no appeal should be taken. 

Now, I can very frankly say that while it was quickly determined 
that there should be no appeal on all issues, there was in my mind a 
very great desire to appeal on limited issues, if I could justify it within 
my budget ; if we had a few more million dollars in our budget, I may 
have taken an appeal, I might have seen a way. 
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I do not want to insinuate this was purely a matter of dollars and 
cents, because I would not let that interfere with an appeal if I con- 
cluded that the appeal was required and demanded. 

But I have to consider the dollars and cents in determining just how 
much the American people can get per enforcement dollar. 

The Carman. I respect your opinion in that regard, but I put my 
question this way: 

The case itself took many, many days and it involved a vast sum of 
money in the first instance ? 

Mr. Barnes. Months and months and months, years. 

The Cuarmman. Then in view of the fact that so much money had 
been spent in the trial of the case, I do not think that the additional 
cost of taking the appeal should have been a paramount factor. 

Mr. Barnes. I emphasized the fact that it was neither paramount 
nor the sole consideration. It was a question of judgment. 

We do have to take into consideration how much money we spend 
on briefs, and I think that the cost of an appeal in that case would 
have been many thousands of dollars. 

The Cuatrman. Go ahead. 

Mr. Barnes. When you have a lower court decision that turns 
largely on interpretation of facts, as you had in this case, you have a 
very serious problem whether you should ever take an appeal. 

Let me tell you this, while we are on this subject: 

We have a peculiar situation in our antitrust iaw. 

We have a Supreme Court—and I am not criticizing them, they 
ure so busy that they say, “We will not go into a factual situation 
unless there is a gross abuse of judicial discretion, but if there is 
evidence on both sides of the question, then the trier of fact is the 
ultimate person to determine where the preponderance of evidence 
lies, and we do not reverse such a case.” This policy is embodied 
generally in rule 52 (b) (F. R. Civil Proc.). 

The result is that in antitrust cases where we are required, under the 
Expediting Act, to take all appeals directly to the Supreme Court, 
we do not have a reexamination after a trial court determination. 

I have an engagement at this time to discuss this with members of 
the Federal judiciary, whether or not we can revise the Expediting 
Act to permit and authorize the Supreme Court to transfer that type 
of an appeal to a circuit court so that the Government can get a 
review of a factual situation which, as a practical matter, is denied to 
it now. 

The Cuarrman. And in an important case like that, I think what 
you are proceeding to do is worthy of every support. 

Mr. Barnes. I have an mem A to propose that to a judicial 
conference this fall. I have talked and discussed it at some length 
with the Attorney General. And he, likewise, believes that some 
modification of the Expediting Act may be advisable. 

The Cuarrman. Did the committee, of which you were cochairman, 
make a recommendation along those lines? 

Mr. Barnes. It did not. 

The CHatrman. You testified, Judge before the Senate Judiciary 
Committee on Tuesday, May 3, that the automobile industry was 
competing on everything except price. That is correct, is it not? 

Mr. Barngs. Yes, I said that. 
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I think I should in all honesty say that I was repeating something 
that I had read that seemed to me very significant. I think that the 
more accurate statement would be for me to say it is said that the 
automobile industry competes in everything except price. 

The Cuarrman. Is your Department neon on factors of that 
sort, particularly with reference to the automobile industry? 

Mr. Barnes. We have no overall investigation into automobiles, 
as such. 

We have, and have had for some time, and I can assure you that 
the automobile industry bulks large in our thinking—we have at the 
present time eight matters involving the automobile industry which 
are in process of investigation. 

The Cuatrman. There is no doubt that you have a gigantic job 
before you. lw ag 

Mr. Barnes. Let me suggest that in one of these investigations in 
which we are not anywhere near through, which involves but 1 auto- 
mobile manufacturer, we have examined 11,000, in excess of 11,000 
documents on this 1 phase of an automobile problem. 

The Cuarman. Well, I am one of those, and I think the members 
of the committee will probably agree with me, who thinks that here- 
tofore we have been treating your Department more or less as a step- 
child as far as appropriations are concerned. You should have more 
money and more help. 

Mr. Barnes. Well, I like to hear that because I am going to make 
a very strong pitch for some more money this next year. I did not 
feel that I was qualified to ask funds for it heretofore because I did 
not know what the situation was. 


I think I have learned onsen now to do what most people do, and 


that is ask for more money for their departments, but I think we 
can justify it, and I think we have justified it in what we have done 
with the money we have got. 

Mr. Keatrnc. We call that sometimes Potomac fever. 

Mr. Barnes. Yes, I understand. 

Mr. Keatrine. If you stay here long enough you always learn how to 
ask for money. 

The Cuairman. Do you regard it as a violation of the antitrust 
laws for a leading automobile manufacturer to require dealers to 
handle only certain makes of cars and replacement parts produced 
by that manufacturer ? 

Mr. Barnes. That is a type of foreclosure of markets that has 
received some consideration from us. 

Let me put it this way: I am not satisfied that it is not a violation 
of the antitrust laws. 

The Cuamman. Well, was it not deemed more or less a violation in 
the Standard Stations case under section 3 of the Clayton Act? 

Mr. Barnes. Well, that did not relate to parts, of course. 

The Cuatrman. I am speaking of the principle involved. 

Mr. Barnes. Yes. The principle was a Clayton Act section 3 case, 
the Standard Stations, rather than 

The CHamman. It would be a difficult decision to make, but I 
imagine you are going into it, are you not? 

Mr. Barnes. We have some matters under investigation along 
those lines. 
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Mr. Keattine. In other words, if you did go into it, this case that 
ae chairman has cited would probably be found in the Government’s 

rief. 

Mr. Barnes. Yes, sir. 

Of course, it is a decision that has caused a great deal of comment 
in the bar. 

The Cuarmman. For example, I have been told, and I think it is 
general knowledge, that General Motors requires dealers to sign—— 

Mr. Barnes. May I just insert something there? 

The Cuarman. I beg your pardon. 

Mr. Barnes. The Appellate Section of the Antitrust Division filed 
last week a brief in which it supported and took the position in the 
so-called Dictograph case opposing certiorari in which it treated the 
doctrine of the Standard Stations case. 

The Cuatrman. I have been told, for example, that General Motors 
requires exclusive dealing contracts to be signed by its dealers, and I 
have been told that Ford goes a little further by requiring that its 
dealers handle a certain percentage of replacement parts, manufac- 
tured by Ford. Is my information correct on that, do you know ? 

Mr. Barnes. Well, I hesitate to make any categorical answers be- 
cause all that distributive system and the contracts thereunder have 
been changed considerably in the last couple of years. 

After an investigation began by the Department of Justice there was 
a change in those dealer contracts by one manufacturer, and I think 
that subsequently thereto, at least the other two principal manufac- 
turers followed suit; and there have been requests for clearances by 
some of the manufacturers of certain provisions for their dealer con- 
tracts which we have refused to clear, and the matter is very fluid at 
the present time. 

As a matter of fact, the whole distributive process of the automo- 
bile manufacturers is undergoing not only investigation by us but 
considerable investigation by them. 

The CHairman. Judge, is it the practice of the Antitrust Division 
to institute injunctive proceedings or criminal proceedings in cases 
where the primary offense is price fixing 

Mr. Barnes. Criminal suit, yes; not necessarily injunctive pro- 
visions. I do not recall attempting to obtain injunctions against price 
fixing. 

Bat, as a rule, as our general rule, where we are not entering 
some industry which has never previously been subjected to antitrust 
law, then we follow the rule in price-fixing cases of seeking criminal 
action. 

The Cuarrman. Then do you have liaison with the Federal Trade 
Commission when it issues cease-and-desist orders ? 

Mr. Barnes. We have, of course—we, of course, keep each other 
closely advised of any type of litigation that is started; and, in fact, 
of any investigations that are going on. 

We are endeavoring to keep each other out of the same corporation’s 
books at the same time on the same subject. 

The Cuarmman. Do you enter into any consent decrees where sec- 
tion 1 is violated in connection with price fixing? 

Mr. Barnes. Well, there are certain cases where we, as I said—cer- 
tain exceptions to our general rule of filing criminal cases, 
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Now, almost every case involving price fixing is a criminal case. If 
it is a criminal case we do not have any authority to enter into any con- 
sent deeree. 

The Cuarrman. That is what I wanted to check. 

Mr. Barnes. That is just taken care of by the courts. 

The CuHarrman. Was not the Machine Chain Manufacturers Asso- 
ciation case a price-fixing case, and was there not a consent decree 
entered in that case? 

Mr. Barnes. Yes. 

The Cuarrman. I beg pardon? 

Mr. Barnes. Yes. 

The Cuarrman. That wae a price-fixing case where a consent decree 
was entered ¢ 

Mr. Barnes. That is right. 

The Carman. That was the exception ? 

Mr. Barnes. That is one of them. 

I might say I hope you know what this chain manufacturing is. 
Do you know what it is, Mr. Chairman? 

The Cuatrman. I understood—lI have not read the case recently. 

Mr. Barnes. Well, the chain manufacturing is this chain jewelry, 
just a little gold chain that goes on costume jewelry. e total 
amount involved was very saul 

We had checked into a companion industry and found a situation 
where price fixing was saveleed 

These people came to us and said, “We are doing the same thing. 
Are we violating the law?” We said, “Yes.” 

So we quickly drew up a consent decree, filed a civil case, made 
them change their bylaws, and their method of doing business, and 
accomplished in about 2 weeks what usually is accomplished in 6 
months or a year or more; and we felt that that was one of the cases 
that should be an exception, and I am very glad to justify it anywhere 
on that basis. 

The Cuarrman. Were there many other cases involving price fix- 
ing where consent decrees were entered into? 

Mr. Barnes. I cannot think of any others. There probably are 
some, but I could go over our list and be very happy to supply it for 
you. 

I think you will find that we—I may say at this time, that this is our 
general policy, which was the statement that I made to the Attorney 
General’s committee to study the antitrust laws when they were in- 
vestigating the subject: 

The following types of offenses are prosecuted criminally: (1) Price fixing; 
(2) other violations of the Sherman Act where there is proof of a specific 
intent to restrain trade or to monopolize; (3) a less easily defined category 
of cases which might generally be described as involving proof of use of preda- 
tory practices, boycotts, for example, to accomplish the objective of the 
combination or conspiracy; (4) the fact that a defendant has previously been 
convicted of or adjudged to have been violating the antitrust laws may warrant 
indictment for a second offense. There are other factors taken into account in 
determining whether to seek an indictment in cases that may not fall pre- 
cisely in any of these categories. 

The Division feels free to seek an indictment in any case where a prospective 
defendant has knowledge that practices similar to those in which he is 
engaging have been held to be in violation of the Sherman Act in a prior civil 
suit against some other person. 
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In other words, we do not want to have to file civil cases against 
every particular group in an industry, every particular manufacturer 
in an industry. If we have got a couple of civil cases that establish 
that is in violation of the antitrust laws, and there is somebody else 
doing it, and they know about those civil cases, then we believe that the 
criminal—the criminal type of case should be instituted. 

I might point out that very frequently we have to file not only the 
criminal case but likewise the civil case to obtain the injunctive relief 
a we think may be necessary to guard against violations in the 

uture. 

The CuHarrMan. Judge, did not the American Association of Adver- 
tising Agencies and the American Newspaper Publishers Association 
case, which you just instituted, involve price fixing? 

Mr. Barnes. What was the last part of your question, sir? 

The Cuarrman. The American Newspapers Publishers Association, 
the Advertising Agencies case, did that not involve price fixing? 

Mr. Barnes. Yes; it did. 

The Cuatrman. Why was a civil action brought there instead of a 
criminal action ? 

Mr. Barnes. That falls within the exception where the antitrust 
laws, by judicial interpretation, have been enlarged. That has 
occurred in the advertising business, since the Federal Trade Com- 
mission investigated this same subject in 1930, and at that time dis- 
missed their complaint. At that time the Supreme Court said that 
advertising was not interstate commerce. We felt that we should 
not criminally attack a group who are price fixing a commodity which 
at one time the Court has held was not within interstate commerce. 

We do not think that is the purpose of the criminal law, to attack a 
person who may—may, I say—innocently be following what the law 
was rather than what we think it is now. 

The Cuarrman. That is a fair statement, and I would be doing the 
same thing. 

Mr. Barnes. The Federal Trade Commission dismissed the com- 
plaint without any opinion. We wanted to ascertain why that com- 
plaint was dismissed, and it is our information that it was dismissed 
solely upon the ground that the acts complained of in the 1930 pro- 
ceeding before the FTC, and the acts which we complain of in the 
ANPA matter, involve business transactions which were not in inter- 
state commerce. 

You understand since that time we have had the insurance case and 
the medical case here in the District, and the Lorain Journal case, so 
that now the acts complained of, rather than not being in interstate 
commerce are, in the opinion of the Department of Justice, squarely 
held to be acts in interstate commerce. 

The Carman. When the Federal Trade Commission gets a price- 
fixing case that you may or may not know of, does it refer the case 
to you for criminal action ? 

Mr. Barnes. I would say that that has happened. I would say that 
that infrequently happens. 

The Cuarman. Is it a practice? 

Mr. Barnes. I do not think I can improve on my answer, Mr. Chair- 
man. I do not know whether—let us say it is an infrequent practice. 

The Cuarrman. An infrequent practice? 

Mr. Barnes. Yes. 
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The CuatrmMan. Well, I hope that the infrequent might be changed 
to frequent. 

With respect to the precomplaint negotiation procedures instituted 
by the Department 

Mr. Barnes. Prefiling, we prefer to call it because we have a com- 
plaint. 

The Cuarrman. Prefiling. 

May we get an explanation of those procedures? 

Mr. Barnes. Yes. 

For many years I found when I took this job, the Government had 
been complaining they could not get any advice from the Department 
and, of course, we have a problem because we are not authorized to 
give advice to private individuals. 

At the same time, if we can help them, help people, from violating 
the law and give them any indirect advice, why, we think we should. 

Prefiling negotiation is no stranger to the Department of Justice, 
the Antitrust Division. 

In checking back in our files I find that in the second half of the 
1920’s about a quarter of all cases that the Department of Justice 
instituted in antitrust matters utilized these procedures. 

In the 1930’s such negotiation fell into disuse and when it was 
revived from 1939 through 1942 there developed what I concluded 
was something of an evil in that was accompanied by the filing of 
criminal cases and the prefiling civil negotiations turned into ancillary 
proceedings to the settlement of the criminal proceedings, and this 
pressure of pending criminal suits on civil settlement negotiations, 
whether it actually existed or whether it was inferred from procedures 
adopted, was, to my mind, something that I did not want to participate 
in, and likewise was generally criticized by the public generally. 

From this pressure policy we determined that we should have pre- 
filing, but a far different type of procedure, and our negotiation prac- 
tice, we believe, differs sharply from that. 

Today we enter prefiling negotiations only where we contemplate 
civil proceedings. Thus, in no instances is criminal sanction used to 
coerce civil settlement. 

Now, there are exceptions to that in that at times where there are 
both a criminal and a civil case, we will consider the two matters en- 
tirely separately, and, as happened in one case, when there was any 
inference by counsel for the defendant that we were trying to bludgeon 
them into a civil consent by the use of the outstanding criminal mat- 
ter, we simply stopped negotiations and said, “We will take it to 
court.” 

Experiments with prefiling negotiations have continued for over a 
year. On the whole, our experience has been a satisfactory one. 

We plan to step up this process during future years if we can because 
we think we can again give more value per dollar. 

I have some figures on what we have accomplished along those 
lines. We have at the present time pending 7 such—no, 8 such— 
negotiations, because we filed 1 last week, we filed the decree and the 
complaint at the same time. That was in American Monorail where 
we eliminated two contracts, cartel arrangements, that had been dic- 
tated in a foreign country and brought over to this country. 
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We have in addition to those pending matters two matters in which 
negotiations failed after a lengthy period, and in which we filed suit 
and are now proceeding to trial. 

In addition to that we have in the past year succeeded in eight 
matters in which prefiling negotiations were concluded prior to the 
filing of the case. 

Those matters are the American Lead Pencil case, and I will give 
the Blue Book numbers in case any counsel are interested, 1184; the 
Empro case involving perfume in New York, in No. 1198; the Libert 
National Life Insurance Co. case, filed down in Alabama, Blue Boo 
No. 1200; the Embroidery Cutters Association in New J ersey, Blue 
Book No. 1208; the Pleaters, Stitchers & Embroiderers Association in 
New York, Blue Book No. 1209; the Eastman Kodak Co. case, No. 
1213, which, I might add, is a most significant step in antitrust en- 
forcement ; the Kosher Butchers Association of Los Angeles, No. 1216 
of the Blue Book; and the Machine-Made Chain Manufacturers As- 
sociation, No. 1219, to which you previously referred. 

Mr. Keattna. That class of cases are what, again, Judge Barnes? 

Mr. Barnes. Those are what we call prefiling negotiations where, 
before suit is filed, we call in opposing counsel and we say the Gov- 
ernment believes that they are violating the law. The Government 
says, “We have decided to file suit. We will file suit under any cir- 
cumstances, but if you want to know what the suit is all about and 
determine for yourself whether or not you are violating the law and 
at that time determine whether or not you want to enter into a consent 
decree, we will talk around the table with you about that before we 
file the suit.” 

Mr. Keatina. Then subsequently if an agreement is reached you 
file suit and a consent decree is entered simultaneously ? 

Mr. Barnes. Fifteen minutes later. 

The Cuarrman. Without being critical, I do not criticize that, and 
I would do the same thing were | in your position as to that practice. 

But you made a speech, Judge, on April 2, 1954, to the section on 
antitrust of the American Bar Association. I think you called atten- 
tion to some of the dangers or evils of that system. 

Mr. Barnes. Yes, sir. 

The Cuarrman. You spoke and some of the phrases you used were: 

Only cursory judicial scrutiny; secondly, the public had no knowledge of de- 
velopments in the law; thirdly, the Government abuses its bargaining power ; 
four, the defendants do not disclose all relative facts; and, lastly, there were no 
findings of facts. 

Is that correct? 

Mr. Barnes. That is correct. But may I point out that that may 
apply with just as much validity to any consent procedure. 

Now, what we are talking about is prefiling consent, which is only 
a portion of the consent theory that goes on in our Department. 

ow, those are matters which have to be watched, and we propose 
to watch them, and we are watching them, and that means, and I have 
repeatedly stated, there are only certain types of cases which are 
susceptible to prefiling negotiation. 

The Cuarman. Also there flows from that procedure the fact that 
that consent decree cannot be availed of by a private litigant in a 
treble damage suit. 

Mr. Barnes. Exactly. 
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The Cuairman. That probably will have the effect of influencing 
a defendant to enter into a consent decree. 

Mr. Barnes. I do not think there is any question about that. I 
— is probably the most influential factor involved in his counsel’s 
thinking. 

The Cuarrman. In the case of a plea of guilty, that plea can be 
entered—that plea can be used and S availed of by a plaintiff for 
treble damage suits. ( 

Mr. Barnes. But you are talking about a plea of guilt. 

The Cuarrman. In a criminal suit. ait’ 

Mr. Barnes. In a criminal suit. We do not negotiate criminal 
suits. 

The Cuarrman. And then also a judgment after trial could be used 
by the plaintiff in a treble damage suit. 

Mr. Barnes. That is right. 

The Cuarrman. But he cannot use it in the case of a consent decree. 

Mr. Barnes. Of any consent decree, whether it is prefiling or sub- 
sequent to filing. 

The Cuarrman. There is no finding of fact, and therefore he cannot 
use it. 

Mr. Barnes. No testimony is taken. 

The Cuatrman. Is that a disadvantage that is considered also 
by the Department? 

Mr. Barnes. Certainly. 

The CuHarrmaNn. You will agree that these damage suits brought by 
pianer act operate to a fair degree in deterring violations, do they 
not 

Mr. Barnes. Undoubtedly so; that is the purpose of the law, and 
I think it succeeded. 

The Cuarrman. To the extent that the acceptance of consent decrees 
has militated against that benefit, there is a bit of weakening in that 
policy, but you probably have weighed the equities as against the 
eee and on balance you feel the consent decree procedure is 
proper 

. Barnes. You have got quite a question there, Mr. Celler. One 
former defendant in a Government suit is defending $400 million in 
claims against it. Iam not sticking up for them. ey are convicted 
under the antitrust laws, but I can point out that it is a pretty serious 
factor in their future ability to survive if this type of strike suit 
follows any Governmental victory in a contested action. 

I certainly do not in any way intimate that the private treble dama 
suit does not supply a great force in the proper enforcement of the 
antitrust laws. I think that it might be advisable to require that the 
plaintiff in that type of a suit prove his case just as he does in any 
other lawsuit. He gets a tremendous advantage. 

The Catan. Of course, that would involve tremendous diffi- 
culty for many of these plaintiffs, if not most of them, because they 
have not got the means to develop their case. 

Mr. Barnes. I understand that; I am merely pointing out there are 
two sides to the coin. I do not advocate any abolition of the plaintiff’s 
right to rely on the Government’s case. 

The Cuarrman. On the other hand, some have stated that in the 
case of these consent decrees there might well be a statement of fact 
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entered into by both sides which could be used by the plaintiff in a 
treble damage suit. 

Mr. Barnes. That is a matter that could be very well considered. 

The Cuarrman. What do you think about that? 

Mr. Barnes. I have not thought about it before, Mr. Celler. 

The Cuarrman. I beg your pardon? 

Mr. Barnes. I have not thought about it. I do not want to give 
any opinion about it until I have had the opportunity to think it over. 
It is certainly worth investigating. 

The Cuarrman. When you have prefiling negotiations leading to a 
consent decree, is the statute of limitations against the defendant 
Cee Is the Government’s right with reference to the statute 
tolle 

Mr. Harxrns. What the question is, is when you are entering into 
the prefiling negotiations, do you request the defendants or prospective 
defendants to waive oe right under the statute of limitations against 
the Government’s case? In other words, do they delay the negotia- 
tions until the statute ran against the Government ? 

The Cuarrman. That is before a complaint is filed. 

Mr. Barnes. Yes. I do not know of any statute of limitations that 
prevents the Government from filing a criminal case—I mean a civil 
case. 

Mr. Harkins. You do not negotiate a criminal case. 

Mr. Barnes. No, a civil case. 

The Cuarrman, A civil case. 

Mr. Harurns. There is a statute of limitations against the Govern- 
ment, is there not ? 

Mr. Barnes. Civilcase? Idonot know of any. I never have come 
across it; maybe should be looking for it. 

Mr. Harxrns. Is there a statute that will—— 

Mr. Barnes. There is a statute of limitations on the private cause 
ofaction. Now that, if that is what you are aiming at—— 

Mr. Harkins. No, sir. 

Mr. Barnes. The Government. 

Mr. Harkins. I am aiming at the Government bringing a civil ac- 
tion and the defense saying it has not—— 

Mr. Barnes. I am sure we would have heard of it. We go back 
to 1917 and 1927 and 1907 when we file cases, and there is no statute 
of limitations that I know of that prevents it. 

Mr. Harxtns. Do you have to prove a conspiracy within—it is a 
5-year statute. 

Mr. Barnes. That is criminal, is it not ? 

I do not know. I am afraid we are talking at cross purposes. I 
don’t know of any statute of limitations. I think I would have heard 
about it, because that would have bulked pretty large. 

Mr. Matrrz. Judge, can we turn now to treble damage actions? 
Are you familiar with the fact that under the Defense Production Act 
there was a discretionary treble damage provision for price-ceiling 
violations ? 

Mr. Barnes. I know that there was such a provision, yes. 

Mr. Materz. Did your committee make a study of treble damage 
actions under the Defense Production Act to determine the number of 
instances where the courts awarded full treble damages? 
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Mr. Barnes. So far as I know, there was no factual study of that 
made. . 

Mr. Materz. Do you think that such a study might have been help- 
ful in determining court attitudes toward awarding full treble 
damages ? 

Mr. Barnus. Yes. Any factual study that adds—you see, I used 
to be a judge, but I occasionally get a little bit concerned about the 
judicial attitude toward antitrust laws. We not only have trouble on 
a question of nolo pleas, we not only have trouble on the question of 
damages, but we have trouble on substantiality of fines. I might 

oint out that I am sorry to say that in one particular case in one 
jurisdiction, there were some individuals who entered please of nolo 
to a criminal price-fixing conspiracy. The corporations were fined a 
somewhat larger sum, but the individuals were fined $25 each. 

The Cuarrman. May I interrupt just a minute, please? Judge, as 
chairman of this committee, I addressed a communication to Hon. F. 
B. Lee, Administrator of the Civil Aeronautics Administration under 
date of May 5, 1955, and I should like to read it; it is brief: 

Dear Mr. Lee: The attention of the Antitrust Subcommittee of the House 
Committee on the Judiciary has been called to a newspaper article stating that 
the Civil Aeronautics Administration is preparing to sell the Government’s 
nationwide air, navigation, and communications network to the American Tele- 
phone & Telegraph Co. and Western Union. This article indicates that the Civil 
Aeronautics Administration is presently negotiating with these two companies 
and proposes to lease these services from the companies after the sale is 
completed. 

It is also stated that the General Services Administration has been requested 
by the Civil Aeronautics Administration to declare surplus these navigation and 
communication facilities. The Antitrust Subcommittee is very much interested 
in this matter since it concerns Government policy affecting two private corpora- 
tions which are already dominant in the vital communications field. It would 
also affect the future competitive structure of the entire industry. 

Accordingly, the subcommittee would appreciate obtaining from you at your 
earliest convenience a complete record on this matter. 

Now, as I understand it, Judge, before there can be such a disposal 
of surplus property, there must be obtained the consent of the At- 
torney General; am I correct in that? 

Mr. Barnes. There is a requirement that, as I understand it, under 
the Surplus Property Act, any sale over a certain amount, I believe a 
million dollars, there must be consent of the Attorney General and 
that particular phase is—lies within my division. And we are con- 
stantly dealing with such surplus property disposals. 

The Cyarrman. Has this been drawn to your attention as yet? 

Mr. Barnes. This particular proposal? No, it has not. I shall in- 
vestigate as to whether or not it is anywhere within the division. My 
best information is it is not because I think it would have been called 
to my attention. However, sometimes those matters do go directly to 
the section chief, and do not cross my desk. 

The Carman. This is a case where the Civil Aeronautics Admin- 
istration is apparently, negotiating with the two companies to lease 
back the very facilities, that would be sold to the companies. 

I shall be happy to have a copy of this communication sent to 
you. 

Mr. Barnes. Thank you, sir. I should appreciate having it. 

Mr. Maretz. Judge, [ have been informed that in all but a few 
price control cases the courts refused to award full treble damages. 
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Do you think that the same result might be forthcoming in private 
antitrust suits if treble damages were made discretionary ¢ 

Mr. Barnes. Oh, yes; it is possible. That is a very difficult sub- 
ject. I have expressed myself at various times. I am not completely 
sold on the proposition that there should be—that there should be— 
that the recommendation of the committee should be followed to elimi- 
nate private treble damage actions. 

Mr. Maerz. What are the inducements—— 

Mr. Barnes. That is mandatory. 

Mr. Materz. One of the inducements for a defendant to sign a 
Government consent decree is that the decree is not prima facie evi- 
dence in a private treble damage action; is that correct ? 

Mr. Barnes. That is correct. 

Mr. Materz. On the other hand, if the defendant chooses to liti- 
ate and loses in the Government suit, the decree serves as prima 
acie evidence in a subsequent private action; is that ebereett 

Mr. Barnes. That is right. 

Mr. Materz. Thus, in order to avoid the risks—— 

Mr. Barnes. We assume that the party bringing the treble damage 
knows about it and wants to rely upon it, and he can if he wants to. 

Mr. Materz. To avoid the risk of suffering the assessment of treble 
damages, the defendant frequently finds it the better course of wis- 
dom to sign a Government decree; is that right ? 

Mr. Barnes. Unquestionably; as I said, it enters into his counsel’s 
thinking. There are three things that he is interested in. He is in- 
terested in protecting himself from treble damage suits; he is inter- 
ested in protecting himself from defense, the costs of defense; and 
he is interested in protecting his company from publicity. Now, 
those are the three factors that undoubtedly entered largely into any 
consideration, just as they would in any business transaction, any suit. 

Mr. Materz. Right. If treble damages were made discretionary, 
would there not be less incentive for the defendant to negotiate a 
decree with the Government? 

Mr. Barnes. If you assume that the judges will not award treble 
damages when they should. I cannot go along with that assump- 
tion. You have got to assume, if you think that it will decrease the 
amount of the judgment, that judges will not award treble damages 
under the discretionary aspect of the proposed recommendation. I 
don’t think we can take that—go that far in our assumption. 

Mr. Maerz. Now yesterday I noted that your committee had rec- 
ommended that a patentee should be given the right to impose price- 
fixing restrictions on his licensees, while recommending, on the other 
hand, that the same right should be denied owners of branded arti- 
cles. As I recall, you indicated there was a distinction between the 
two based on the fact that a patentee has a legal monopoly; am I 
correct in my understanding of your response ? 

Mr. Barnes. Of course, a trademark has a monopoly, too; I don’t 
intend to put it on that basis. 

It is a question, as I understand it, of just what a man is entitled 
to as a result of this legal monopoly that he has. What are the 
attributes that go with that legal monopoly? Just how far can 
he utilize that lawful monopoly in trade and business?—and that is 
the question. 
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Mr. Matetz. Why do you think that a patentee should have a 
greater right to impose price-fixing restrictions on his licensees than 
the owner of a branded article? 

Mr. Barnes. Well, I assume it rests, if there is any distinction, 
upon the idea that a trademark is purely a matter of protection for 
the manufacturer. 

It is not anything that is going to produce a revolutionary benefit 
to mankind, and that is the theory behind patents. Patents have 
the idea if a man is willing to take time off from earning a living 
and go up in a garret somewhere and, by superior mental power, pro- 
duce something that will benefit mankind, he ought to be entitled to 
have a special position in relation to what he has patented. I don’t 
think the same theory applies to a trademark. It just simply happens 
to characterize the article. 

Mr. MAterz. You don’t think, then, there is any inconsistency in 
the committee’s recommendations? 

Mr. Barnes. Well, not substantial inconsistency. 

Mr. Maerz. Do you feel there is any inconsistency ? 

Mr. Barnes. I am sure in a report of this size you would find 
inconsistencies. 

Mr. Matetz. Judge, would you state whether you understand that 
anyone charged with a violation of the Celler-Kefauver Antimerger 
Act of 1950 might defend himself by showing that his acquisition, 
merger, or consolidation was done in good faith? 

Mr. Barnes. I don’t have any such concept of the Celler Antimerger 
Act. 

Mr. Maerz. Are we, then, correct in our understanding of your 
answer to our question that intent is not material or relevant either 
to the charge or to the defense in a case arising under the Celler- 
Kefauver Antimerger law? 

Mr. Barnes. Well, if we—are you including in the matter of intent 
whether he intended to make an investment or not? Af course, that 
is 

Mr. Materz. I would exclude that. 

Mr. Barnes. Yes. If you exclude that, I do not consider the intent. 
It is the effect. 

Mr. Maerz. Would it be correct to say, then, that the effect upon 
competition caused by any merger is the controlling factor in deter- 
mining whether such merger violates the Celler law of 1950? 

Mr. Barnes. The potential effect ; yes. 

The CuatrMan. I think that is borne out by the reports from this 
committee and the Senate Judiciary Committee. 

Mr. Barnes. I don’t think there is any question about it, and that is 
exactly what the report says. 

Mr. Materz. Is it your understanding of the Celler act that it was 
the intent of Congress to have that law used to stop any merger, the 
effect of which may be to substantially lessen competition or tend to 
create a monopoly irrespective of whether the merging companies were 
acting in am faith? 

Mr. Barnes. Yes; I don’t think the good faith has anything to do 
with the objective standards of the act. 

Mr. Materz. It is your position that Congress acted properly in pro- 
hibiting action which may substantially lessen competition or tend to 





354 ANTITRUST AND MONOPOLY PROBLEMS 


create a monopoly irrespective of the question of good faith on the part 
of the parties who so acted ? 

Mr. Keatrne. He cannot tell us whether we acted properly or not. 
I would resent that if 

Mr. Maerz. I will withdraw that question. 

The CuatrmMan. That question is withdrawn. 

Mr. Materz. Do you know of any reason for excusing one course of 
action from the application of our antitrust laws when such course of 
action substantially lessens competition or tends to create a monopoly, 
on the claim that such course of action was based upon good faith, and 
refuse to excuse another course of action, the effect of which substan- 
tially lessens competition or tends to create a monopoly because it is 
shown to have been in good faith? 

Mr. Barnes. Well, yes; I can see it where you have a difficulty in 
proving what constitutes good faith. You may have a mechanical 
situation, a pure question of proof. But I am not drawing the laws; 
l am merely trying to enforce them. 

Mr. Maerz. Well, the Robinson-Patman Act makes good faith a 
complete defense despite the fact that the effect may be substantially 
to lessen competition. 

Mr. Barnes. That is right, because you are engaged in selling some- 
thing and not engaged in merging two companies. 

_ Matetz. Do you feel there should be a distinction between the 
two! 

Mr. Barnes. Yes; I do. 

Mr. Maerz. What is the reason for ihe distinction, in your opinion ? 

Mr. Barnes. Practicality of business operation. 

Mr. Maerz. Even though the effect of the practices will have the 
identical result on competition ? 

Mr. Barnes. In your Robinson-Patman Act, it is not just good 
faith; it is good faith meeting your competition; right? 

Mr. Materz. That is correct. 

Mr. Barnes. Yes. 

Mr. Maerz. You feel, then, I take it, that even though a price dis- 
crimination practice may destroy competition in the market generally, 
good faith should be an absolute defense ? 

Mr. Barnes. I think good faith meeting of competition should be 
the defense—may be the defense. We are dealing with two entirely 
different subjects. I don’t have any hesitancy at all in drawing a 
distinction between mergers and selling out in the market. 

Mr. Materz. Judge, may I turn again to the Celler Act? Let me 
read this statement and ask you whether you agree with it. And I 
quote: 

I suggest that, with respect to horizontal acquisitions, there are certain situa- 
tions which might be considered in violation of the Clayton Act upon proof of 
just a few fundamental facts. Such a situation might arise when there are a rel- 
atively few companies in an industry, and when they are all in sound financial 
condition. If, for example, there are 5 companies, each with 20 percent, in sound 
financial condition and one acquires another, that, in my opinion should be suffi- 
cient, legally. I believe this would, in the language of the House report, involve 
the elimination of the competitive activity of an enterprise which has been a sub- 
stantial factor in competition; and would also constitute an undue reduction in 
the number of competing enterprises. 


Would you agree with that statement, Judge? 
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Mr. Barnes. I would say in most cases 20 percent of the market 
would satisfy me as stitheehdng that would violate the law, but you 
know you can read a lot of statements and can ask me if I agree or 
disagree, but I don’t think that is important. I would rather talk 
about the cases we filed. 

Mr. Matetz, I suggest that it is very important, in view of the fact 
that it was made by a member of your Department. It was a speech 
made and delivered in December 1954, before the Society of Business 
Advisory Professions by Ephraim Jacobs, Chief of the Legislation 
and Clearance Section of the Antitrust Division, Department of 
Justice, 

Is it true he is in charge of antimerger activities ? 

Mr. Barnes. He is 

The Cuatrman. Is he or isn’t he? 

Mr. Barnes. I am. 

The Cuarrman. But is he? 

Mr. Barnes. He is chief of a section under me. 

Mr. Materz. He is the staff person directly responsible for anti- 
merger activities. 

Mr. Barnes. No, sir, I am directly responsible or I guess the At- 
torney General is. 

Mr. Materz. Is he your principal assistant in the field of antimerger 
activities ? 

Mr. Barnes. He is the head of the section that handles merger 
matters. 

Mr. Materz. Let me read further from Mr. Jacobs’ speech and ask 
whether you agree. 


Mr. Barnes. I trust you will also read from that portion of the 
speech where he says— 


in anything I say here I am not speaking on behalf of the Antitrust Division, I 
have no authority to speak for them, I merely am speaking before a group of 
lawyers and this is in no way to be considered to be binding upon the Antitrust 
Division. 


Mr. Maerz. That is correct, he certainly included that in his 
speech. 

Mr. Keatine. Where is this speech, where was it made ? 

Mr. Maerz. It was made before the Society of Business Advisory 
Professions in New York City. 

Mr. Keatrne. And you are asking the Assistant Attorney General 
whether he agrees with some statements made in a speech by some 
subordinate lawyer before an association. 

Mr. Mauxvz. Right. 

At what point—— 

The Cuatrman. I would just as lief put the speech in the record 
and let it go at that. He is connected with the Antitrust Division 
in the way indicated. Read the rest of it. 

Mr. Materz. [ have the whole speech here but let me read this 
quotation : 

At what point should a large shoe manufacturer, let us say, be prevented from 
purchasing additional retail outlets when with each additional purchase he 
is reducing the number of customers available to small shoe manufacturers who 
are unable to acquire their own retail outlets? At what point should the 
incipieney doctrine of the Clayton Act be invoked in such a situation? 


I suggest that this might require the application of the substantial market test 
of the Standard Oil and International Salt cases. In Standard Oil, the Supreme 
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Court said that the language “substantially lessening competition” as used in 
section 3 of the Clayton Act has a quantitative rather than a relative meaning, 
and if a competitor by virtue of exclusive dealing arrangements is foreclosed 
from a market that is quantitatively substantial, the requirements of the statute 
have been met and the law transgressed. In the Salt case the appellant leased 
machines for the utilization of salt products and required that lessees of the 
machines use only the appellant’s salt in them. The amount of salt sold under 
these arrangements was about one-half million dollars in a year. There was 
no indication how substantial this half-million was in comparison with the 
total amount of the salt sold in the industry. 

I know it is said that the same language, although used in both sections 3 
and 7, may nevertheless require different tests. In this connection, however, 
the House report states that the tests substantially lessening competition or 
tending to create a monopoly as used in section 7 are intended to be similar to 
those which the courts have applied in interpreting the same language as used in 
other sections of the Clayton Act. And in the Standard Oil and Salt cases, 
the Court was, of course, interpreting the same language in section 3 of the 
Clayton Act. 


Would you agree—— 
The Cuarrman. Let the statement speak for itself. 
(The document referred to follows:) 


[Current Business Studies, December 1954] 


REASONING BEHIND AND EXPLANATION OF THE FAcTORS CONSIDERED IN DECIDING 
THE LEGALITY OF MERGERS 


By Ephraim Jacobs 


First I should like to read a few excerpts from a recent speech which Judge 
Barnes made which he feels are applicable to the subject we are discussing 
today. 

“TI was in receipt of a letter not long ago which read substantially as follows: 


DEPARTMENT OF JUSTICE, 
Washington, D. C. 


Deak Srk: Who’s the dumb guys in charge of the Antitrust Division? They 
approved the Studebaker-Packard merger and won’t approve the Bethlehem- 
Youngstown merger. I don’t get it. How dumb can you get? 

Yours respectfully, 
DiseusTeD CITIZEN. 


“The Antitrust Division likewise received numerous letters posing the same 
problem but in perhaps more elegant language. It points up the fundamental 
question of what factors, what considerations, should guide the Antitrust Division 
in coming to its solution of the problem. 

“In the first place we must recognize the fact that each proposed merger, just 
as each antitrust suit, stands on its own 2 legs, or perhaps 4 legs, or 1,000. I 
have yet to see any proposed merger that presents exactly the same problem as 
a predecessor. It is not enough that the two merging companies alone be 
appraised, but the effect that might result upon other companies, competitors 
of each, must also be considered. Again, the corporation and its competitors 
are not the only factors. What about the industry and the companies’ respective 
positions within differing industries? 

“Compare the steel and automotive industries in which proposed mergers have 
come to us for approval. In the steel industry, we had 83 nonintegrated com- 
panies and 34 integrated companies, none with more than 35 percent of the 
total pig-iron and blast-furnace capacity. In steel, the 3 biggest producers have 
34.1, 15.1, and 8.8 percent of the industry’s fundamental capacity, with the 
remaining 7 members of the first 10 having between 5.5 and 1.7 percent. 

Bethlehem and Youngstown had no reason to become larger to enable them 
to compete better against 8 smaller companies in the first 10 of the integrated 
producers, or against the 24 still smaller integrated companies, or the 83 non- 
integrated companies. It sought, so it said, to enable it to better increase its 
competition with big steel; that after the proposed merger, United States Steel 
would still have 34.1 percent of the total capacity to Bethlehem’s 19.1. 

“But do the smaller companies, particularly the smaller, fully integrated com- 
panies, need help to compete successfully against big steel? What would happen 
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in the steel industry if the second producer with 15.1 percent combined with 
the sixth with 5 percent so that it had double the capacity of the third producer 
and 3 to 10 times the capacity of its 6 other competitors? Conceivably, Beth- 
lehem and Youngstown might be in a better position to compete against United 
States Steel ; but would the smaller companies be in a better position to compete 
against the combination of the two? 

“In the automotive industry you have 3 companies with approximately 94 per- 
cent, and originally 6, but now 3 with 6 percent. Of these 6 smaller companies 
in the automobile industry, Packard and Studebaker desired to merge to com- 
pete on a favorable basis with Hudson-Nash and Kaiser-Willys. In the auto- 
motive industry there were no smaller competitors against which merged Stude- 
baker-Packard could utilize its comparative dominant position. It would by a 
merger be in a position better not only to compete with its two merged smaller 
competitors, but it was given a chance to compete better against the 3 behemoths. 
It gave agents of Packard and Studebaker for the first time a full-line product 
to push. 

“It has been my experience that the businessman who most fears Government 
regulation of business becomes, when he understands the basic concepts of the 
Sherman Act, the Clayton Act, and the other basic antitrust acts, their ardent 
supporter. They set up rules of the game that make sense to him. He can then 
from an informed standpoint support or attack their specific manner of admin- 
istration. He becomes convinced that antitrust law in America leaves the busi- 
nessman with the widest area of freedom of action, compatible with the 
prevention of economic anarchy and economic suicide. Free enterprise, nur- 
tured and protected by antitrust law, becomes our one sure safeguard against 
both the socialized state and the totalitarian state.” 

This concludes the excerpts from a recent speech made by Judge Barnes which 
he authorized me to read today. 

I shall now change my voice and read my speech. Since I am the only lawyer 
on the program, I shall attempt, to the extent the subject matter permits, to 
confine my remarks to legal considerations behind and surrounding the factors 
we have under consideration. I am sure that the economic pros and cons will 
receive adequate and expert attention from the other participants. 

The proper enforcement of any law requires that an effort be made to carry out 
the intent of Congress. Enforcing the Sherman Act and the Clayton Act is in one 
sense, not like enforcing a statute against murder or theft. After all, there is no 
dead body or a missing diamond necklace to show that a crime has been com- 
mitted. 

Pinpointing the violation can sometimes become a somewhat elusive endeavor. 
This results from the language used which of necessity is not specific. For ex- 
ample, section 7 of the Clayton Act says in essence that no corporation shall 
acquire any part of the stock or assets of another corporation “where in any line 
of commerce in any section of the country the effect of such acquisition may be 
substantially to lessen competition or to tend to create a monopoly.” The ques- 
‘tion immediately arises as to what Congress meant by the language “where in 
any line of commerce in any section of the country the effect of such acquisition 
may be substantially to lessen competition or to tend to create a monopoly.” 

To get an answer to this question, we first see if Congress itself explained its 
intention. We find that when Congress amended section 7 of the Clayton Act 
in 1950 both the Senate and the House filed explanatory reports. The House 
report says: “The bill is intended to permit intervention in such a cumulative 
process when the effect of an acquisition may be a significant reduction in the 
vigor of competition, even though this effect may not be so far reaching as to 
amount to a combination in restraint of trade, create a monopoly, or constitute 
an attempt to monopolize. Such an effect may arise in various ways: Such as 
elimination in whole or in material part of the competitive activity of an enter- 
prise which has been a substantial factor in competition ; increase in the relative 
size of the enterprise making the acquisition to such a point that its advantage 
over its competitors threatens to be decisive ; undue reduction in the number of 
competing enterprises; or establishment of relationships between buyers and 
sellers which deprive their rivals of a fair opportunity to compete.” 

These then are the directives. But how do we carry them out? How do we 
ascertain whether an enterprise which has been eliminated has been a substantial 
factor in competition? At what point does the relative size of an enterprise give 
it an advantage over its competitors which threatens to be decisive? What con- 
stitutes an undue reduction in the number of competing enterprises? What rela- 
tionships between buyers and sellers deprive their rivals of a fair opportunity to 
compete? 
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For further assistance we look to the decisions of the courts whose function it 
is to interpret the law, and if we look to these decisions in cases arising under 
section 7 of the Clayton Act, we will find that the tools used by the courts in 
deciding what might constitute a substantial lessening of competition or a tend- 
ency to monopoly are in essence some or all of the factors which we are discussing 
today. 

For example, in an early case under section 7 before it was amended (Federal 
Trade Commission v. Thatcher) one of the acquisitions by Thatcher was of a 
competing company named Woodbury. Both companies manufactured milk 
bottles. But the court found that Woodbury manufactured only 8,000 gross 
bottles annually as compared with a total of over 1 million gross for the whole 
United States, or roughly, eight-tenths of 1 percent. The court said that the 
number of milk bottles the Woodbury Co. made was so inconsiderable that the 
lessening of competition thereby was not substantial. The court therefore did 
not sustain the Federal Trade Commission’s finding of illegality with respect to 
the Woodbury acquisition. 

Later on in the Vivaudou case it appeared that the business done by 3 com- 
bining corporations amounted to about $7 million out of a total in the United 
States of between $125 million to $170 million. Concerning this the court said, 
“There can be no monopolistic tendency in acquiring control of properties which 
added $4 million to the petitioner’s already $3 million volume of business, when 
the total of the country’s similar business amounting to at least $125 million is 
considered. We have referred to the figures as to net sales. In addition it 
appears that there are from three to five hundred different perfumery and cos- 
metic manufacturers throughout the United States and 3,000 face-powder manu- 
facturers. * * *” 

On the other hand, the court in the Arrow-Hart & Hegeman case found that 
substantiality did exist. The companies involved were in the electrical-wiring- 
device industry. Fifty-nine percent of the sales of one company were in compe- 
tition with sales of the other. In 1927, the entire industry sold $32 million of the 
kind of products produced by the manufacturing companies. The Arrow Electric 
Co.’s sales amounted to over $3 million and those of Hart & Hegeman to over $4 
million. In 1929, the sales of the entire electrical-wiring-device industry 
amounted to $43 million, of which the Arrow Co. had over $3 million and Hart & 
Hegeman over $4 million. The total sales for 1928 were not proved, but the 
combined sales of both companies for 1927 were about 24 percent of the industry’s 
total sales for that year. 

On these facts the court said that there was evidence to support the conclusion 
of the respondent ; there was a tendency to restrain trade in the discontinuance of 
the competition between the two manufacturing companies. 

The cases I have mentioned were all decided prior to the amendment to section 
7 of the Clayton Act which, of course, brought about some very important changes. 
[ mention these cases, however, to indicate some of the factors the courts in the 
past have taken into account in deciding whether substantiality existed. 

Of particular significance to us at this time is the case of Hamilton v. Benrus. 
It is important because it has arisen since the Clayton Act was amended in 
1950 and because it shows what factors at least one court has taken into 
account after the amendment. Both Hamilton and Benrus were engaged in 
the sale of nationally advertised jeweled watches to retailers throughout the 
country. Benrus had acquired about 23 percent of Hamilton’s voting stock. 
Hamilton’s sales in 1950 accounted for at least 11 percent of the dollar volume 
and 6 percent of the unit sales of jeweled watches. In that year Hamilton’s 
sales were fourth largest in the industry in dollar volume, amounting to over 
$18 million. In 1950 Benrus’ sales represented about 9.5 percent of the dollar 
volume and 9 percent of the unit sales of jeweled watches. Its dollar volume 
of about $16 million made it the fifth largest in the industry. The combined 
sales of the two companies by dollar volume, therefore, represented about 20 
percent of the industry, and by unit 15 percent. 

The leading jeweled watch companies in the United States were Elgin and 
Bulova, each of which sold more jeweled watches than Hamilton and Benrus 
combined as measured both by number of units and by dollar amount. The 
Big Six of the watch industry—Elgin, Bulova, Benrus, Longines, Hamilton, and 
Gruen—accounted for about 94 percent of the sales of nationally advertised 
jeweled watches. 

The court found as a fact that in the eyes of the public, watches of both 
companies compete. Both companies manufacture and sell primarily 17-jewel 
watches. Benrus watches retailed at from $24.75 up; Hamilton’s from $49.50 
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up. Some 70 percent of Hamilton’s watches and 96 percent of Benrus’ are 
sold at prices of $71.50 or less. These were the principal factors upon which 
the court found that the effect of the acquisition may be substantially to lessen 
the active competition now existing between the two companies in the sale of 
jeweled watches in the United States, and that it would substantially lessen 
competition generally in the sale of jeweled watches in the United States. Also, 
that the control of Hamilton by Benrus or even Benrus’ representation on 
Hamilton’s board through its stock ownership would afford an opportunity not 
otherwise present for collaboration tending to lessen competition. 

It is also of interest to note that the court here took jeweled watches as a 
separate line of commerce and did not concern itself with the competition given 
jeweled watches by any other watches. 

The latest from the Federal Trade Commission on this question is, of course, 
the Pillsbury decision. There the Commission took into account a large number 
of factors and seemed to reject any automatic or circumscribed test of illegality 
under section 7. It was found that Pillsbury, the second largest miller in the 
industry, by acquiring two competitors, had increased its share of the mix 
market in the Southeast from approximately 23 percent to 45 percent, which 
also put it in first place nationally in the mix field, its share of the market 
nationally increasing from 16 percent to 23 percent. Its capacity and sales of 
other flour products were also increased. 

The Federal Trade Commission did not rely solely on these facts to find a 
prima facie case of illegality, although the Commission’s attorneys presenting 
the case argued that the Commission could do so. Rather, the Commission 
considered also the facts that Pillsbury as well as other companies in the in- 
dustry had made a number of acquisitions, that the large companies were 
increasing their shares of the market, that the number of mills was declining, 
that there were no new entries in the business, and that the trend in the industry 
was oligopolistic. 

The Pillsbury decision vis-a-vis the Hamilton-Benrus decision raises an inter- 
esting problem. In Hamilton-Benrus the court did not go into such questions 
as whether there were prior acquisitions, whether other companies were making 
acquisitions, whether the number of watch manufacturers generally was de- 
creasing, whether there were new entries in the business, and the like, It 
had in essence considered only the size of the companies and the amount of 
their business in relation to other companies. 

The question might then be posed: Must we consider all the other factors 
taken into account by the Commission in Pillsbury? I suggest that with respect 
to horizontal acquisitions there are certain situations which might be considered 
in violation of the Clayton Act upon proof of just a few fundamental facts. Such 
a Situation might arise when there are a relatively few companies in an industry 
and when they are all in sound financial condition. If, for example, there are 
5 companies each with 20 percent in sound financial condition, and 1 acquires 
another, that in my opinion should be sufficient legally. I believe that this 
would, in the language of the House report, involve the elimination of the com- 
petitive activity of an enterprise which has been a substantial factor in com- 
petition; and would also constitute an undue reduction in the number of com- 
peting enterprises. 

In think the Hamilton case lends some support to this view. There you will 
recall there was 6 companies with approximately 90 percent of the business, 
and the 2 companies involved had a total of 20 percent of the industry’s produe- 
tion from the standpoint of dollar volume and 15 percent of the unit production. 
There were 2 other companies each of which had more sales than Hamilton and 
Benrus combined, so that even after the acquisition, the 2 companies combined 
would still be third in the industry. 

I might also raise a question concerning the number of factors that need be 
considered in the case of vertical acquisitions. It is clear that section 7 as 
amended applies to vertical as well as to horizontal acquisitions. On this the 
House report says: “If, for example, one or a number of raw-material producers 
purchases firms in a fabricating field (i. e., a forward vertical acquisition), and 
if as a result thereof competition in that fabricating field is substantially lessened 
in any section of the country, the law would be violated, even though there did 
not exist any competition between the acquiring (raw material) and acquired 
(fabricating) firms. 

“The same principles would, of course, apply to backward, vertical, and con- 
glomerate acquisitions and mergers.” 

What standards should be applied to these situations? At what point should 
a large shoe manufacturer, let us say, be prevented from purchasing additional 
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retail outlets when with each additional purchase he is reducing the number of 
customers available to small shoe manufacturers who are unable to acquire their 
own retail outlets? At what point should the Incipiency Doctrine of the Clayton 
Act be invoked in such a situation? 

I suggest that this might require the application of the substantial market test 
of the Standard Oil and International Salt cases. In Standard Oil, the Supreme 
Court said that the language “substantially lessening competition” as used in sec- 
tion 3 of the Clayton Act has a quantitative rather than a relative meaning, 
and if a competitor by virtue of exclusive dealing arrangements is foreclosed 
from a market that is quantitatively substantial, the requirements of the statute 
have been met and the law transgressed. In the Salt case the appellant leased 
machines for the utilization of salt products and required that lessees of the 
machines use only the appellant’s salt in them. The amount of salt sold under 
these arrangements was about one-half million dollars in a year. There was no 
indication how substantial this half million was in comparison with the total 
amount of the salt sold in the industry. 

The case had been decided in the district court on a motion for summary judg- 
ment which we might say is an abbreviated form of trial. The appellant claimed 
that this form of proceeding was not warranted because it precluded a trial of 
alleged issues of fact as to whether the restraint substantially lessened compe- 
tition or tended to create a monopoly in salt within the Clayton Act. The Su- 
preme Court said that the admitted facts left no genuine issue; that it was a vio- 
laion to foreclose competitors from any substantial market. And as to the vol- 
ume of business involved—namely, one-half million dollars, the Court said: 
“The volume of business affected by these contracts cannot be said to be insig- 
nificant or insubstantial and the tendency of the arrangement to accomplishment 
of monopoly seems obvious. Under the law, agreements are forbidden which tend 
to create a monopoly and it is immaterial that the tendency is a creeping one 
rather than one that proceeds at a full gallop; nor does the law await arrival at 
the goal before condemning the direction of the movement.” 

A vertical acquisition whereby a producer acquires outlets may have sub- 
stantially the same foreclosing effect. The outlets which were previously avail- 
able to competitors of the producer are, after their acquisition by the producer, 
no longer available to others. It is probable, therefore, that if the commerce 
engaged in by the outlets may be said to be substantial, their acquisition by the 
producer may constitute a violation of section 7. 

I know it is said that the same language, although used in both sections 3 and 7, 
may nevertheless require different tests. In this connection, however, the House 
report states that the tests substantially lessening competition or tending to cre- 
ate a monopoly as used in section 7 are intended to be similar to those which the 
courts have applied in interpreting the same language as used in other sections 
of the Clayton Act. And in the Standard Oil and Salt cases, the Court was, of 
course, interpreting the same language in section 3 of the Clayton Act. 

It will also be recalled that the House report says that an illegal effect may 
arise under the statute if an acquisition results in the “establishment of rela- 
tionships between buyers and sellers which deprive their rivals of a fair oppor- 
tunity to compete.” Keeping this in mind, and keeping in mind the theory 
behind the Clayton Act to reach restraints in their incipiency, at what point 
should it be the policy of the law to intervene on behalf of our hypothetical small 
shoe manufacturers who perhaps daily, weekly, or monthly are being deprived 
of their outlets? Instead of answering this, I’ll pass on to another topic. 

There are two conditions or circumstances which, if proved, may save the day 
for the acquiring company even though the other factors considered may spell 
out a violation. First, if the acquired company is heading toward bankruptcy ; 
or second, if the acquiring company has made the acquisition solely for in- 
vestment. 

The first of these, generally referred to as the Failing Company Doctrine, has 
resulted from court decision and is not actually written into the law. In the 
International Shoe case, the court found in essence that the company being ac- 
quired was faced with almost immediate financial ruin which would require 
liquidation. Against this background the court concluded, in the light of the 
case thus disclosed of a corporation with resources so depleted and the prospect 
of rehabilitation so remote that it faced the grave probability of a business failure 
with resultant loss to its stockholders and injury to the communities where its 
plants were operated: “* * * that the purchase of its capital stock by a com- 
petitor, there being no other prospective purchaser, not with the purpose to lessen 
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competition but to facilitate the accumulated business of the purchaser, and with 
the effect of mitigating seriously injurious consequences otherwise probable, is 
not in contemplation of law prejudicial to the public and does not substantially 
lessen competition or restrain commerce within the intent of the Clayton Act.” 

Note the caveat in this selection—the court said “there being no other prospec- 
tive purchaser.” 

The Senate and House reports both endorse the Failing Company Doctrine. 
The House report says, “It is well settled that the Clayton Act does not apply 
in bankruptcy or receivership cases.” The Senate report adds, “Moreover, the 
court has held that a company does not have to be actually in a state of bank- 
ruptcy to be exempt from its provisions. It is sufficient that it is heading in that 
direction with the probability that bankruptcy will ensue.” 

The exception that permits acquisitions which are solely for investment is 
written right into the law. Section 7 of the Clayton Act says: “This section 
shall not apply to corporations purchasing such stock solely for investment and 
not using the same by voting or otherwise to bring about, or in attempting to 
bring about, the substantial lessening of competition.” 

So far I believe the courts are rightfully adhering to a strict standard toward 
those who claim the investment exception. The question was considered a num- 
ber of years ago in the Swift case which arose from Swift’s having acquired all 
the stock of two competitors. In answering the investment argument made by 
Swift, the court said, “It would be difficult to conceive of any case where one 
corporation purchases all of the stock of its competitor solely for investment. 
Such a case would be a rare one.” 

More recently in the Hamilton-Benrus case the argument was also made by 
Benrus that its purchase of Hamilton stock was for investment. The court said 
under the special circumstances of that case that “such a finding would be naive 
even though the amount of stock purchased was insufficient to carry control.” 

On the other hand, there was a holding to the contrary by the court in Penn- 
sylvania Railroad v. Interstate Commerce Commission back in 1933. The rail- 
road had purchased the stock of two other railroads; in one case the amount of 
common stock purchases was 55 percent; in the other, 30 percent. The court 
reversed the order of the ICC compelling divestiture, holding in part that the 
purehase was made solely for investment. It found that the railroad companies 
customarily, both before and after passage of the Clayton Act, invested a sub- 
stantial part of their surplus in securities of other railroads, and that the invest- 
ment provision of section 7 permitted this. The court's finding was based in part 
on the aforementioned custom of the railroads and on evidence that the stock 
had not in fact been used to affect competition. Also, and this was in 1933, the 
court voiced its concern over the effect during the depression of forcing the 
stock back on the market. 

I have attempted to comment principally on what the law is or might be, not 
what it should be, or whether the courts have interpreted it properly. Many of 
the problems I have alluded to are of first rank importance in the merger field 
today and it is possible that even now some of them may be receiving attention 
by the Attorney General’s Antitrust Committee. I should like to state in this 
connection that the views which I have expressed are entirely my own and should 
not be considered as representing the views of the Department of Justice, of any 
of its officials, or of the Attorney General’s Committee. 


Mr. Maerz. Judge Barnes, is it true that the three merger cases 
filed by the Antitrust Division are all predicated on the quantitative 
substantiality rule? 

Mr. Barnes. I don’t know what you mean by quantitative substan- 
tiality rule. Do you mean dollar volume or percentage of business? 

Mr. Materz. Dollar volume. 

Mr. Barnes. No; it is not. 

The CHarran. Is it percentage of business ? 

Mr. Barnes. Yes. If you mean by “quantitative substantiality” the 


percentage, the relative percentage, that is the basis of those suits. 
Mr. Matxetz. Now, the Attorney General’s committee report states : 


In no merger case, horizontal, vertical, or conglomerates, can a quantitative 
substantiality rule substitute for the market tests section 7 prescribed. 
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The committee report, as I understand it, suggests the necessity for 
economic tests, for economic proof, in determining whether or not 
the act has been violated. Is that your understanding of the commit- 
tee report ? 

Mr. Barnes. My understanding of the committee’s report is that 
there should be an examination of the relevant market factors; that 
sometimes you determine maybe there are a hundred matters, it is 
necessary for a hundred matters to be considered and in some cases, 
you can stop as the report says, right with the percentage. Once that 
has been determined that is sufficient, and when I talk about percent- 
age, I am not talking about dollar volume, I am talking about the 
percentage. 

Mr. Maerz. What is your understanding of the quantitative sub- 
stantiality rule? 

Mr. Barnes. Just what I said; you mean as used in the Standard 
Stations ? 

Mr. Maerz. As used in the Standard Stations. 

Mr. Barnes. As used in the Standard Stations, they were talking 
there about dollar volume, although that is open to some considerable 
dispute. 

The language as used in the report, I believe, refers to dollar volume. 
That is my understanding. Now the theory of the Standard Stations 
case is when you get above a certain number of dollars, rie nee of 
the relative position, that is sufficient to invoke the law. I don’t go 
for that. 

ar Maerz. You do not? Are you familiar with the Dictograph 
case ¢ 

Mr. Barnes. What is that? 

Mr. Materz. Are you familiar with the Dictograph case? 

Mr. Barnes. What? 

Mr. Maerz. That was a recent decision by the circuit court of 
appeals; was it not 

Mr. Barnes. I read the brief on appeal that we filed. 

Mr. Materz. What position did the Government take in that brief 
with regard to quantitative substantiality ? 

Mr. Barnes. Beg pardon ? 

Mr. Maerz. What position did the Government take with regard 
to quantitative substantiality ? 

Mr. Barnes. I will ask Mr. Bicks to handle that, to discuss that. 

Mr. Bicxs. I think there has been confusion that has arisen from 
different uses of the words “quantitative substantiality.” In the 
course of the line of questioning you were bringing out it is true this 
report in the Distribution chapter takes a different view of Standard 
Stations than the Federal Trade Commission did in the Pillsbury 
case. The view of the Standard Stations case, the Federal Trade 
Commission rejected or disregarded, which is not the view that the 
committee adopted in the report. 

Now to answer your question about the Dictograph case, the De- 
partment—I don’t know whether it has already filed the brief or not. 

Mr. Barnes. It has been authorized for filing. 

Mr. Bicxs. For filing, already oppose certiorari in the Dictograph 
case. However, I would caution that it’s very difficult to state pre- 
cisely Judge Medina’s holding in the Dictograph case. 
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_ Materz. Well, were percentages involved in the Dictograph 
case 

Mr. Bicxs. Percentages were, yes. 

Mr. Maerz. In the Dictograph case. 

Mr. Bicks. At page 211 of his opinion, Judge Medina states the 
essential issue there is whether a finding of violation under section 3 is 
precluded by “evidence tending to indicate that the number of com- 
petitors in a particular line of commerce has increased”. That ques- 
tion his opinion answered in the negative. And that negative answer 
the Department supported by opposing certiorari. 

Mr. Matetz. Without getting into a legal debate—— 

Mr. Keatine. We’re in it. 

Mr. Matefz. I will conclude by stating my understanding that in 
the Dictograph case, percentages were not demonstrated. What was 
demonstrated and proven was that Dictograph was a dominant 
manufacturer. 

Mr. Bricks. Let’s correct that. If you recall, the Federal Trade 
Commission made a finding that Dictograph tied up more than 22 
percent of the established distributors. In addition, the Commission 
found Dictograph was 1 of the 3 largest manufacturers of hearing aids. 
This is a relative percentage judgment, to my view, and there was a 
further finding, not in the Federal Trade Commission opinion but by 
the court in the second circuit, that the other 2 of the 3 largest distribu- 
tors adopted the same system. 

Mr. Matervz. Is it your position, Judge Barnes, that percentages are 
crucial in determining whether or not a particular merger is a viola- 
tion of the Celler Act ? 

Mr. Barnes. It may, it may be crucial. I would certainly want to 
examine that, any percentage in any merger case. 

Mr. Materz. In your judgment, does the recommendation of your 
committee with regard to the Celler Act amount to further expanding 
the rule of reason of the Sherman Act? 

Mr. Barnes. Not at all, because I think it recognizes they are 2 en- 
tirely different rules, 2 sets of instructions, to guide the Department 
of Justice, 1 applicable to Sherman Act prosecutions and 1 applicable 
to the Clayton Act. We have different standards, different tools. 

Mr. Maerz. Are you familiar with the Pillsbury decision by the 
Federal Trade Commission ? 

Mr. Barnes. Well, I don’t think I have ever read the whole decision, 
but I have heard an awful lot of talk about it, and read portions of it. 
Ihave a copy of it before me. 

Mr. Materz. That case, as I understand it, Pillsbury by acquiring 
competing producers increased its share of the flour mix market busi- 
ness in the Southwest from about 23 percent to 45 percent; it increased 
its national percentage of that business from 16 to 23 percent. Would 
you say that was a fair summary of the facts? 

Mr. Barnes. I wouldn’t—I want you to understand that you are 
asking me now about a fair summary of facts of a case that is not in 
my Division, and I don’t profess to be an expert on the facts on that 
Federal Trade Commission case, I have no doubt that it is correct. 

Mr. Maerz. What I am getting at 

Mr. Barnes. I have no doubt what you suggest is correct. I have 
no doubt about that. What I am suggesting is that I am not entirely 
familiar with it. I know the Federal Trade Commission believes or 
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has been quoted as, by the Pillsbury case, introducing the rule of reason 
to a greater extent than has heretofore existed. But you cannot get 
into an argument with me about that case because fortunately that 
is not my problem. 

Mr. picasa, What I am getting at is this: I wonder whether the 
Antitrust Division and the Federal Trade Commission have differing 
standards for administering the Celler Act. 

Mr. Barnes. Well, I don’t believe I can answer that. I can only 
tell you what we do. 

The Cuarrman. I sort of conclude from what I have heard that 
there are differences and I agree with your point of view on that. 

Mr. Barnes. Well, let me say this: We usually see eye to eye but 
there are several times when we do not. We disagreed on fair trade, 
and there is not—nothing much more fundamental in your thinkin 
than that, before the District Committee, as you may remember, an 
we do not—we go our own ways as far as what we think where the 
right lies, we try to cooperate so far as mechanics are concerned. 

Mr. Materz. How is the decision made as to whether the Federal 
Trade Commission or the Antitrust Division would investigate a par- 
ticular merger. 

Mr. Barnes. It comes in two ways: If the company that proposes 
to merge desires to get a clearance, it can go either to the Federal 
Trade Commission or to the Department of Justice, so that decision 
in that aspect of the matter lies with the company. Secondly, if 
it does not seek to get any clearance, then it depends upon which of the 
two agencies was the more alert and got on the job first, because we, 
if we think we want to look into a clearance, we immediately check 
with the Federal Trade Commission and see whether they have been 
in communication with the merging companies, and if not, if we want 
it, if we are first, we get it. If they have got it first, they get it. I 
don’t like the system but strangely enough, it works out pretty effi- 
ciently. 

Mie ccenits If the agencies apply differing standards, then would 
you not have a rather chaotic situation with respect to administering 
the act? 

Mr. Barnes. If you assume they do have differing standards, obvi- 
ously it would not be uniform administration. I have not reached 
that conclusion. 

Mr. Materz. Section 11 of the Clayton Act was amended by the 
Celler Act and provides a right for the Attorney General to intervene 
in any Federal Trade Commission proceeding under section 3 of the 
Clayton Act or the Robinson-Patman Act. The reason, as I under- 
stand it, for that amendment was to insure greater unification of effort 
by the Department of Justice and the Federal Trade Commission. 
Has the Attorney General in fact intervened in any Clayton Act pro- 
ceeding or Robinson-Patman Act proceeding before the Commission ? 

Mr. Barnes. Not tomy knowledge. 

Mr. Maerz. I believe that the legislative history is rather clear, 
that the purpose was to provide a degree of unification. Do you think 
ae of the Attorney General to intervene in those proceedings 
results in 





Mr. Barnes. I know of no reason why he should not, provided we 
are given enough money so that we can intervene in a situation where 
another Government agency is trying to do the job. You have got a 
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terrific problem here. You have got various methods. We can ask 
the Federal Trade Commission to do an investigative job for us under 
the law but there is no money given to them for us under the law and 
I am sure I would not get very far if I turned an investigative job 
over to them. 

There are a lot of situations where it just gets down to a question 
of how are you going to use your money, and we have seen no case 
that we felt would require the Attorney General to intervene. I 
might say, that we recognize the fact that it is not healthy for any 
two agencies of the Government covering the same matter to have 
different theories, different standards, different rules, and for that 
reason the Attorney General has been very insistent to have the De- 
partment in all of its divisions cooperate with other governmental 
agencies, in order to produce a uniformity of interpretation and ac- 
tion. And we have done a great deal along those lines. 

Mr. Materz. Judge Barnes, just two more questions 

The Cuatrman. And that is the end, we will have to terminate it. 

Mr. Materz. In connection with the good faith defense under the 
Robinson-Patman Act, you testified before the Senate Small Busi- 
ness Committee on April 27 and I quote: 

Since the Standard of Indiana decision, not a single instance has occurred 
in which the good faith defense was successful as a ground for dismissal of a 
Robinson-Patman Act case. 

Was it your intention in so testifying to demonstrate that the good 
faith or meeting competition defense was not very meaningful as a 
practical matter ? 

Mr. Barnes. I felt that perhaps some of the protagonists of the 
Capehart—some of the thinking as between the Capehart bill and the 
Kefauver bill, were tilting at windmills. In that connection I read 
into the record a statement from the Legal Adviser and Assistant to 
the Chairman of the Federal Trade Commission which specifically 
covers that matter which you raised. This is a letter under date of 
May 5. We had that information which I testified to, given to us 
orally and I desired a written confirmation. It reads as follows: 

As I told you last week, there has been no instance since the Standard of 
Indiana decision was handed down by the Supreme Court, in which the good 
faith defense was successfully used as a ground for dismissal in a Robinson- 
Patman Act case. It has been asserted and rejected in a number of cases. Since 
the Standard stations, approximately 58 Robinson-Patman Act orders have been 
entered by the Commission against various respondents. Of these, 29 were 
issued in cases arising under section 2 (a) of the act. 

Mr. Maerz. Were those cases, Judge Barnes, where the good faith 
defense was raised ? 

Mr. Barnes. I don’t know. I don’t know. I merely am giving 
you the overall figure as to what the effect of the good faith defense 
might have been. 

Mr. Materz. Let me point this out if I may, Judge: On the same 
day, in the afternoon of April 27, Mr. Snow, the president of the 
National Congress of Petroleum Retailers, testified, and I quote: 

Since Mr. Howrey became Chairman of the Federal Trade Commission, there 
has been no case in which the Federal Trade Commission has granted a cease and 
desist order where the meeting of competition defense was advanced. 

My question is how Mr. Snow’s testimony is to be reconciled with the 
letter of the Legal Adviser of the Federal Trade Commission. 
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Mr. Barnes. I am afraid you will have to ask that of the Trade 
Commission, not of me. 

Mr. Matetz. How can Mr. Snow’s testimony be reconciled with your 
statement before the Small Business Committee, that since the Stand- 
ard of Indiana decision, not a single instance has occurred in which 
the good faith defense was successful as a ground for dismissal of a 
Robinson-Patman Act case. 

Mr. Barnes. I don’t attempt to reconcile it. I merely state I got the 
facts from the Federal Trade Commission and gave them to the 
committee. 

Mr. Maerz. Isee. That’s all. 

The Cuarrman. That will terminate the proceedings for the day 

Mr. Keatrne. Mr. Chairman, may I justmakethiscomment. There 
has been a train of witnesses coming here attacking the recommenida- 
tions of the Attorney General’s Committee. I know our first witness 
on Monday is Senator Morse, and I have no reason to doubt that the 
same trend of the testimony will continue next week. I hope, Judge 
Barnes, that you will be at liberty to return after we have more of 
this testimony, there are quite a few questions that I have in mind that 
I would like to put to you about the operations of the Department, 
but I would prefer to defer that until we have heard some of the what 
might be called plaintiff’s side of the case. If that is all right with the 
chairman, I would prefer to question Judges Barnes later. 

The Cuarman. It is perfectly agreeable to me, but I want to state 
this. There is no plaintiff’s side in the case. We want to hear both 
sides and since the gentleman from New York brought that question 
up, I invited far more Republican Members of the House and the 
Senate to present their views here than I did Democratic Members of 
the House and Senate. But apparently there is a reluctance or some- 
thing that precludes their coming here. The gentleman from New 
York will admit that I asked him whether he would help get some of 
the gentlemen from the other side—possibly of this picture—to come in 
and express their views. I welcome anybody who has any expression 
of views whether it is against or for. 

Mr. Keatine. That is true. The chairman did extend that oppor- 
tunity to me, and my feeling is that probably the reluctance on the 
part of the Republican Senators to appear might be because they 
would feel that the Senate Committee on Antitrust is the appropriate 
forum before which they might want to present their views. 

ee Did that not apply to the Democratic Senators 
as well ? 

Mr. Krattna. I don’t know. There seems to be a peculiar situation 
before the Senate Antitrust Committee which is beyond my ken. I 
do not understand why we have such an apparent enthusiasm on the 
part of one wing of the Democratic Party appearing here before us, 
and reluctance apparently on the part of the Republican Senators. 

The Cuatrman. I don’t know if it is reluctance; I don’t know 
what it is. 

Mr. Kratine. I don’t know what it is; but I think they may be 
also actuated by the fact that the Attorney General and the Assistant 
Attorney General might be more familiar with what is going on in 
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this field than the Members of the Senate. That might also enter 
into the thinking of these Republican Senators. 

I do want to say this before Judge Barnes leaves: I have been sit- 
ting here and listening to the head of the Antitrust Division of the 
Department of Justice with unbounded admiration for the grasp of 
this problem which he has, and the even-handed manner in which 
he is endeavoring to administer this law without fear or favor. And 
Judge Barnes, I would like to express to you my commendation not 
only about the way you have handled the Department but also your 
sppoetart here in this hearing before our committee. 

Mr. Barnes. Thank you very much. 

The Cuatrman. The Chair wishes to state, and state particularly 
to the gentleman from New York, not only did we invite Members 
of Republican complexion from the Senate but we invited many 
Members of the House who are Republicans. We not only invited 
them by letter but we telephoned them, importuned them to come, 
but we have had as little success from the Republicans on the House 
side as we have had with the Republicans on the Senate side. 

Mr. Keatine. It might emanate from the fact that they felt that 
the Republican minority on this committee were not adequately able 
to protect their colleagues 

The CHairmMan. Oh, no, 

Mr. Keattna. In an appearance before such a committee as this. 

The Cuairman. That is a self-deprecatory statement, and I assure 
you one of the ablest men on this committee is the gentleman who 
has just spoken, and he is well able not only to take care of himself 
but the Republican side in all respects. 

But I want to state this, Judge, that I repeat what I said when 
you first came here. I have a high regard for your ability, and you 
have shown an eminent fairness and high regard for your obligations 
to your office, and I admire your forthrightness not only in your 
testimony today but yesterday as well. 

Mr. Barnes. Thank you. 

The Cuamman. I am sure that your contribution will be very, 
very helpful to this committee. We always feel that you are perfectly 
willing to cooperate with this committee at all times. 

Mr. Barnes. To do the very best I can, sir. I take it that I am 
excused until you desire me; you will notify me that you want me 
at some later time. 

The Cuatrman. Yes; I will be glad to suit Mr. Keating’s conven- 
lence or your own. 

Mr. Kratine. I would prefer to have Judge Barnes testify before 
the committee rather than myself, because I feel that he knows so 
much more about this problem than I do. 

The Cuarrman. We will meet Monday at 10:30, when we shall 
hear from the distinguished Senator from Oregon, Senator Morse, 
Bb. H. Ryan, of the Independent Bankers’ Association, and Thomas 
C. McConnell, Esq., of Chicago, who is, I am told, the counsel for the 
Zenith Corp. We will now adjourn to assemble at 10:30 on Mon- 
day morning. 

_ (At the conclusion of Mr. Barnes’ testimony the following informa- 
tion was requested concerning anti-trust immunity granted under the 
Defense Production Act.) 
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JUNE 14, 1955. 
Hon. STANLEY N. BARNES, 
Assistant Attorney General, 
Antitrust Division, Department of Justice, 
Washington 25, D. C. 


Dear JupGE Barnes: You are well aware of the fact that at the end of June 
1955 section 708 of the Defense Production Act providing for voluntary agree- 
ments and their exemption from the antitrust laws is due to expire. 

There is presently pending in the Congress legislation which would extend 
the immunity powers under section 708 for 2 more years, or would drastically 
enlarge the scope of the immunity now authorized thereunder. I am enclosing 
copies of the bills being considered. 

As you know, the Attorney General’s National Committee made the following 
recommendations : 

1. ‘“* * * the committee recommends that, at least with respect to programs 
for preserving the supply of critical and strategic materials from abroad, it 
(sec. 708) should be further extended.” 

2. “We recommend in addition that for a designated period beyond the act’s 
expiration, conduct requested or approved by the President shall not be subject 
to antitrust.” 

I am particularly anxious to obtain your views and the official views of the 
Department of Justice with respect to continuing the present powers as to grant- 
ing immunities, even though the Korean emergency, which was the original basis 
for section 708, has long since expired. I would also like to obtain the position 
of the Department and yourself as to extending the immunity granted under the 
act for periods beyond the expiration of the statute as recommended by the At- 
torney General’s National Committee and as incorporated in specific terms in 
S. 2165. 

Would you kindly let me have a response to this inquiry as promptly as possible 
because this legislation is now being considered by the Congress and a determi- 
nation must be made thereon within the next week. 

I would also appreciate it if you could include in your reply specific answers 
to the enclosed questions. 

Sincerely yours, 
EMANUEL CELLER, Chairman. 


1. How many international programs have immunity under section 708 of the 
Defense Production Act; are exploiting or stockpiling strategic raw materials 
involved? How much investment by participating companies do any of these 
international programs involve? 

2. Under the Petroleum Voluntary Agreement, are meetings outside the 
United States by the participants authorized? Are there any procedures appli- 
eable to inform the United States Government of what transpires at such 
meetings? Is this agreement currently active? Are the companies involved 
the companies in the cartel suit? 

3. What justification is there for extending immunity under the Defense Pro- 
duction Act longer than the requirements of the Defense Production Act? 

4. How much longer should these immunities be extended? Why should this 
be done by a separate statute rather than by amendment to the Defense Pro- 
duction Act? 

5. When was the last submission for clearance by the Attorney General of 
a voluntary program under section 708 of the Defense Production Act? 

6. Of the approved programs how many are still operative? 

7. In any instances have immunities granted with respect to a particular pro- 
gram been extended to new and different programs? Has the Attorney General 
approved such extensions? 

8. Have any immunities been granted under the Defense Production Act which 
are no longer needed to accomplish the objectives of the Defense Production Act 
but which have not been terminated? Describe the procedures by which the im- 
munity granted under the Defense Production Act was terminated. 

9. If the Attorney General considers that the program is no longer necessary 
or is being misused may he withdraw independently his approval? Does this 
terminate the immunity granted? Has the Attorney General ever withdrawn 
his approval? Under what circumstances? Why? 
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DEPARTMENT OF JUSTICE, 
Washington, D. C., June 20, 1955. 
Hon, EMANUEL CELLER, 
Chairman, House Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 


My DEAR CONGRESSMAN CELLER: I have your letter dated June 14, 1955. In 
Deputy Attorney General William P. Rogers’ absence, I write expressing this 
Department’s views on 8. 2163, extending the Production Act of 1950, and S. 2165, 
amending that act. 

S. 2165 begins with a declaration of policy that “In view of the present in- 
ternational situation and in order to provide for the national defense and na- 
tional security, our mobilization effort continues to require some diversion of 
certain materials and facilities from civilian use to military and related purposes. 
It also requires the expansion of productive facilities beyond the levels needed 
to meet the civilian demand and the development and execution of preparedness 
programs designed to reduce the time required to mobilize in the event of an 
attack on the United States.” To promote that policy 8S. 2165 would amend 
the Defense Production Act’s exemptive provisions to permit, in circumscribed 
cases, extension of anti-trust immunity beyond that act’s proposed 2-year exten- 
sion. S. 2168—in contrast—would merely extend present law. 

In essense, present law provides that any “voluntary agreement or program,” 
requested or approved by the President and found by him “to be in the public 
interest as contributing to the national defense,” shall be exempt from antitrust 
for the Defense Production Act’s duration (50 U. S. C. App. see. 2158 (b)). 
This Presidential authority may be delegated to a “single official of the Gov- 
ernment.” When exemptive power is delegated, however, 50 United States Code 
Appended, sec. 2158 (c) prescribes three conditions: First, exemptive power may 
be delegated only to officials “appointed by the President, by and with the advice 
and consent of the Senate” (50 U. S. C. App. sec. 2158 (c) (1)). Second, the 
law requires that such officials so designated “consult with the Attorney Gen- 
eral and with the Chairman of the Federal Trade Commission” (50 U. 8S. C. 
App. sec. 2158 (c) (2)). Finally, such official must “obtain the approval of the 
Attorney General to any request thereunder before making the request” (50 
U. S. C. App. sec. 2158 (c) (3)). 

These provisions for exemption 8. 2163 would extend and S. 2165 would alter. 
The Office of Defense Mobilization, in consultation with this Department, has 
written the staffs of the House and Senate Banking and Currency Committees, 
suggesting that the language of S. 2165, page 2, line 15, through page 3, line 13, 
be stricken. Inits place the following language is proposed : 

Sec. 4 (a). Section 708 is amended by redesignating subsections (c), (d), (e), 
and (f) as (d), (e), (f), and (g), respectively, and by adding a new subsection 
(c) to read as follows: 

“(c) Whenever, before the expiration of this section, the President shall find 
(1) that the continuation beyond the expiration of this section of any voluntary 
agreement or program entered into and approved under this section is in the 
publie interest as contributing to the national defense and (2) that the objec- 
tives of the agreement or program cannot be accomplished if antitrust immunity 
is limited to the period when this section is in effect, no act or omission to act 
pursuant to such voluntary agreement or program, which occurs during such 
period of continuation not to exceed 20 years as is specified by the President, 
shall be construed to be within the prohibitions of the antitrust laws or the Fed- 
eral Trade Commission Act of the United States.” 

(b) Subsection (d) of section 708 is amended by making “subsection (b)” read 
“subsections (b) and (c)” in both sentences of the subsection. 

This proposed language would permit the President under certain circum- 
stances to extend antitrust exemption for not more than twenty years past the 
Defense Production Act’s expiration. Before extending exemption for a “volun- 
tary agreement or program,” however, the President must find it “is in the public 
interest as contributing to the national defense.” In addition, he must find 
“that the objectives of the agreement or program cannot be accomplished if 
antitrust immunity is limited to the period” of the present exemption. Even 
after these findings have been made, and an exemption granted, the proposal 
permits “withdrawal of any request of finding made hereunder,” and revocation 
of the resulting antitrust exemption (50 U. 8S. C. App. § 2158 (d)). 

When the President delegates this power to extend antitrust exemptions, the 
proposed language provides safeguards paralleling present law. Thus proposed 
section 4 (b) would amend present section 2158 (c) specifically to insure that 
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the requirements (of consultation with the Attorney General and Federal Trade 
Commission, as well as approval by the Attorney General) control any extension 
of antitrust immunity. Safeguards surrounding extension are thus made 
identical to those required for original approval of any voluntary agreement or 
program. 

S. 2165’s declaration of policy, as well as the necessity for amending its present 
antitrust exemption to effectuate defense aims, rests on national security consid- 
erations beyond the competence of this Department to comment upon. Accord- 
ingly, I assume Congress finds necessary extending present law. In addition, I 
assume Congress concludes that, to best effectuate defense policies, certain con- 
duct be exempt from antitrust even beyond the Defense Production Act’s proposed 
2-year extension. My comments thus focus upon means for assuring that in 
administering whatever exemption Congress deems necessary, antitrust consid- 
erations are brought to bear in a forceful and timely fashion. 

In evaluating the procedure 8S. 2165 and S. 2163 propose, useful first is some 
brief description of how consultaticn with, and approval by, the Attorney General 
now actually works. To date there have been some 77 voluntary agreements 
submitted to the Attorney General for approval under the Defense Production 
Act or the parallel procedures of the Small Business Act. Granting such ap- 
provals, this Attorney General, like his predecessors apparently without excep- 
tion, determines only that any agreement or program which ODM deems our de- 
fense requires is formulated and is carried out in that manner least detrimental 
to competition. Thus, to our view, present law does not direct the Attorney 
General to go behind ODM’s finding of defense necessity. With this congres- 
sionally intended role for the Attorney General in mind, all agreements sub- 
mitted to this Department have been approved. 

These approvals are the end result of a well set informal procedure. Thus, a 
tentative draft of the proposed voluntary agreement is generally informally sub- 
mitted to the Federal Trade Commission and the Attorney General. Then follows 
a conference between members of the Antitrust Division staff and representatives 
of the agency proposing the voluntary agreement. This conference aims to 
insure the tentative draft meets, on the one hand, the needs of national defense 
and, on the other, considerations of antitrust policy. From, these conferences a 
draft emerges which is formally submitted by the President’s delegate to the 
Attorney General. As a result of this informal procedure, formal submission 
and approval requires a minimum of redrafting and explanation. 

To my views this method of operation has insured full and timely considera- 
tions of antitrust goals. Since S. 2163 would extend existing laws embodying 
these procedures, and S. 2165 insures these procedures are in like fashion re- 
quired for any extension of antitrust immunity, this Department offers no objec- 
tion to passage of these bills. 

In your letter you request in addition answers to numerous specific questions. 
These follow. 

First. How many international programs have immunity under section 708 of 
the Defense Production Act; are exploiting or stockpiling strategic raw mate- 
rials involved? How much investment by participating companies do any of 
these international programs involve? 

Three voluntary agreements, immune from antitrust as a result of section 
708 of the Defense Production Act, provide for programs with international 
consequences. One of these relates to foreign petroleum supply. It aims to 
gather for the Government’s use information re foreign pertoleum operations, re- 
quirements, and supplies. It does not treat specifically the exploitation or stock- 
piling of petroleum. We do not know the amount of investment by participating 
companies in this or the other two programs involving international operations. 

Second. Under the Petroleum Voluntary Agreement, are meetings outside the 
United States by the participants authorized? Are there any procedures appli- 
cable to inform the United States Government of what transpires at such meet- 
ings? Is this agreement currently active? Are the companies involved the 
companies in the cartel suit? 

Activities under the Voluntary Agreement Relating to Foreign Petroleum Sup- 
ply, dated May 1, 1953, now go on. Participants include five petroleum com- 
panies named in United States v. Standard Oil Co. (N. J.), et al., civil action 
No. 86-27, Southern District of New York. That agreement authorizes a 
Foreign Petroleum Supply Committee. Its provisions are silent as to whether 
meetings of the participants or their representatives may be held outside of the 
United States. Paragraph 5 of the agreement, however, specifies the Govern- 
ment officials who are authorized to call meetings of the committee and subcom- 
mittees and requires that the agenda for such meetings be initiated and formu- 
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lated in advance by such Government officials. In addition, paragraph 5 of the 
agreement requires that each such meeting be attended by an appropriate Govern- 
ment official and that he keep minutes and full notes covering all that transpires. 
Finally, it specifies such notes and minutes shall be retained by the Administra- 
tor. These minutes, of course, are available for review by the Attorney Gen- 
eral at any time. 

Third. What justification is there for extending immunity under the De- 
fense Production Act longer than the requirements of the Defense Production 
Act? 

Justification for authorizing immunity beyond extension of the Defense Pro- 
duction Act must rest upon national security considerations beyond the compe- 
tence of this Department to evaluate. 

Fourth. How much longer should these immunities be extended? Why should 
this be done by a separate statute rather than by amendment to the Defense 
Production Act? 

For the same reason, I offer no comment on the proposed outer limit for ex- 
tension of antitrust immunity. 

Fifth. When was the last submission for clearance by the Attorney General 
of a voluntary program under section 708 of the Defense Production Act? 

The most recent submission for clearance by the Attorney General under sec- 
tion 708 of the Defense Production Act was submitted by the Office of Defense 
Mobilization on September 9, 1954, and approved by the Attorney General on 
December 3, 1954. 

Sixth. Of the approved programs, how many are still operative? 

According to our records, presently operative are 56 programs approved by the 
Attorney General under section 708 of the Defense Production Act. These pro- 
grams include small-business production pools as well as programs initiated by 
the Department of Defense and other executive agencies. As a matter of interest, 
the Attorney General has approved two small-business production pools under 
section 217 of the Small Business Act of 1953. 

Seventh. In any instances have immunities granted with respect to a par- 
ticular program been extended to new and different programs? Has the Attorney 
General approved such extensions? 

The Attorney General’s approval of a voluntary agreement or program under 
section 708 is limited to the specific program presented in each case. Any activi- 
ties by the participants outside the programs approved do not have antitrust im- 
munity. To our knowledge there are no instances where immunities granted with 
respect to a particular program have been extended to new and different pro- 
grams. 

‘ighth. Have any immunities been granted under the Defense Production Act 
which are no longer needed to accomplish the objectives of the Defense Produc- 
tion Act but which have not been terminated? Describe the procedures by which 
the immunity granted under the Defense Production Act was terminated. 

As I have explained, existing law does not direct this Department to approve 
ODM’s determination as to the necessity of any voluntary agreement or program 
covered by section 708. Since this Department did not determine any agree- 
ment, when commenced, was necessary to achieve the act’s aims, I cannot now 
state, as you request, which agreements “are no longer needed to accomplish the 
objectives of the Defense Production Act.” 

However, we are interested in holding to a minimum immunities outstanding 
under the act. By this I mean, immunities should be promptly withdrawn—if 
and when the appropriate Government agency determines any agreement is no 
longer necessary to effectuate defense objectives. Thus, early this year I wrote 
the Administrator of the Small Business Administration and the Director of the 
Office of Defense Mobilization suggesting they survey the outstanding voluntary 
agreements to ascertain the necessity for their continued antitrust immunity. 
By letter of January 14, the Administrator of the Small Business Administration 
advised this survey was already begun in the Chicago region and that all pro- 
grams would be similarly scrutinized in the near future. On January 31, 1955, 
the Director of ODM agreed that a general review would be appropriate. He 
stated that he had requested the sponsoring agency to reevaluate the defense 
need for each agreement and the necessity for antitrust immunity. He advised 
that of the outstanding agreements, over 30 involved production and integration 
committees sponsored by the Department of Defense, whereas only 4 related to 
voluntary agreements of other agencies. He advised further that as reports 
are received concerning the agreements he would advise the Attorney General. 

In the event the President’s delegate under section 708 determines that a pro- 
gram is no longer needed to accomplish the objectives of the act, he will write 
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the individual participants withdrawing his request that they participate in 
the program and advising that antitrust immunity is likewise withdrawn. 

Ninth. If the Attorney General considers that the program is no longer neces- 
sary or is being misused, may he withdraw independently his approval? Does this 
terminate the immunity granted? Has the Attorney General ever withdrawn 
his approval? Under what circumstances? Why? 

The Attorney General, of course, does not determine whether a particular 
voluntary agreement is necessary to the act’s objectives. In the event, however, 
that a particular plan or program is based on misinformation submitted by the 
participants, or misused, the Attorney General may withdraw his approval. 
Withdrawal of such approval, of course, terminates any immunity granted. 

Approval has been withdrawn in two instances: (a) On August 20, 1952, the 
Attorney General withdrew approval of a certain voluntary plan because the 
participants had refused to make certain reports available for review by the 
Attorney General. (b) On January 16, 1953, the Attorney General withdrew 
approval of a certain voluntary agreement. This withdrawal stemmed from 
the Department’s conclusion that for the plan to continue, different antitrust 
safeguards were essential. 

I hope I have fully answered your questions. 

Sincerely yours, 


STANLEY N. BARNES, 
Assistant Attorney General. 


(Whereupon, at 1:15 p. m., the committee recessed, to reconvene 
at 10:30 a. m., Monday, May 16, 1955.) 
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MONDAY, MAY 16, 1955 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to recess, at 10:35 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler (chairman), Rogers, Keating, and 
McCulloch. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The Cuarrman. The meeting will come to order. 

Our first witness this morning is the distinguished Senator from 
Oregon, Senator Morse. 

Senator, we would be very happy to hear from you. We feel it to 
be a proud distinction to have you with us. 


STATEMENT OF HON. WAYNE MORSE, UNITED STATES SENATOR 
FROM THE STATE OF OREGON 


Senator Morse. Mr. Chairman, may I say that I am honored to be 
here, and I mean no idle compliment when I say that I have followed 
the work of your committee, and I think you are doing a very impor- 
tant job in informing the American people about some of the monopoly 
peal that confront us. I have every confidence when you decide 
upon the scope of your investigations, the result will be to protect the 
interests of the people of this country against what I think is a threat- 
— drive toward greater monopoly in America than any time in our 
uistory. 

In fact, I think you will find that as you come to study the growth 
of mergers and business concentration in the last 2 years in this coun- 
try, that it behooves the Congress of the United States to take another 
long look at the antitrust laws to the end of revising them in a good 
many particulars. I think, of course, one very important particular 
is that Congress ought to recognize the importance of making viola- 
tions of the antitrust laws not a profitable thing. 

The sad fact is that at the present time there are many factual 
situations in which the violation of the antitrust laws is not much of 
a hardship on the part of the guilty. They can take their pleas of 
nolo contendere, pay their small fines, and go on with their depre- 
dations. 
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The CuHatrman. Incidentally, Senator, we already passed a bill 
increasing the penalties for antitrust violations from $5,000 to $50,000. 

We hope that the body of which you are so eminent a member will 
take eed | and get into that bill. 

Senator Morss. I was about to say, Mr. Chairman, that when we 
had our rubber plant disposal hearings, it was that figure, as the 
record will show, that I recommended to our Senate committee as 
a minimum figure by way of increase on the penalties. I think that 
as you go through the cases, the so-called triple damage provision has 
not been much of a deterrent because there are legal complications 
that develop that make it rather difficult really to get a triple damage 
decision applied. 

Well, with that by way of preface, Mr. Chairman, I have a brief 
statement that I would like to present to the committee this morning 
on what I consider to be 2 growing threats of monopolistic combine 
in this country, 1 in the field of public utilities, and the other in 
the field of aviation. 


EBASCO AND THE PACIFIC NORTHWEST—-MONOPOLY ON THE MOVE 


Mr. Chairman and members of the committee, I was only partially 
surprised to observe one great omission in the report of the Attorney 
General’s committee on the antitrust laws. There was no considera- 
tion of monopoly problems affecting public utility regulation. 

Many assume that monopolies among public utilities are adequately 
regulated in the public interest. Many assume the threats of the 
utility holding companies died 20 years ago with the holding com- 
pany legislation of 1935—that the continuing instinct of men in the 
utility business to abuse their monopoly privileges was destoyed by 
passing a law. 

I want to call the attention of this committee to a situation in the 
Pacific Northwest, deeply affecting the people of Oregon and, no less, 
the welfare of all Americans. This situation has all the earmarks of 
a long-range = to control huge power developments on the part 
of a group of closely related companies and their mastermind of 
Wall Street, Ebasco Services, Inc., a subsidiary of the Electric Bond 
& Share Co. 


UTILITY MONOPOLY MERITS INVESTIGATION 


I suggest that the House Judiciary Committee look into the actions 
of Ebasco and these related companies and to determine whether or 
not, as I fear, a trend is shaping up which will place the future destiny 
of 5 million people of this region, including one and a half million 
in Oregon, in the hands of this Ebasco group. 

What I am afraid is happening under the masquerade of the present 
administration’s power partnership in the Northwest is a scheme 
of this Ebasco group to gain control of the future development of 
power in the Columbia River Basin for private purposes, to dictate 
the price of power, to determine what industries shall be admitted 
or be kept out of Oregon and the other States, to determine what 
jobs Oregonians and other northwesterners may have, to clamp upon 
Oregon, Washington, Idaho, and Montana a grasp over economic 
destiny like the Southern Pacific once held over California, and like 
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powerful companies now have in part of the United States over the 
lives of people in individual company-towns. 

I do not want to see the entire Northwest become an Ebasco com- 
pany town. 

The northwest Ebasco utilities right now reach into chambers of 
commerce, into newspaper editorial policies, into the newspaper values 
that open or close on slanted news, into everyday firings of ordinary 
individuals from their jobs when those individuals try to express 
their rights as free Americans to support Federal dams, like Hells 
Canyon Dam. This is going on right now during the early stages of 
what appears to be a conspiracy to form into one group most of 
the private utilities of the Northwest under the Ebasco label, directed 
from Wall Street, to weaken public power agencies, to absorb them 
steadily until but one power monopoly remains. Some municipal 
systems may be permitted to survive with an independence more 
apparent than real. 

At this appearance, I merely wish to recite a few highlights of 
what is going on so that you will feel confident that the subject is 
worthy of your earnest attention and investigation. 

Ebasco Services, Inc., is a subsidiary of the Electric Bond & Share 
Co., which is what the initials E-B-A-S-Co stand for. Until the 1940’s 
the parent directly controlled the largest group of utilities in the 
United States. Under the Public Utility Holding Company Act of 
1935, Bond & Share distributed its stock holdings, and the various 
member utilities were regrouped and supposedly turned into inde- 
pendent affiliates. However, Ebasco continued to operate as the ac- 
counting and engineering brains of Bond & Share, and continued to 
service the old Bond & Share Co. Ebasco is the coordinator if not the 
director of the two utility groups in the Dixon-Yates deal, as was 
brought out by the Senate Judiciary Subcommittee hearings. These 
two utility groups in turn control the power business in much of 
Arkansas, Louisiana, and Mississippi. Ebasco built the Joppa, IIL, 
powerplant to service the Atomic Energy Commission and did so bad 
a job that the Comptroller General opposed having Ebasco build the 
proposed Dixon- Yates powerplant. 

Ebasco is the engineering brains of the major private utilities in the 
Pacific Northwest. It does the work for Pacific Power & Light Co., 
which has business in Oregon, Washington, and Montana; for Idaho 
Power Co.; for Washington Water Power Co.; and for Montana 
Power Co. All of these companies are former Electric Bond & Share 
subsidiaries and I call them what they still are—Ebasco companies. 

Ebasco has literally taken over the job of river planning for the 
United States Government in the Northwest, and of power planning 
for the Governors of Oregon, Washington, Idaho, and Montana. 

The Cuarrman, Senator, do you care to be interrupted ? 

Senator Morsr. Any time. 

The Cuatrman. Who owns Ebasco? 

Senator Morse. Well, it is a corporation of business interests that 
have great concern about the development of private utilities. 

The Cuatrman. Do any of these private utilities that you mention 
own any stock in Ebasco ? 

Senator Morse. Ebasco, I think you will find, owns stock in these 
Ebasco utilities. It is such a vast network, Mr. Chairman, of business 
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interests that are so anxious to bring our power development under 
private utility development that what we will have to do 1s to identify 
the holders of the aah 

The Cuamman. Would you say the setting up of Ebasco as an ac- 
counting and engineering outfit is merely doing indirectly what they 
could —— directly, according to the Public Utility Holding Com- 
yany Act ¢ 
: 7 ert Morse. I think it is a subterfuge arrangement. I think it 
is the end result they are seeking, and the end result is to bring all 
these prvate utilities into a powerful combine so that they can take 
over what otherwise would be Federal dam sites. 


EBASCO AND PACIFIC NORTHWEST GOVERNORS 


Ebasco has taken over the job of river planning for the United 
States Government in the Pacific Northwest and of power planning 
for the Governors of Oregon, Washington, Idaho, and Montana. 

Going back to my statement, Ebasco is thereby in a powerful posi- 
tion to influence what will happen to power developments on the 
Columbia River and other power projects in that region. Ebasco has 
been displacing the Army engineers, the Bureau of Reclamation, and 
the Bonneville Power Administration which have been up to now the 
servants of the public interest. This was done in 1953 and 1954 
through some very adroit maneuvers. 

First, Ebasco has for years been consultant and engineering firm 
for the four Northwest utilities I have named. Second, these utilities 
through Ebasco have for years employed the man who has acted as 
coordinator of the Northwest power pool, a Mr. Cowgill. He works 
in the building of Ebasco Pacific Power & Light in Portland, Oreg. 

The Northwest power pool guides the management of all the dams 
and reservoirs and powerplants in the Northwest under a sort of 
informal cooperative arrangement. Until Secretary McKay took 
over the Department of the Interior, the leading influence and Laat 
contributor in the Northwest power pool was the Bonneville Power 
Administration. It didn’t matter up to then that the Ebasco utilities 
had their own man doing the actual coordination work. He was 
subject to engineering leadership from Bonneville and the other Fed- 
eral agencies—the Army Engineers and the Bureau of Reclamation, 
handling the Government dams—Grand Coulee, Bonneville, and Hun- 
gry Horse. 

Then Secretary McKay’s Under Secretary, Ralph A. Tudor, an- 
nounced after he took office in 1953, that Bonneville would cease to be 
a planning and guiding agency for power developments in the North- 
west, and that local utilities would take over. 

Tudor was right. The local Ebasco utilities did take over. An 
Ebasco utility in Idaho, the Idaho Power Co., opponent of Federal 
dams, especially of Hells Canyon Dam, has a distinguished and able 
attorney, Mr. R. P. Parry. He also was attorney and adviser for the 
former Gov. Len Jordan of Idaho, then a member of the Columbia 
Basin Interagency Committee. 


THE GOVERNORS’ POWER POLICY COMMITTEE 


Governor Jordan proceeded to organize, in December 1953, with 
himself as chairman, a new Governors’ Power Policy Committee to 
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take over the planning of power developments in the Northwest. 
And with the aid of the Governors of Oregon, Washington, and Mon- 
tana, he set up machinery, including an engineering committee, to do 
the actual planning. And to do the coordinating work for this engi- 
neering committee, the Governors permitted another Ebasco man to be 
employed, a Mr. Jack Mosely. 

am advised that he is paid for his services not by the Governors, but 
by Ebasco, and he works in the Portland building of Ebasco Pacific 
Power & Light Co. Ehbasco is thus in strategic positions in the 
Northwest power pool and the engineering plans for the four North- 
west States. The Federal agencies retreated and stopped planning 
new projects. Ebasco moved forward. Here is what happened next. 

Ebasco became a prime mover behind the proposed Columbia inter- 
state compact, the plan to divide up the waters of the Columbia River 
Basin between the States and to set up a commission representing the 
States, to review and recommend various projects. Idaho’s Governor 
Jordan appointed as Idaho chairman of the delegation to the compact 
committee none other than his attorney friend, R. P. Parry, the coun- 
sel for Ebasco Idaho Power Co. 

Mr. Parry became a powerful force in drafting that compact. Of 
course, there were other persons on the compact committee—but 
Ebasco had a dominant and probably controlling position. The com- 
pact came out in such form that power and other river projects pro- 
posed for the Federal Government had to be reviewed and passed on 
or vetoed by the compact commission, but private utility projects 
could completely escape such review by the commission. 

What an ingenious arrangement to use the compact as a means of 
blocking any Federal dam—such as Hells Canyon Dam—and giving 
the green light to any private utility project. 

The CHatrman. Senator, has the Congress approved the Columbia 
interstate compact ? 

Senator Morse. No. 

The Cuamman. Must not the compacts between States be approved 
by Congress? 

Senator Morse. It has not even been passed; they have not even 
got it through the States yet, and it was blocked in the Oregon State 
Legislature in this last session. 

t is running into serious trouble in my State, and also in the State 
of Washington. 

But I am trying to lay out to the committee the beginning of this 
arrangement which, if they should succeed in it, would have the effect 
of placing these Federal projects under review by this interstate 
compact commission, but the private utilities would not be subject to 
that review. In turn, we fear, that they would be able to use the 
commission, however, as a sounding board and, possibly, a springboard 
for their program. 

That was the masterful work of Ebasco. And so Ebasco now was 
inside the Northwest power pool through its own employee. It had 
control of the engineering work of the Governors’ power policy com- 
mittee through its own employee. It had removed the Federal agencies 
from the scene as planners of projects, and had put them in the 
bleachers where they were out of the game. 

And finally, Ebasco had put a gimmick into the Columbia inter- 
state compact that would block and delay any Federal project, while 
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letting Ebasco-favored projects go ahead. All that remained now 
was for Ebasco to have one master corporation to work on the particu- 
lar projects wanted by the Ebasco utilities. 


EBASCO’S PACIFIC NORTHWEST POWER CORPORATION 


And so the key Ebasco utilities formed a new giant power corpora- 
tion in 1954, the Pacific Northwest Power Corp., including Ebasco 
Washington Water Power Co., Ebasco Montana Power Co., and 
Ebasco Pacific Power & Light. 

Portland General Electric also was included, but as the oyster 
waiting to be swallowed by Ebasco Pacific Power & Light. 

This corporation proceeded to file applications and to have Ebasco 
Services investigate sites that the Army engineers and the Bureau of 
Reclamation were investigating for Government construction—sites 
on the Clearwater River in Idaho, and on the Snake River between 
Oregon and Idaho (Bruce’s Eddy, Penny Cliffs, Mountain Sheep, and 
Pleasant Valley). This Ebasco group was maneuvering to take over 
every available major power site. 


EBASCO’S ROLE IN THE HELLS CANYON BATTLE 


Ebasco had also moved into the campaign to block the Federal 
Hells Canyon Dam, bitterly opposed by Ebasco Idaho Power Co. 
Four Ebasco witnesses, on the payroll of Ebasco Services, Inc., testi- 
fied before the Federal Power Commission hearing against the Hells 
Canyon Dam. Then, the Ebasco Pacific Power & Light Co. sent its 
vice president to Washington to testify against the dam. 


EBASCO AND THE “PARTNERSHIP” PLAN 


Ebasco Pacific Power & Light developed a kindly interest in helping 
a small municipal utility from my own town of Eugene, Oreg., to 
work for a small Federal power project, Cougar Dam, in which the 
public power agency would participate and control the relatively small 
power supply. 

This little gesture of friendship was for the bigger purpose of set- 
ting a precedent whereby Ebasco Pacific Power & Light would get 
another and larger dam, all for itself, Green Peter. 

And, of course, there has been no time when the Eugene Water 
Board could not obtain from Bonneville all the power it needed at 
lower rates under the preference clause and, as we know, the Cougar 
Dam has been authorized as a Federal project. It is primarily a 
flood-control project, although I am for developing it as a Federal 
power project also and having its power then pooled and coordinated 
with the Columbia River power system. 

But this little gesture to this municipal water system and power 
system in my hometown, I think, was for the bigger purpose of set- 
ting a precedent whereby Ebasco Pacific Power & Light could get 
another and larger dam all for itself, Green Peter. 

Mr. Keattne. Perhaps it was also to get the favor of the Senator 
from Oregon, to be so nice in his hometown. 

Senator Morse. If they were trying to be nice to me, they were 
being very cruel to the people of my hometown because they were 
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seeking to get a plan through that would result only in high power 
rates for them in the years ahead. 

I happen to believe that the hope for the expansion of my section 
of the country is, of course, cheap power. You are not going to get 
cheap power by turning Federal dam sites over to private utilities 
under a partnership arrangement that multiplies the administrative 
costs, destroys integration; in my judgment, it will provide a leak in, 
figuratively speaking, our coordinated Columbia River power system. 

May I make very clear to the committee, as I discuss these power 
matters, there is not a president of a private utility in my State that 
would not take the witness chair and testify when it comes to the build- 
ing of a low-head dam by a private utility at a low-head dam site, 
he can count on my support. 

I am strong for the development of low-head dams by private util- 
ities. What I oppose is the attempt of private utilities, through such a 
subterfuge as Ebasco, scuttling our multiple-purpose dam sites, and 
thereby weakening our competitive vyardenidk. which is the public 
power yardstick. 

Iam not a Federal power monopoly man. I am opposed to the Fed- 
eral Government having any monopoly in power in my State or else- 
where in the country and, of course, there is no danger of a Federal 
monopoly if you develop these multiple-purpose dams by the Federal 
Government and you cooperate with the private utilities in developing 
low-head dams; you pool the power, and you guarantee to the private 
utilities what they are entitled to, and that is a fair contract for power 
at a low, postage-stamp price ot serve their consumers and their cus- 
tomers that need the power. 

Mr. Kratine. You would agree, Senator, would you not that Gov- 
ernment monopoly is at least as pernicious, if not more so, than mo- 
nopoly by private industry ? 

Senator Morse. I do not want monopoly by Government or by 
private business. 

There is nothing by way of free enterprise in monopoly, whether 
it is by Government or by private business. 

Mr. Keratine. I was thinking of it in the broader context, generally, 
not limited to power; and I was interested in getting your reaction. 

Senator Morse. I would point out that with the Government only 
having what we call—I think that is even too strong a word—having 
control over 13 percent of the power of the country, we are not in 
very much danger of a monopolistic control by the Federal Govern- 
ment and, particularly, in the Pacific Northwest, where even that 
Federal power goes into what we call our integrated pool arrange- 
ment; that even reduces any threat of Federal monopoly that much 
more. I am sorry, Congressman 

Mr. Kratrne. In the area known as the Pacific Northwest, what is 
the pereentnge of the public power there? I take it the 13 percent is 
overall ? 

Senator Morse. It is over the entire country. Eighty percent of our 
Northwest power is distributed to private utilities. 

Mr. Keatrna. I see. 

Senator Morse. And after all it is the distribution that determines 
whether or not you have got a monopoly, and your private utilities get 
about 80 percent of our power in the Pacific Northwest, but they get it 
under contractual relations with the Government. 


’ 
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Mr. Keatine. I was trying to get the comparable figure to the 13 
percent 

Senator Morse. On generation. 

Mr. Keatrine (continuing) Overall. What is the comparable fig- 
ure in the Pacific Northwest ? 

Senator Morse. My guess is that the Federal Government probably 
generates around 60 to 65 percent, but I would like to make it abso- 
lutely accurate and supply the record with the accurate figure. 

(Senator Morse later supplied the following :) 

The Federal Power Commission advises that Federal generating capacity con- 


stitutes 68 percent of the total hydroelectric generating capacity of the Columbia 
River Basin. 





Mr. Kuatrna. I was just interested in the general way in which—— 

Senator Morse. But when we picked the 60 to 65 percent, do not 
forget it is the distribution that really is the test of the pudding, and 
under the program about 80 percent of it is distributed to private 
utilities. 

I interrupted you, Congressman. 

Mr. Rogers. 1 want to direct your attention to this: assuming this 
operation you have outlined, and with regard to partnership arrange- 
ments which I think you discuss next—does not each of these States 
of Oregon, Washington, Idaho, and Montana have a regulatory 
body exercising jurisdiction over public utilities—— 

Senator Morse. Yes, sir. 

Mr. Rocers (continuing). To control the rates? 

Senator Morse. With a history that has been very typical of the his- 
tory of regulatory bodies on a State basis throughout the Nation in our 
many years of struggle with monopoly. 

Mr. Rogers. You feel that the ineffectiveness of those bodies in the 
past, the history of them in the past, if that is to be a criterion for the 

uture, would indicate that their attempt to regulate this monopoly 
even in their own State would not be adequate. 

Senator Morss. I think history shows that it has not been the best 
way to protect the public interests, not that I think you do not have to 
have State regulation. But we are also dealing here with—when you 
deal with this problem of monopoly—you are dealing here with na- 
tional interests, too, as well as the State interests. 

Mr. Rogers. Sure. 

Senator Morse. And your economy is no respecter of State lines. 

Mr. Rocrers. Do you think that under this so-called partnership 
plan where the Federal Government would be in there, to a certain 
extent, that it would have a tendency to remove from those State 
bodies some regulatory power that they have attempted to exercise 
although ineffectively heretofore ? 

Senator Morse. No. 

You see, under the power features of the partnership plan, they 
want to vest in the State regulatory bodies the control of power, and 
remove the Federal Government from the power aspects of it, and 
leave the Federal Government in control of shipping locks and fish 


ladders, and flood-control features, which are the non-revenue-produc- 
ing features of the program. 

ou see, I get myself, may I say good eet although I am 
not going to lose my sense of humor on this job—i T 


ever do it will 
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kill me—I get myself in trouble at home because I take the position 
that people in Massachusetts and New York and Florida and every 
other State have a great property interest in our rivers, and they 
happen to be great values belonging to all the people of the country, 
and I am not going to, just because I represent the people of Oregon 
in the Senate of the United States, I am not going to sit there and 
vote for what I consider to be political steals, because I do not serve 
my — well by doing that. ' 

Mr. Rogers. In other words, if you saw a political steal up in 
Massachusetts or Florida, you would be just as opposed to that as you 
are to the situation in the Northwest? 

Senator Morsr. Well, one of the criticisms of me out there is that 
I do not do enough for Oregon in getting these things, and it is 
that word “getting” that I do not like. 

I think we should obtain what we deserve within a framework of 
national policy. I am not going to sit in the Senate of the United 
States and serve monopolies because maybe for the immediate present 
the strengthening of a monopolistic combine over power may result 
in some short-run economic advantage for the people of my State. 

My job is to think in terms of historic times, and to try to put into 
practice some of the lessons that history has already taught us in this 
monopoly field; and if you do not keep a constant vigilant check on 
them, they economically rape the American people. That is not in 
the interests of my State in the long run. 

The Cuarrman. Don’t you find every time Congress does become 
vigilant and passes some restrictive Taeintadicen there are always 
dodges and subterfuges that are used, so that we must be alert and 
watchful to detect subterfuges of the type which you have adverted 
to with reference to Ebasco? 

Senator Morse. That is because legislation does not remove human 
frailties, and we have to review constantly the legislation we already 
have on the books to see what subterfuges have been developed; and I 
respectfully appear before you this morning with a recommendation 
that you take a look at this Ebasco Services, Inc., and see to what 
extent they really are developing indirectly here what I think is some- 
thing that is going to have the end results of what we tried to check 
with the law of 1935. 

The Cuarrman. I do not know whether the rest of your statement 
embraces suggestions for legislation on how to meet that issue. 

Senator Morse. No, Mr. Chairman. I have not proposed specific 
legislation in this statement because I will be perfectly honest and 
frank with the committee, as a lawyer, I want to see if the facts sup- 
port after full investigation what I am satisfied is the prima facie case, 
and we cannot get those facts without an investigation. I do not have 
all the facts. 

I have enough that cause me to appear before you solemnly here 
today and recommend an investigation; that is as far as I go in this 
statement. 

Now, turning to my prepared statement: 

And then the Portland General Electric and Ebasco Pacific Power 
& Light would get one of the biggest prizes of all, the giant John Day 
Dam site on the Columbia, a dam to be built by the Army engineers, 
but the power to be controlled by these utilities. 
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In the case of Priest Rapids Dam, Ebasco utilities supported the so- 
called partnership bill passed by the previous Congress to suspend for 
years authorization for the Federal Government to build Priest Rap- 
ids Dam and to enable local utilities or a State agency to see if they 
could do it. Ebasco had planned that the Washington State Power 
Commission, dominated by Ebasco Washington Water Power Co., 
would, under State law, get the right to build that dam and, of course, 
would sell most of the power to Ebasco Washington Water Power 
Co.—provided the dam actually were built. If necessary, Ebasco in- 
tended to bog Priest Rapids down in a swamp of lawsuits, so that it 
would never be built, except on terms that would help the Ebasco 
utilities. 

The Washington State Supreme Court recently decided that the 
Ebasco-influenced Washington State Power Commission couldn’t 
build Priest Rapids, but that a small public utility district could take 
atry atit. This might appear to be a defeat for Ebasco, until you ask 
the question : How will the small public utility district get the financ- 
ing from Wall Street to build this giant dam? It can only do so by 
getting contracts to sell the power. And it can only seli the power if 
the rate is low enough and if the power can be carried over the Federal 
transmission line to the customers. So Ebasco has lots of time on its 
side to block any of these contingencies and to see that a public power 
agency never builds Priest Rapids Dam. In the meantime, the fact 
that the “partnership” Priest Rapids bill has been passed by the Con- 
gress, gives the Ebasco utilities the paper precedent to work for other 
partnership bills—such as Green Peter and John Day—where the 
Ebasco utilities will take all the power. 


EBASCO MERGER ACTIVITY 


On another front the Ebasco utilities have proceeded to strengthen 
their financial position through the old-fashioned path of mergers. 
Ebasco Pacific Power & Light merged with Mountain States Power 
Co. last year and is now waiting for the opportunity to swallow Port- 
land General Electric. Ebasco Washington Water Power Co. started 
a stockholders’ fight in 1953 to merge with Puget Sound Power & 
Light Co. in the Seattle area and is still waging this fight. Back in 
the minds of those who know the meaning of the merger ambitions, is 
the plan of 1946, disclosed before the Securities and Exchange Com- 
mission, for Ebasco Washington Water Power Co. to merge with 
Ebasco Pacific Power & Light Co. That plan may no longer be nec- 
essary now that a new Ebasco giant exists, namely, Pacific Northwest 
Power Corp., composed of Pacific Power & Light Co., Washington 
Water Power Co., Montana Power Co. and Portland General Electric. 

The CHatrMAN. What about the Federal Power Commission? 
Does it not exercise jurisdiction over these mergers that you mention ? 

Senator Morse. Well, it could. 

The CuHarrmMan. What action has been taken in regard thereto? 

Senator Morse. I think it could. But may I say, most respectfully 
again, that we have also got to check up on the conduct of our legis- 
lative children, as a Congress, and I have felt for quite some time— 
and I speak of the Senate because I have said these things in the 
Senate—I have said over on the Senate side that I do not think we 
do as an effective job of surveillance of our own agencies as we should. 
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Recently when we were in our debate on the floor on the tariff 
fight, the reciprocal trade bill, although I am for reciprocal trade, 
if it is reciprocal, nevertheless, I think we have the job of surveillance 
of the work of our Tariff Commission, and we ought to keep a channel 
open to us where the Tariff Commission can present its findings and 
its recommendations, and we render the final decision, and not the 
President of the United States, I care not to what party he belongs. 
That has been my position under both Democratic and Republican 
administrations. 

I think there is need for us to exercise a much greater surveillance 
over the Federal Power Commission than we have been doing. 

Mr. McCuttocu. I would like to ask the Senator a question, Mr. 
Chairman. 

As to these individual companies which you have named here as 
merged into the Pacific Northwest Power Corp., were they in compe- 
tition one with the other before the merger? 

Senator Morsr. There was very little competition among them, of 
course, because they serve separate areas. 

Mr. McCcuttocn. That is the real point at issue, is it not, whether or 
not the merger was necessarily wrong. 

Senator Morse. Yes; that is one of the points involved. 

But, you see, you are dealing, however, with a rather large area, 
and when you get a merger that results in common power practices 
and policies, and when they look upon their own feud: of eliminating 


the construction at great multiple-purpose dam sites of Government 
dams, you see all the evils that can flow from this kind of a merger. 


Take the Hells Canyon Dam site, and I am not here to use it more 
than as an example, but you have a complete repetition of the Grand 
Coulee pattern. 

Do not forget that when there was a fight made to build Grand 
Coulee, the administrative agencies of the Federal Government were 
on their way to grant a permit for a low-head dam at Kettle Falls. 

Mr. McCutrocu. I would like to interrupt, Senator, to ask—I do 
not know what a low-head dam is. Would you please tell me? 

Senator Morse. A low-head dam is a dam built only for power 
purposes. It does not include irrigation, storage, flood control, navi- 
gation features, but is strictly a power dam and, therefore, does not 
have to be such a high dam. 

At the time of the Grand Coulee fight, a group of bipartisan Sen- 
ators consisting of the great McNary, of my State; Hiram Johnson, 
of California; Dill, of Washington; Norris, of Nebraska; La Fol- 
lettee, of Wisconsin; and others, went to Roosevelt and pointed out 
that if the private utilities got by with their plan to build this low- 
head dam at Kettle Falls, they would destroy for all time the great 
multiple-purpose site at Grand Coulee. 

Roosevelt cooperated with them. The move to build the low-head 
dam was stopped; the high dam went up and, as you know, that 
became the greatest economic ally during World War II for the Amer- 
ican people. 

I think it is an understatement to say that, because without Grand 
Coulee we would not have been able to develop as rapidly and as 
quickly, in view of the need, the great atomic-energy program. 

You have a repetition of it here at Hells Canyon. There it is, the 
greatest. remaining multiple-purpose dam site. on this continent, and 
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the Idaho Power Co. in this Ebasco group is seeking to build a low- 
head dam at Ox Bow, and if they build it, Hells Canyon is out for all 
generations. 

Now, this is not the time or place or purpose of this meeting for 
me to discuss the pros and cons of Hells Canyon. I only cite it to 
illustrate my point that where you have got a great multiple-purpose 
dam site, we ought to, in our generation, preserve it for future genera- 
tions, and we ought to cooperate with the Idaho Power Co. in building 
low-head dams at sites on the Snake River, and there are many of 
them where a low-head dam can be built and, at least, preserve, al- 
though I think we need the power now, at least preserve the high Hells 
Canyon dam site for the future. 

The Cuatrman. Senator, you have indicated that this outfit, Ebasco, 
is still interlocked through holding company relationships with public 
utilities throughout the Pacific Northwest. 

Senator Morsr. No; I have no evidence that proves that, Mr. Chair- 
man. The evidence I have shows that these other utilities supply or 
these other utilities contract for so-called engineering services and 
accounting services, and it happens to be the engineers of Ebasco that 
do this planning for the private utilities; and I point out it is operat- 
ing really as a subterfuge. 

The CHatrman. Would you say that is or is not a violation of the 
various statutes appertaining thereto? Has the SEC 

Senator Morse. I would be very much surprised if the able lawyers 
of Ebasco have got them into a position where they are in violation of 
anything. 

The Cuatrman. Has the SEC considered these cases on the issues? 

Senator Morsr. Not by way of this type of an investigation; no. 
I think you will find they are within the letter of the law. But that 
does not make it good public policy. 

I think that we need to bring out in an investigation what the inter- 
connections are and what the program is, and to what extent the 
consummation of their program is not going to be in the public 
interest. 

Mr. McCutxocu. I would like to ask whether or not these mergers 
that you have just mentioned, the plan of which was cenceived in 
1946, have, so far as you know, had the study of the Justice Depart- 
ment or of the Securities and Exchange Commission 

Senator Morssz. I am not—— 

Mr. McCutxocu (continuing). With respect to these questions that 
the chairman has asked. 

Senator Morse. I am not prepared, sir, to testify on the basis of ac- 
tual knowledge, but only on the basis of hearsay, and I would rather 
get the witnesses from the Department of Justice and from the Secu- 
rities and Exchange Commission to testify. 

I only say this for the record: That I have been advised that some 
looks have been cast in the direction of this matter by so-called pro- 
fessional staff members of those departments, but no official action 
has been taken. 

One answer that I did not complete, and I should have, Mr. Chair- 
man, is that I think it is possible—that is as far as I will go as a law- 
ver—I think it is possible that some of these plans for mergers, such as 
Mountain States Power with Pacific Power & Light, or the Pacific 
Northwest Power Corp. might very well not be sustained in the courts. 
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But that just makes a good lawsuit; that is all I can say about it at 
the present time. 

I am about through with the prepared statement on the utilities, and 
then I will take your questions on that, although you can interrupt 
any time, and then I have a brief statement on the aviation matter— 
I think, gentlemen, that we need to keep in mind that, going back to 
these merger plans of 1946, that that plan may no longer be necessary 
now that a new Ebasco giant exists; namely, Pacific Northwest Power 
Corp., composed of Pacific Power & Light Co., Washington Water 
Power Co., Montana Power Co., and Portland General Electric. 

I could cite the case of individual public power agencies having 
their customers propagandized by Ebasco Pacific Power & Light or 
Ebasco Washington Water Power to persuade them to change service 
or vote to merge. I could cite pressure by Ebasco Idaho Power Co. 
against small REA cooperatives in Oregon and Idaho, such as, for 
example, the Malheur Electric Cooperative in my State, and 2 or 3 that 
witnesses testified to before a Senate committee the other day, in Idaho. 

Mr. McCuttocu. What was the nature of those pressures, Senator ? 

Senator Morssr. It is a rather sad story, Mr. Congressman, by way 
of spite transmission lines. They would build a spite transmission 
line and offer power at a much lower rate than we knew was the lowest 
rate that a public-power agency could supply, and a much lower rate 
than the same company, of course, was offering outside of the area, 
and as soon as they destroyed that REA, their rates went up. 

Mr. McCutxocu. Might I ask you—— 

Senator Morse. Yes. 

Mr. McCutiocu (continuing). Does your State have any laws or 
is there any power in your regulatory commission which would pre- 
vent that kind of practice? 

Senator Morse. Well, there are laws, but that does not prevent it. 

Mr. McCuttocu. They were not enforced ? 

Senator Morsr. Well, by the time they got around to it, the PUD or 
REA Co-op was broke, out of business. 

Mr. McCutiocu. You mean, they did not have enough money ap- 
propriated for your regulatory commission for them to do their duty 
as prescribed by law ? 

Sanaa Morse. No. But it takes a long time to do a duty about 
which you have a long battle on a regulatory fight. You do not do 
that over a weekend, and also you have got to have a will to do it on 
the part of the regulatory body. 

Mr. McCutxocn. I understand the last statement. But in some 
States it does not take very long to get redress against a breach of 
law or against regulations pursuant to law which you have just men- 
tioned. 

Senator Morse. You have to connect the cause and effect relation- 
ship between the delay and the will to speed. Of course, that is why 
I said earlier in the hearing, and in answer to the Congressman’s 
question, that we have not found the State regulatory jes, when 
you really get into one of these competitive death struggles, very 
helpful if the particular State is power dominated. 

The CHarrmMan. Do they dominate the legislature—and, I hate to 
say it—the officials? What about public opinion? 

Senator Morsg. They have dominated the legislatures many times 
in various parts of our country in our history. But we have won 
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some great fights. Teddy Roosevelt won some very great fights 
against this very thing. He was back of the great conservation move- 
ment of Pinchot and I just do not want to see that pattern repeated. 

Mr. Keatina. These pressures to which you have referred resulting 
in lower costs for power, of course, redounded to the benefit of the 
consumers in that area, temporarily at least ? 

Senator Morse. Very temporarily; and, of course, another device, 
Mr. Congressman, that they use is, that we found out there in these 
fights, groups of private company agents propagandized the individ- 
uals not to vote for bond issues for their little public utility district, 
you see, and they flood in an election on a bond issue fight, the district 
with a great deal of propaganda that misleads and, finally, they force 
their board of directors to sell out, you see, to the company. 

Mr. Keating. But the people of Oregon are so intelligent that I 
would not expect that they would succeed. 

Senator Morse. Well, may I say that on that point my people are 
like the people everywhere else in the United States, and they are 
subject to being propagandized. 

Mr. Keatine. That is an unusual statement for a Senator to make. 

Senator Morse. Well, I am not one of these fellows, you see, who 
claims for his State something greater than exists from the stand- 
point of the population elsewhere in the country. 

We are a pretty good cross section of America, it’s good and it’s 
bad; but all I am trying to point out, gentlemen, is that 

The Cuatrman. I suppose the good fellows vote for you and the 
bad fellows do not? 

Senator Morss. I beg your pardon ? 

The CrarrMan. I say the good men vote for you. 

Senator Morsr. Well, my critics would not say so. 

We will see next year. 

Now, to go back to the middle paragraph on page 10 of my pre- 
pared statement, I think it all adds up to one story: Ebasco utilities 
are moving in to stop new Federal power developments on the Colum- 
bia, except where Ebasco utilities can control the power. Ebasco util- 
ities are taking over the engineering work and planning for the Fed- 
eral agencies and the Northwest Governors. Ebasco utilities are 
squeezing individual public power agencies. Ebasco utilities are 
merging and forming a giant Northwest Power Corp. to build Ebasco 
dams on sites that otherwise would be Federal sites. 

This story of Ebasco in the Pacific Northwest is as old as the history 
of monopolies in America. It was this sort of thing that led to the 
conservation movement under Theodore Roosevelt and Gifford Pin- 
chot, to try to preserve the water and other resources of America for 
the people instead of for private monopoly. This sort of thing led 
to enactment of the Federal Water Power Act of 1920. It led to the 
Public Utility Holding Company Act of 1935. It led to the power 
policies of the Roosevelt and Truman administrations that blocked 
power monopoly for 20 years. 

But now, the doors are wide open in this administration to the 
monopolies again, and to that archmonopoly, Ebasco. 

Mr. McCunzocu. I would like to interrupt the Senator there. I go 
back to his statement at the top of page 10 where it is apparent that 
the beginning of this thing of which he complained was back in 1946. 

Senator Morse. Oh, yes, that was when proposal or intention by 
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Washington Water Power Co. was divulged. It was bad during 
Democratic administrations as well as Republican administrations ; 
and you go on back further in the history and you still find the fight 
against monopolies had to be waged during Democratic as well as 
Republican administrations, 

All I want to point out is, as I said earlier, before the Congressman 
arrived, it seems to me we have a terrific drive on now, and have had 
for the past 2 years, for a speedup in mergers, and I think it should 
be a nonpartisan issue. I have got Republicans enthusiastic about 
blocking this as well as Democrats, and I think we have got to ap- 
proach this in a nonpartisan manner to protect the American people 
from monopolistic control, which has never been a monopoly of any 
one party politically. 

I think that Republican administrations and Democratic adminis- 
trations have had to fight it, and we have got to do it in a bipartisan 
manner, and we have got to join forces, irrespective of our party 
affiliations, to see to it that the people of this country are not economi- 
cally raped by monopolistic control. 

Mr. Rogers. What you want to point out is that it has been speeded 
up in the last two years ? 

Senator Mors. Unquestionably there has been a great speedup in 
a business merger way in the last 2 years, as your committee will find, 
and a business merger in a singular case is not necessarily a bad thing, 
but if you get a pattern of like businesses merging in an area so that 
you bring the economic life of that area, so far as the services of that 
type of business is concerned, under such a central monopolistic con- 
trol, the danger that is going to be created is very great. That is the 
history of powerful business combines. 

Mr. McCuttocu. Senator, have you come to a conclusion on whether 
or not this trend toward more mergers has resulted in the thing 
which you fear? 

Senator Morse. Yes. 

Mr. McCun.oueu. Can you point, for instance, to some mergers 
where there had been a definite injury to the public? 

Senator Morse. I think there is growing evidence as to it. 

Mr. Rogers. I think the Senator came to that conclusion during 
the campaign of 1952, did you not? 

Senator Morse. I think there is growing evidence of it, Mr. Con- 
gressman. 

Mr. McCuttocn. Can you point to any particular injury where 
there has been public harm, in your opinion ? 

Senator Morse. Let me give you a recent example. Probably all 
of you on the committee will disagree with me, but that is all right. 

Mr. Keatinc. You have encountered that before. 

Senator Morsr. That is nothing new for me. But I tried to be 
very objective and professional about it. 

As you know, I led the fight over on the Senate side against the 
sale of rubber plants under the proposed terms and conditions of 
those sales. 

Mr. Keatine. Sale of what? 

Senator Morse. The rubber plants under the terms and conditions 
of those sales, and I was strong for the sale of the rubber plants. I do 
not want the Federal Government operating the rubber plants. 
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But what I did not like, as the fight in the Senate will show, and 
when I walked on the floor, some of my friends said, “If you get nine 
votes, you are going to be lucky on this, this one is sewed up.” Well, 
I got 31. That is pretty good for me. When I get 31 votes in the 
Senate on something, I have had a heyday, but it is interesting to 
see some of the small votes I got a few years ago on some things, 
have now become—— 

The Cuarrman. Is that because you are on the Democratic side? 

Senator Morsr. No, Mr. Chairman. 

I think you and I are good enough friends so that I can tell you 
what you know is true. 

My course of action is not going to change, no matter on what 
side I am, because I just feel that so long as I sit here—and there are 
many other things to do besides sit here—— 

The Cuatrman. Well, I share your views on the disposal of the 
synthetic rubber plants, and I took the floor likewise. 

Senator Morse. Yes; I know you did. 

The Carman, Because those vendees were habitual violators of 
our antitrust laws. 

Senator Morsr. Well, we brought it out; that is what I wanted to 
say to the Congressman. I brought it out in cross-examination of the 
companies’ counsel. In case after case, going back to the early thirties, 
company after company had pleaded nolo contendere to antitrust 
complaints, paid their $5,000 fine, and were back a few years pleading 
nolo contendere again. 

Mr. Keatrne. Senator, on that point, you could be very helpful, I 
am sure, on the—have we discussed that here ? 

Senator Morsr. Yes. Before you came in, and I am in your corner, 
may I say. In fact, in the rubber hearings I proposed, I suggested to 
the Senate, the very figure you have adopted in the House as a 
a figure to which antitrust fines ought to be increased, at least 

50,000. 

Mr. Keatinc. You are familiar with the fact that we passed this 
bill three times? 

Senator Morsr. Yes. 

Mr. Keatrne. It is now languishing on the Senate side. 

Senator Morsr. Yes. May I, speaking with all the senatorial 
courtesy that is due my colleagues, say I think the Senate of the 
United States is derelict in not proceeding to revise these antitrust 
laws, and I said that before Senate committees and on the floor of the 
Senate, and there is no reason why I should not state it before a House 
committee. 

Mr. Keatine. We have asked the Members of the other body, who 
have appeared here to try to get some steam behind that proposition 
over on the Senate side, which would be a very tangible method of 
helping tighten up these laws. 

Senator Morssg. I shall do that. 

The CHarrman. I understand it may not be meet and proper to 
make comment on what is happening in the other body, but I have 
been informed that the Senate Judiciary Committee may conduct 
rather lengthy hearings on that very simple bill, which has been 
pussed by this House on three different occasions, and on which tons 
of pages of testimony were taken. I cannot conceive of why the Sen- 
ate would want more enlightenment on that subject, because we have 
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been persuaded, and I think the Senate should be persuaded, and 
I cannot understand why the Senate Judiciary Committee would 
inaugurate lengthy hearings. 

Senator Morse. Nor do I, Mr. Chairman; I may need a bodyguard 
over on the Senate side after having testified this way over here. But 
I think we need a much greater coordination between the House and 
the Senate on a great many investigations. For that matter, I am 
disappointed that the subcommittee of the Senate committee that was 
functioning in the last session of Congress under Senator Langer on 
this matter of monopolies in utilities did not go ahead. But, as you 
know, they are now taking up another subject and are not going to 
go ahead with the private utility investigation, and I think they 
should have. 

But all I am saying is that as a Senator from my State, I have the 
duty of raising my voice urging it be done wherever I think there is 
an appropriate forum for having it done, and I think this is one, and 
that is why I am before this committee this morning urging that you 
at least consider the feasibility and advisability of taking a look at 
this power matter; and I am perfectly willing to abide by your judg- 
ment as to whether you think you should go ahead with the inves- 
tigation. 

Mr. Keratrne. Of course, I am a member of the minority, as you 
know, and we do not hear much about what goes on. I do not under- 
stand 

Mr. Rogers. What is that ? r 

Mr. Keatrne. I do not understand why it is that we are having all 
these hearings on antimonopoly; and the Senate, their committee, 
they have a comparable committee, but they do not seem to be doing 
anything. 

Senator Morse. Well, of course, if they were here, they would prob- 
ably tell you, Mr. Congressman, they are, but not on this particular 
subject matter. They are having some monopoly investigations over 
there. 

Mr. Keattine. In the Judiciary Committee ? 

Senator Morse. Yes. But they are directing themselves now, I be- 
lieve, at the present time with considering whether they should pro- 
ceed on radio and television and, particularly, television. 

Mr. Keatine. I thought that was the Interstate and Foreign Com- 
merce Committee. 

The CuarrmMan. That is Senator Magnuson’s Committee on Inter- 
state and Foreign Commerce. 

Senator Morse. You are right, Mr. Chairman. But they are also 
doing it in the Judiciary Committee; at least that was the program, 
as I recall the chairman of the Judiciary Committee pointing out— 
announcing that several weeks ago. 

Mr. Keattinea. I did not know that. 

Senator Morse. I think I am right about that, and I think the chair- 
man of both committees mentioned these investigations when their 
— bills were before the Senate. 

Mr. Keatine. I sensed in Senator Kefauver’s testimony some feel- 
ing of disappointment about the lack of progress by the antitrust 
committee on the Senate side; and I do not know, I am just 
ne 

enator Morse. I have expressed similar sentiments. 
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The CuatrMan. Perhaps you could use the weight of your influence 
to get some action over there for us. 

Senator Morse. You compliment me, Mr. Chairman. I appreciate 
that vote of confidence. 

Mr. Keartine. If you got 31 votes on the Judiciary Committee, we 
would be all right; we would get that bill through. 

Senator Morse. Well, I will do what I can. 

There are two more paragraphs, and I am through with this part. 

The Atomic Energy Commission and the Bureau of the Budget 
are working for Ebasco’s Dixon-Yates to hire Ebasco to build the 
Dixon- Yates steamplant that aims, I think, to strangle, if not destroy, 
the TVA. Ebasco is in full control of the ee power plans 
of the Pacific Northwest, and of the power thinking of the governors 
of four States, including, I regret to say, the Governor of Oregon. 

I have sketched the highlights of this Northwest Ebasco conspiracy. 
I urge you to look into it and see that it gets the full light of investiga- 
tion. You will not only be helping 5 million people in the Northwest, 
and 1.5 million citizens of Oregon, you will be helping the entire Na- 
tion to retain control of its water resources. 

The Cuarrman. I might say this, Senator, the Senate Judiciary 
Committee received upwards of $1 million for investigations. This 
committee has only received $125,000 for all its activities, plus in- 
vestigations. 

Perhaps you would help us borrow some of that money from the 
Senate Judiciary Committee so that we could go into this very vast 
and intricate operation of Ebasco. It will take a lot of money and 
a lot of time. 

Senator Morse. I am frank to say that if the Senate Judiciary Com- 
mittee does not put its money to work, it does not deserve its appropria- 
tion, and it ought to transfer its money to a committee that will, if 
the facts are that they are, shall I say, engaging in dilatory tactics. 

Well, some questions have been raised with me, Mr. Chairman, and 
members of the committee, as a member of the Small Business Com- 
mittee of the Senate and as a member of the Subcommittee on Small 
Business also of the Banking and Currency Committee, on this matter 
of the independent companies in the aviation industry. 

We have been somewhat disturbed about it, although I do not speak 
for the committee and do not purport to speak for the committee, but 
I will assure you that on the Small Business Committee of the Senate 
there has been a great deal of concern about the freezeout of so-called 
independent aviation companies, and I think it might be discussed, 
and under such a question as does monopoly just touch the public util- 
ity field, as I have testified here this morning. 

Of course, it does not. It touches a good many fields of American 
business, and I think one of the most notorious is the aviation field. 

I think we see it unfolding before our eyes, and it is going to become 
a classic example of monopoly, I fear, if remedial legislation is not 
undertaken; and here again I think that the Congress has a duty of 
reviewing existing legislation affecting one of its agencies, the Civil 
Aeronautics Board. 

Now, I am very favorably impressed with the new Chairman of the 
Board. I am hoping that Mr. Rizley will bring about what I think 
are some needed changes in policy down there; but nevertheless the 
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situation is sufficiently serious so that I want to mention these facts 
about it. 

It is a new and rapidly expanding industry, this aviation industry, 
growing 40 times in 18 years. 

The air, of course, it is a truism to say, is a natural resource belong- 
ing to all the people of the country. 

Yet I fear that a few grandfather companies have been able to 
cut off free access to the air by securing the protection of our own 
regulatory agency. 

They have fostered the idea that the air is a natural monopoly, yet 
there are lacking, I think, the basic economic characteristics of a 
public utility. 

Do not forget that there is no investment in a roadbed, in plant 
or powerlines such as there is in the public utility field, and I think 
that duplication and competition in the same general area is good in 
aviation. I think it is rather wasteful not to have it. 

In aviation, the grandfather companies, I am advised, and this is 
my information before your committee, receive $1 annually for every 
45 cents of investment, plus the fact that the carrier is protected against 
some losses at least, by, in some instances, a rather generous subsidy. 

For this reason, I think it should be doubly important to have new 
competition which receives no subsidy or a promise of subsidy. So that 
there is a yardstick to demonstrate what true costs should be, and 
if these independent lines, many of them, are willing to come in on a 
nonsubsidized basis. 

Well, you might ask how can a regulatory agency, such as the Civil 
Aeronautics Board, prevent monopoly in a regulated industry? 

Do not the two just go hand in hand inevitably? Well, I think 
the most valuable instrument in the hands of any regulatory body is the 
judicious use of competition. 

There are two concepts of how these agencies should be run: 
One concept is that it merely sits as a watchdog accepting the status 
quo in the industry, warding off any and all newcomers and, as in the 
case of aviation, acting as a drag on new ideas such as aircoach 
and airfreight. 

Now, the other concept is the dynamic approach. Here the regula- 
tory agency can use its power to shape and direct the industry by the 
admission of new competition, new blood, and new ideas. 

I favor the so-called dynamic approach rather than the restricted 
type of regulation. 

Now, this comes down to the question of the attitudes of the men 
on these agencies. I think the Senate has been remiss in not looking 
into the basic economic thinking of some of our candidates to regula- 
tory agencies in recent years. 

As regards the Civil Aeronautics Board, there have always been 
some very noble and penetrating dissents, and the dissents have gen- 
erally withstood the test of history, while the majority opinions on 
these major questions, I think, have proved to be unwise in that 
many of them have been overruled in later developments. 

We can hope that the new members of these agencies, and I hope 
it is going to prove true of the chairman, will show some independence 
of the industry and some respect for the intentions of the Sauna 

I hope that the new members on the Civil Aeronautics Board, and 
some of the other regulatory agencies will follow closely the delibera- 
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tions of your committee, and I hope your committee will follow closely 
their decisions as regards competition, right of entry, and protection of 
the public interest in such fields as aviation. 

The CuarrMan. Right at that point, don’t you think the Congress 
is to blame, too, both the House and Senate, for leaving the old con- 
cepts on the statute books. The criteria that must be considered for 
a new company to enter the field are many, and competition is only 
one of many. Rather than having emphasized competition, I think 
the Congress has been remiss in simply looking upon competition as 
one of a great many other standards or criteria that must be con- 
sidered by the CAB. 

Senator Morsg. I not only think, Mr. Chairman, but I have the 
impression, as I study their histone and their orders and regulations, 
that at least up until most recently, and probably still, to a great de- 
gree they have been greatly influenced by the policies of the Interstate 
Commerce Commission in respect to railroads. 

It is so easy to argue by analogy but, of course, one of the things you 
have to watch out for in an argument by analogy is the great differ- 
ences in the operative facts involved in the two things you are com- 
paring; and there are so many differences between railroad and avi- 
ation, that I think they need to strike out with a new set of principles 
in many respects and, particularly, in regard to the point I am di- 
recting our attention to this morning, this matter, at least, of seeing 
what the independent companies can do. 

Now, there is one thing you can say for the Board: This is a great 
public policy question, I think, that cannot be disputed. Probably the 
so-called conservatism of the Board, the approach of just sitting as a 
watchdog and functioning as a regulator rather than taking the dy- 
namic approach, as I have described it, trying to help develop new 
ideas in the industry and new services in the industry, is because of 
the safety factor and because we have had the problem of making the 
American public air-travel conscious. 

Now, there was a time, as members of the committee know, when 
an airplane accident would have a tremendous effect at the ticket 
office sometimes for days and weeks afterwards. 

I think you will find now, unless there is an epidemic of them, that 
the public has come to recognize that accidents are bound to occur in 
aviation, as on the highways and on the railroads or any other mode 
of transportation, and the public is beginning to realize the great 
safety record of air transportation per ride in comparison with other 
modes of transportation; and I fully recognize that the Civil Aero- 
nautics Board has a job of public education to do or at least to not 
follow a policy that would interrupt the public education the com- 
panies are doing in getting the American people air-travel conscious, 
and on that score I think a remarkably fine job has been done. 

Mr. Keatrne. I suppose that safety factor is, perhaps, the most 
important single factor which the CAB has to determine in reaching 
its decisions. 

Senator Morsg. That is true, Mr. Congressman; but on that factor, 
the independent lines have an exceptionally good record, and we un- 
derstand from at least the evidence that has been submitted from time 
to time before our committee over the Senate side, that you cannot 
justify refusing to expand the service by way of the independent com- 
panies on the basis of the safety factor. 
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Mr. Rogers. Would you then advocate a rule for the CAB to the ef- 
fect that the requirement of a certificate of necessity to serve areas 
should not be part of their functions? 

Senator Morse. I would not go that far, but I certainly would 
strongly advise that they be more lenient and generous in granting the 
certificate. . 

Mr. Rogers. In other words, you would say they should still have 
the power ? 

Senator Morse. Oh, yes. I think the public is entitled to that. 

Mr. Rogers. But the present administration of it has been so tight 
that probably they should take a new look at it 

Senator Morse. I think so. 

Mr. Rocers (continuing). From that standpoint. 

Senator Morse. I think so. 

I would like to call the attention of the committee to Senator 
O’Mahoney’s testimony—before I do that, I will make this further 
comment on the last point I was making. 

In the field of electric power and aviation I think your committee 
would find, in my opinion, the most startling and shocking examples 
of the growth of monopoly, and in these fields you would illuminate 
the manner in which monopoly takes over regardless of whether the 
industry is a monopoly or one in which the conventional laws of the 
free market would apply had not artificial restraints been imposed. 

In regard to that, I would like to call your attention to the testimony 
of Senator O’Mahoney. He testified that the aviation industry had 
grown from a $39 million industry in 1938 to a $1,249 million industry 
in 1954; also that during this period no new enterprise has been ad- 
mitted on the trunk routes, and that the number of grandfather carriers 
serving the trunk routes had been reduced from 16 to 13. Instead of 
expansion we actually see a restriction as far as control of the routes 
are concerned because of business mergers. 

Therefore, I think that the committee ought to interest itself in 
what looks like a growing restrictive policy in this industry. 

In aviation, as in so many other areas, the Government has acted, 
I think, too much as an accomplice to monopoly. 

The Civil Aeronautics Board has followed a policy of excluding 
any and all new enterprise. The Board has played the role of a 
bouncer preventing any entry into the exclusive sky club, even though 
it has been clearly demonstrated that there was a booming demand 
for air travel sufficient to support and, in my opinion, to require more 
competition. 

As a result of this exclusion, new enterprises in the postwar period 
could not get into regular air transportation, so they developed new 
commercial uses for the airplane. 

It is significant that the two most important developments in com- 
mercial aviation since the war are air freight and air coach, and both 
of these were developed by the newcomers and not by the grandfather 
carriers; also the Civil Aeronautics Board was hostile to these two 
new ideas. 

May I say jocularly, it was a little over a year ago that I shipped 
by air two cattle into Panama, and I shipped them on what amounts 
to a little independent line where some veterans got together, and they 
saw a business opportunity of transporting purebred livestock from 
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the United States into Latin America, and into South America, and 
they are a classic example of free enterprise at its best. — 

They built up quite a little business of shipping this live freight 
by air into the countries to the south of us. 

The long record of hostility to these independents is demonstrated 
by statements of previous Board chairmen in majority decisions, in 
which the attitude was expressed that the new ideas were unworkable, 
impractical, and uneconomical. 

However, the realities of the situation prevailed, and today air coach 
has become the salvation of the aviation industry in many respects 
in the passenger trade, pulling it off of subsidy and giving the bi 
airlines rich rewards from an idea which they originally deprecat 
and ridiculed, and was initiated by the independents. 

Further, the small new enterprises which originated air coach have 
been knocked off one after another. In fact, the group which first 
introduced air coach and fostered it, finds that the Board would rather 
put it out of business for so-called technical economic violations than 

ear its applications to provide new service at 3 cents a mile. 

Senator Sparkman and Senator Thye have called this strangulation 
by regulation in our committee in their small-business report. 

I stated on the floor of the Senate in 1953: 


With one hand the Civil Aeronautics Board seems to be executing those car- 
riers who originated low-fare air coach. With the other hand, the Civil Aero- 
nautics Board is taking those precautions which will keep the scheduled fares 
at the highest rates possible. With both hands the Civil Aeronautics Board 
seems engaged in keeping civil aviation in the grasp of the chosen few. We are 
well on our way to complete monopoly of the air if we do not check it. 


We are now considerably closer to monopoly than at the time this 


statement was made in 1953. 
When I spoke to the 83d Congress on the situation in aviation I 
commented that: 


The Civil Aeronautics Board is the greatest drag on aviation since gravity. 


I should like to add to that comment that over the years the affinity 
between the Board and the major airlines is so close that the Board can 
be referred to as the chosen instrument of the big airlines in their war 
to knock out independent nonsubsidized competition. 

Now, I feel that the act very clearly states that there should be com- 
petition, and also sets forth the bases for new entrants. 

However, in the entire history of the act, since 1938, there has been 
nonewentry. Clearly the fault lies with the Civil Aeronautics Board’s 
insensitivity to the will of Congress. However, there are changes in 
the composition of the Board, and there is a possibility that new 
members may reread the act, and seek to administer its letter and spirit 
rather than prevent it. 

I think this is particularly so if the Congress, through such com- 
mittees as this one, restates its intention that there be competition, and 
that new entry be facilitated rather than thwarted. 

Senator Magnuson has introduced an amendment to the act restress- 
ing the need for competition. It might be possible to devise some 
overall resolution or formula to be applied to aviation and to other 
regulated industries in which the position of Congress would be 
clearly affirmed. 

I close, coe by saying that if your funds permit, if your time 
permits, if upon an examination of the existence of a prima facie case 
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you find one does exist, I respectfully recommend that you look also by 
way of investigation into monopolistic trends in the aviation industry, 
as well as the public utilities industry. 

I yield for your questions. 

The Cuarrman. There are no questions, Senator; and we are very 
grateful for your coming over here and giving us this very cogent 
explanation of your views on this subject. 

I can assure you that this committee will take into consideration 
your suggestions. As you indicated, it is a question of time and 
money that might hamper us a bit. This is a hard-working commit- 
tee, and my colleagues always look upon me as sort of a Simon Legree. 
We have been working feverishly here, and have been having hearings 
every single day. , 

Mr. Keatina. I would like to amend that to say “a benign Simon 
Legree.” 

Senator Morsr. Well, I mean no flattery, gentlemen, when I say I 
have watched the work of this committee, and I am very sincere when 
I say I commend you for the work you are doing in the public interest. 
It is a grand committee, and you are doing a grand job. Thank you 
very much. 

The Cuatrman. Thank you very much, Senator. 

Our next witness will be Mr. Thomas C. McConnell, of Chicago, who 
is connected with the Zenith Radio Corp. Mr. McConnell. 


STATEMENT OF THOMAS C. McCONNELL, ATTORNEY AT LAW, 
CHICAGO, ILL. 


Mr. McConnett. Mr. Chairman and members of the committee 

The Cuarrman. Are you an officer of the Zenith Corp., sir? 

Mr. McConnetzt. No; Iam not. Iam their chief counsel in litiga- 
tion which they are now engaged in with the Radio Corporation of 
America. 

The CHatrman. Of course, Mr. McConnell, you know this is a 
Judiciary Committee, and I hope you will not endeavor to argue any 
issues that might be involved in that case that you mentioned. 

This is not a forum, of course, to try any cases; and if you would do 
that, we would be in duty bound to hear the other side. Then we would 
be dragged into sort of a lawsuit, and we do not have the facilities or 
the capabilities of going into all the issues of a lawsuit. You can see 
very well that it would not be appropriate for us to do that. 

Mr. Rocers. You mean, Mr. een that if out of a lawsuit it 


develops that there are some defects in the law, we should not hear 
them ? 
The Cuatrman. No; that is perfectly peers I think Mr. Mc- 
1 


Connell will certainly be free to express himself. Let us cross the 
bridges when we come to them. 

You may go ahead. 

Mr. McConnett. Mr. Chairman, may I say, I have not the slightest 
intention to argue any lawsuit I am in before this distinguished 
group. I argue my cases in the courts. The only reason I am here is 

ause of certain exceptions I have to this Attorney General’s Com- 
mittee report. 

The Cuarrman. That is perfectly all right. You may proceed. 

Mr. McConnett. Perhaps I should say a word about my back- 
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ground. I am a Chicago lawyer. I have been in practice for 31 
years. I am the senior member of the firm of McConnell, Lutkin, Van 
{ook & Paschen, 134 South La Salle Street, Chicago. 

Mr. Keatine. Would you give me that full name again ? 

Mr. McConnetzu. McConnell, Lutkin, Van Hook, and Paschen. 

Mr. Kratine. How do you spell the last name? 

Mr. McConnetu. The last name? 

Mr. Keattna. Yes. 

Mr. McConnetu. P-a-s-c-h-e-n. He is our present county treasurer, 
Cook County, elected by the Democrats in that county. 

Mr. Keattne. Would you spell the names after McConnell, please. 

Mr. McConnetu. L-u-t-k-i-n; V-a-n H-o-o-k, and P-a-s-c-h-e-n. 

I have been admitted to practice in the Supreme Court of the United 
States, in various courts of appeals and in the United States district 
courts. 

I graduated from Harvard College in 1921, and from Harvard 
Law School in 1924, 

After graduation I practiced law in the firm of the late Senator 
Charles S$. Deneen, who was a Republican Senator from Illinois; and 
my connection with that firm lasted for a good many years until I 
started practice on my own account in my own firm. 

During the last 20 years I have been engaged to a large extent in 
the preparation and trial of cases under the Federal antitrust laws, 
and although I am primarily a trial lawyer, and at one time or another 
have tried almost every kind of a case except in the criminal branch, 
I would say that my chief work has been in this antitrust field. 

I have asked to appear here as a witness for two reasons: 

First, I have an abiding faith in the things sought to be achieved 
by the antitrust laws and I regard these laws as the Magna Charta 
of economic freedom and opportunity in this country and, therefore, 
I am opposed to any attempt to limit their application or to make 
them ineffective in their declared purpose. 

Secondly, I am at present representing clients in litigation under 
these laws whose claims aggregate many millions of dollars of dam- 
ages, and it appears that numbered among my opponents in these 
pending cases are eight members of the Attorney General’s Committee 
who are also members or associates of law firms appearing against me 
and whose proposals deal with issues now pending in these cases. 
These members are the following listed not necessarily in the order of 
importance but alphabetically: Hammond E. Chaffetz, Edward R. 
Johnston, Jack I. Levy, James A. Rahl, Whitney North Seymour, 
John Paul Stevens, Jerrold G. Van Cise, Lawrence I. Wood. 

Five of these men are opposed to me in a case of national or perhaps 
international importance—that is the case of Zenith Radio Corpora- 
tion of Chicago v. Radio Corporation of America, General Electrie 
Company and Western Electric Company, in which I represent the 
Zenith company in antitrust treble damage claims totaling over 
$16 million. 

The Cuatrman. As the defendant or plaintiff. 

Mr. MoConnet. I represent the plaintiff. And defendant. We 
have—we appear as a defendant in patent infringement suits in which 
I represent them. We also appear as a counter-claiming plaintiff in 
treble damage claims and in which I also represent them. 
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There are two issues raised and discussed in the report of the 
Attorney General’s committee, both of which are involved in the 
Zenith case, to which I wish to address my remarks before this sub- 
committee. 

The Cuarrman. Are you reading from a statement, Mr. McConnell ? 
Have we got copies of that? 

Mr. McConnetu. I am sorry, I did not know your practice here. 
I only prepared a copy for myself. 

The Cuarrman. It is the practice for the members of the committee 
to be supplied in advance with a statement that you might read from. 

Mr. McConnetu. I so understand now. I am very sorry I had not 
understood that before. 

The Cuarrman. It’s all right. You may proceed. 

Mr. McConnexw. The first is a recommendation of the committee 
seeking the enactment of legislation making treble damages discretion- 
ary with the trial court instead of mandatory, as now set forth in 
section 7 of the Sherman Act and section 4 of the Clayton Act. 

The second issue is the recommendation of the committee that in 
a patent case, where a violation of the antitrust laws is asserted as 
a misuse defense, that the trial court should defer the trial of anti- 
trust issues until after the infringement issues have been tried. I 
will testify concerning these two issues in that order. 

The recommendations of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws with reference to private treble 
damage suits is obviously slanted in a manner to discourage such suits 
and to thwart the purpose of the act. 

The report states that during the Sherman Act’s first 50 years 


private antitrust plaintiffs succeeded in only 13 of 175 actions brought. 
The inference is left in the report that this is good. The report then 
goes on to say: 

Since World War II, however, this picture has altered sharply. From June 


1947 to June 1951, private antitrust suits pending in district courts jumped from 
118 to 367. 


The inference is left in the report that this is bad. It is stated: 


This burgeoning of treble-damage recoveries brings sharply into focus several 
basic issues. 


One of these issues is stated to be: 


Does the enforcement role of private suits require that damages be trebled 
in all cases or only where willful violations are at bar? 

It is to this question that my testimony concerning the report 
addresses itself. 

The report at page 379 recommends : 

On balance, we favor vesting in the trial judge discretion to impose double 
or treble damages. In all instances, this would recompense injured parties. 
Beyond compensation, the trial court could then penalize the purposeful violator 
without imposing the harsh penalty of multiple damages on innocent actors. 

This all sounds very persuasive unless viewed with some knowledge 
of the origin of the suggestion, the purpose of the treble-damage pro- 
visions in the present act, and the inevitable effect of the proposed 
change. 

At the outset it would seem apparent that since the private anti- 
trust suit has achieved some success in recent years as an adjunct to 
the efforts of the Department of Justice to enforce the antitrust laws, 
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that there should be asserted or set forth in the report some over- 
weening public interest involved which militates against permitting 
the act to succeed in its avowed purpose; that is, penalizing violators 
of the antitrust laws. 

As stated in the report, while the antitrust laws have been on the 
Federal statute books for well over 50 years, until quite recently 
cases in which the plaintiffs were successful in the recovery of treble 
damage in civil antitrust suits could have been collected and cited in 
a 3-line footnote to this discussion. 

The reason for this has been, in my opinion, the reluctance of the 
Federal judiciary, in whom the committee seeks the discretionary 
power to withhold treble damages, to extend to this type of case even 
the ordinary rules applicable in other cases to the proof of damages. 
Certainly there is nothing either in the statutes or in the common law 
decisions that would make inapplicable to antitrust suits well-estab- 
lished rules of damages utilined vi other litigation where the circum- 
stance is presented so often in an antitrust suit of the difficulties of 
proof having arisen from the very illegal acts complained of. How- 
ever, this is exactly, and I say this advisedly, what Federal courts 
have been doing. 

The refusal of the courts to apply principles of damages in civil 
antitrust cases which have been followed by precedents as far back as 
the early English yearbooks is significant and indicative of the in- 
superable difficulty a plaintiff will have in persuading a court as a 
matter of discretion to assess treble damages on a jury verdict in an 
antitrust case. This was recognized as one of the facts of life by the 
Congress in the first place when it made the assessment of treble dam- 
ages mandatory. Congress knew, as does every lawyer practicing in 
this field, that making the assessment of treble damages a matter of 
discretion with the trial court means that for all practical purposes 
such treble damages will disappear from the provisions of the act. 

A graphic illustration of the attitude of courts toward enforcement 
of the damage provisions of the antitrust laws is furnished by the de- 
cision of the Court of Appeals for the Seventh Circuit in the case of 
Bigelow, et al. v. RKO Radio Pictures, Inc., et al. (150 F. 2d 877 
(1945) ). In that case, in which I was counsel for the plaintiffs, the 
court set aside a jury verdict based upon proof of a conspiracy in the 
motion picture industry involving the Chicago system of release. The 
court said: 

That there was such a conspiracy by the defendants to accomplish the result 
charged under the first theory, is supported by substantial evidence. This con- 
stitutes a factual finding by the jury which we cannot disturb. 

The court then went on and held that there was no proof of “the fact 
of damage” because there was no proof of what the plaintiff’s theater 
would have done under open-market conditions, as compared with 
what it did when a victim of conspiracy. The record, however, showed 
that the defendants by their illegal conspiracy had destroyed any open 
market for 20 years and therefore any open-market comparison of 
profits had been destroyed by the very illegal acts complained of by 
the plaintiffs. 

The case went to the Supreme Court of the United States on cer- 
tiorari, and in Bigelow, et al. v. RKO Radio Pictures, Inc., et al. (327 
U. S. 251 (1946) ) the Supreme Court in reversing the decision of the 
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court of appeals applied no new approach to the problem of proof but 
went back to ancient decisions for its precedent. The Supreme Court 
said : 

The most elementary conceptions of justice and public policy require that the 


wrongdoer shall bear the risk of the uncertainty which his own wrong has 
created. That principle is an ancient one— 


and they go back to the yearbooks— 


and is not restricted to proof of damage in antitrust suits, although their char- 
acter is such as frequently to call for its application. In cases of collision where 
the offending vessel has violated regulations prescribed by statute, see The Penn- 
sylwania (19 Wall. (U. 8S.) 125, 136, 21 L. Ed. 148, 151), and in cases of confusion 
of goods, Great Southern Gas & Oil Co. v. Logan Natural Gas & Fuel Co. (6 Cir., 
155 F. 114, 115; cf. F. W. Woolworth Co. v. National Labor Relations Board 
(2 Cir., 121 F. 2d 658, 663), the wrongdoer may not object to the plaintiff’s rea- 
sonable estimate of the cause of injury and of its amount, supported by the 
evidence, because not based on more accurate data which the wrongdoer’s 
misconduct has rendered unavailable. 

The above principle is so reasonable and so just in its application 
that it is difficult to understand earlier cases such as First National 
Pictures v. Robison, the case I have mentioned, and Victor Talking 
Machine Co. v. Kemeny, which held that exclusion from a controlled 
market gives no basis to a court or jury in determining damages be- 
cause it could not be shown as a matter of certainty what the business 
would have earned in an open market as a basis for comparison. This 
rule, of course, made impossible any proof of damages based on a loss 
of profits in any industry controlled by a conspiracy or monopoly for 
any considerable length of time. 

On analysis it is difficult to see any reason for the highly technical 
requirements for proving damages as set forth in the earlier antitrust 
cases other than a lack of comprehension, on the part of the courts as 
to the meaning of the public policy inherent in the enforcement of 
these antitrust laws. The concept that the future of a free economy is 
intimately bound up with the freedom of opportunity of small business 
found its first modern expression in the opinion of the Supreme Court 
of the United States in the Shechter case (Shechter Poultry Corp. 
v. United States, 295 U.S. 495, 55 Sup. Ct. 837 (1935)). Ever since 
the rendition of that opinion, many courts have taken a more jaun- 
diced view of business conspiracies and have begun to exercise a little 
more ingenuity in working out the rights of private litigants in anti- 
trust cases. Most courts have, albeit reluctantly, come to the con- 
clusion that the civil treble damage suit is an important and neces- 
sary adjunct to the efforts of the Department of Justice in the enforce- 
ment of the antitrust laws. As a result, the legal climate for con- 
spiracy and monopoly-has changed drastically because even large 
industries can feel the impact of million dollar judgments where a 
$5,000 fine in a Government criminal action can be written off to 
profit and loss as a business risk. 

From the viewpoint of this witness, it would seem that since the 
courts have caught up with the public policy involved in these laws and 
are beginning to enforce the act, as evidenced by the larger number 
of suits filed and the larger number of recoveries had, the results 
would seem to be well within the public interest. The report, however, 
seems to imply that some public interest is invaded because the act 
is succeeding in its purpose. 
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What has been said about the failure of the courts to understand 
roper rules of damages to be applied in antitrust suits would seem to 
oe an omen of what can be expected from the courts if the assessment 
of treble damages is to be left entirely within the discretion of the 
courts. 

Following the decision in the Bigelow case by the Supreme Court, a 
large number of what the report characterizes as “burgeoning” suits 
were filed against the motion picture industry. Some 122 suits were 
filed in the United States district court in Chicago alone. This is not 
surprising in view of the fact that the motion picture producers’ con- 
spiracy in Chicago had been designed for and had for its end purpose 
the damaging of every independent theater in the district. Certainly 
if the act means anything, each of those injured theaters had the right 
under the law to bring its complaint for damages into court. If the 
courts were burdened, the blame obviously rests upon the defendants 
who caused the damage, not upon the plaintiffs who legally com- 
plained because such illegal conduct caused them damage. 

In a brief filed in the Supreme Court of the United States in Loew’s, 
Inc., et al., Petitioners, v. Milwaukee Towne Corporation, Respond- 
ent (October Term 1951—No. 454) in which case I appeared as counsel 
for the respondent, the motion picture companies stated : 

There were pending throughout the United States, on October 1, 1951, approxi- 
mately 144 treble-damage suits under the antitrust laws against some or all of 
the principal motion-picture distributors. The damages claimed in these suits 
total more than $330 million. In the northern district of Illinois alone, where 


the Bigelow case and the instant case were tried, there are 31 such pending 
suits, asserting claims which total more than $67 million. 


The CHarrman. Has that Bigelow case been retried ? 

Mr. McConnetxt. That Bigelow case was won in the Supreme 
Court, and the subsequent damage suit was settled by the payment 
of $458,000. 

The Cuarman. In other words, the Supreme Court in the Bigelow 
case reinstated the jury verdict, is that what they did ? 

Mr. McConnett. You are right, Congressman. The Supreme Court 
set aside the court of appeals decision, reversed the case, sent it back 
and reinstated the jury verdict. 

Now this contention that the moving-picture people made in the 
Supreme Court, I made this answer and it seems to me it is very 
apropos of the contentions here made as to this “burgeoning of pri- 
yate suits”: 

By their own admissions petitioners are now telling this Court that they have 
damaged by this same sort of conspiracy some 144 theater owners operating 
throughout the country and that they have been sued for violating the antitrust 
laws in various suits for a total amount in excess of $330 million. Petitioners 
are thereby not too subtly suggesting to this Court that because they have vio- 
lated the antitrust laws everywhere and have created a large liability for dam- 
ages by their violations, this Court must now review its rulings in the Bigelow 
case and create for petitioners’ benefit a special measure of damages for whole- 
sale law violators who can show they have violated the antitrust laws many 
times throughout the entire United States. 

The Supreme Court, of course, rejected the argument of the motion- 
picture industry but apparently the same contention is now picked up 
and used as a basis for the Attorney General’s report recommending 
abolition of treble damages. 
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What is set forth above is significant also as to the origin of the 

roposal to destroy the mandatory treble-damage provisions in the 
instant statute. The first time I ever heard of the suggestion was 
from Kenneth S. Royall in testifying in hearings before the sub- 
committee of the House Judiciary Committee. Mr. Royall was at 
that time and is now a member of the firm of Dwight, Royall, Harris, 
Koegel & Caskey, which firm represents and has represented Twenti- 
eth Century-Fox Film Corp. in every one of the 144 cases referred to 
above. Mr. Royall appeared ostensibly before this committee to tes- 
tify in a hearing on proposed legislation to enact a uniform statute 
of limitations for civil suits under the antitrust laws. In the course 
of his remarks he proposed the amendment of the antitrust laws to 
make the awarding of treble damages discretionary with the trial 
court. This is the identical provision which has been adopted by the 
Attorney General’s National Committee. 

The Committee used as an excuse for its recommendation that “un- 
knowing transgressors” were treated unfairly by the treble-damage 
provisions of the act. 

However, the proponents of this measure could by no conceivable 
stretch of the imagination be considered to be “unknowing transgres- 
sors.” In the case of United States v. Paramount Pictures, Inc., et 
al. (884 U. S. 1381), the Supreme Court characterized the defendants, 
who were the same motion-picture distributors who proposed the in- 
stant change in the act, as being “those who have shown such a marked 
proclivity for unlawful conduct.” 

Ever since the proposal of this revision of the antitrust laws, film 
company lawyers have been engaged in conducting a veritable legal 
lobby in various bar associations across the country, in two of which 
I am a member, in an attempt to gain the support of the legal pro- 
fession for an emasculation of the law, obviously, in my opinion, 
against the public interest. 

That the public interest involved in treble damage suits is mani- 
fest is even recognized by the Committee when it says: 

Such proceedings have a vital role to play in aiding understaffed Government 
agencies to enforce antitrust prohibitions throughout the Nation. 

However, as soon as it begins to accomplish that purpose the Commit- 
mittee apparently takes exception to “liberal requirements for proof 
of damages,” suggesting that— 

even in the absence of mandatory trebling, plaintiffs may secure ample re- 
compense. Thus the Supreme Court has held that, “though damages could not 
be measured with * * * exactness,” a jury finding will be sustained. 

The support for this statement set out in footnotes are the Milwaukee 
Towne case and the Bigelow case, in both of which I represented the 
plaintiffs, and I know something about that “liberal” rule. 

First in the Bigelow case, for a 5-year period we were able to 
recover $120,000 of lost profits under the limitations of having no 
measure of comparison except within an illegal system. That was 
trebled. It made $360,000. 

After the Bigelow case was over, an injunction was entered which 
permitted us to operate in a free market for a 4-year period. After 
that injunction was issued we made $458,000 more money than we 
did in a comparable period operating under the resolutions of the il- 
legal conspiracy and we had a subsequent damage suit on that sup- 
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plemental damage and the film companies came in, audited our books, 
and came up with the same answer and compared to what we had 
done as a victim of the conspiracy, and what we had done in the 
open market, they agreed with us that we were entitled to $458,000 
single damages, they paid it and settled the suit. 

Now in that case, which they say is so liberal and has so liberalized 
the rules of damages that somebody is liable to get more damages 
assessed against him than actually were incurred, the record shows 
that the actual damage which we were able to show when we oper- 
ated in a free market as compared with being a victim of a closed 
market, was $458,000 against $360,000 which the Court allowed un- 
der that great liberal rule. 

The same and similar situation worked out the same way in the 
Milwaukee Towne case where we were able to recover more damages 
in the—I mean we were able to show more loss of profits in the 
open market than we could in proving damages in the conspiracy. 

Now further, the authors of the report do not and cannot have 
any conception of the terrific legal battle that was fought to achieve 
the liberal rule of damages of which they now complain. It was 
only by hammering home the legal and economic significance of the 
antitrust suit as an adjunct in the enforcement of the antitrust laws 
that these liberal rules were achieved, and the inference is left that 
the lawyers who formulated this report, 8 of whom have appeared 
in antitrust treble damage cases against the writer and 5 of whom 
are now appearing as counsel for the defense in the Zenith treble 
damage suit, having lost their battle in the courts seek to achieve 
ultimate victory through recommendations for legislation to change 
these laws. 

It is submitted that recommendations made by lawyers engaged in 
pending litigation which will change the law in the very course of 
their lawsuit should be viewed with some suspicion when advanced 
ostensibly in the public interest. 

In the Bigelow case, the Solicitor General himself pointed out spe- 
cifically to the Supreme Court the important adjunct and aid of the 
civil treble damage suit to the Department of Justice in the enforce- 
ment of the antitrust laws, and the Supreme Court itself has taken 
note of this interest. No such public interest is cited by the committee 
in support of emasculating the treble damage provision of the act. 

It is the writer’s opinion, therefore, that defense counsel in civil 
treble damage suits, realizing that the legal climate has changed so 
far as law violation is concerned, have turned to the Attorney General 
and to the Congress as their hope of extricating their clients from 
the effects of their own law violations. They are not representing 
small, unknowing law violators but in most instances the largest cor- 
porations in the land, who have deliberately embarked upon deliberate 
systems and schemes of conspiracy and monopoly in knowing violation 
of the antitrust laws. 

The report, while rendering lip service to the role which such pro- 
ceedings have to play— 
in aiding understaffed Government agencies to enforce antitrust prohibitions— 


emphasizes that— 


this proposal in no way saps the enforcement strength of private suits. 
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This final statement is laughable to any lawyer who has fought plain- 
tiffs’ cases for treble damages from the front lines. What is slighted 
is the fact that the rewards must be high to induce this sort of litiga- 
tion, because failure means retribution which may actually mean the 
end of the life of the complaining competitor before he ever even gets 
his case into court. For example, immediately upon the filing of the 
suit against the major league baseball clubs, a case handled by myself, 
the Liberty Broadcasting System—the second largest broadcasting 
system in the country—was excluded from obtaining any rights to buy 
big league broadcasts, and within a few weeks thereafter was forced 
into bankruptcy. I have firsthand knowledge of this because I repre- 
sented Liberty and did my best to save it. 

Further, the costs of prosecuting a suit against a whole industry 
and the echelons of lawyers they retain are tremendous, both in money 
and in the expenditure of energy. Oftentimes the proof of damage 
is tenuous, and no adequate damage can be recovered under the single 
damage provision sought by the Attorney General’s committee. 

Further, how many consent decrees do you think the Department of 
Justice would obtain under the antitrust laws if they did not have the 
threat that if the suit went to trial and a decree was entered in favor 
of the Government, it would be used as prima facie evidence in a treble 
damage suit. 

The Cuarrman. And in a consent decree you cannot use the decree 
as prima facie evidence. 

Mr. McConneti. Exactly. And the main card that the Depart- 
ment of Justice has in its hands in obtaining these consent decrees, 
“if you don’t and we go to litigation and we get a decree, why you 
will be overwhelmed with treble-damage suits from the competitors 
you have injured by the things that we are complaining about.” 

Mr. Keratina. Just to get the record straight, as I understand it, 
the Attorney General himself has not to date recommended to the 
Congress the enactment of legislation to make treble damages discre- 
tionary rather than mandatory. 

Mr. McConnett. I don’t so understand that he has. I think this 
is a committee appointed by him to make recommendations. I don’t 
understand that this is the Attorney General’s recommendation. 

The Cuarrman. I think Judge Barnes here said that he has not 
come to any conclusion yet. He has not made up his mind on the 
subject. 

Mr. Rogers. But it was a group that was appointed by the Attorney 
General ; was it not ? 

The Cuarrman. Well, he is the cochairman. Whether he, Judge 
Barnes, agrees with the recommendations of the Attorney General’s 
Committee or not, I don’t know. 

Mr. Rogers. Well, I think the witness is only trying to point out 
that the Committee probably would never have been in existence un- 
less it had been appointed and selected by the Attorney General. Are 
you going to select a committee and then after it comes in say, “I will 
have no part of it?” When it started out 

The Cuarrman. Well, there are a lot of recommendations and there 
are a lot of dissents in this report, and whether or not the Attorney 
General has adopted this particular recommendation, I do not know. 
I don’t know, but I don’t think he has reached that conclusion. 


63478—55—pt. 1——27 








404 ANTITRUST AND MONOPOLY PROBLEMS 


Mr. Rogers. I think the witness also brought out, as we heard here- 
tofore, that 7 lawyers were appointed members whose great interest 
was to see that if the law changed that it be for the benefit of clients 
that they represent. I just assumed that it would have to be coinci- 
dental that those particular lawyers got on this Committee. 

The Cuatrman. How naive can you get. 

Mr. Keatine. There are sixty-odd members of this Committee and 
all these lawyers, I take it, are experienced in the antitrust field. 

Mr. Rogers. Do you know of any 

Mr. Keatine. What they sought to get or why they were selected 
on it, I have no way of knowing and I don’t think any member of 
this committee has. 

Mr. Rogers. Let me ask this witness a question inasmuch as he is 
well versed on the plaintiff’s side of this lawsuit. Do ye know any 
plaintiff lawyers that were appointed to this Committee? 

Mr. McConnet. I never heard of one, and I am quite sure there 
are not any. 

Mr. Keratine. Is there such a thing as plaintiff’s lawyers and de- 
fendant’s lawyers? 

The Cuarrman. This gentleman is one himself. He has had num- 
bers of cases. 

Mr. McConnetu. In this sort of endeavor, where you are repre- 
senting people who are complaining of the law, I don’t think there is 
any question but what the bar divides itself into those who represent 
plaintiffs and those who represent defendants. The defendants are 
usually large corporations who were charged, and neither side wants 
to play both sides of the street. You have taken a position with 
reference to it. You have taken it before courts as to your views of 
the law; and I have refused time and time again, in fact, I have been 
offered retainers by people that I have defeated in litigation, and have 
refused them as clients. 

The Cuarrman. But it is true, is it not, that you have tried quite 
a number of cases for plaintiffs in treble-damage suits ? 

Mr. McConnetu. Yes; I have. 

The Cuamman. Now may I ask you this: Was your name pro- 
posed for membership on this Attorney General’s Committee? 

Mr. McConnewu. Yes; it was. It was proposed by—I had litiga- 
tion out in Chicago for the Dean Milk Co. which resulted in a settle- 
ment of $1,225,000 and an injunction which controlled the whole milk 
situation in Chicago, and my client, the Dean Milk Co., proposed 
my name to Guy Reed who is the executive vice president of the 
Harris Trust Co., and I understand was Mr. Eisenhower’s campaign 
treasurer in the State of Illinois, and the word came back that I was 
not acceptable because I was prejudiced on the issue. 

The CuHarrman. Any other reasons assigned ? 

Mr. McConne tu. No, that is the only one I ever heard. 

The Cuairman. Did you let it go at that? 

Mr. McConne tt. I was not seeking the position. My client asked 
me to goonit. I didn’t seek it. 

The Cuatrman. Mr. McConnell, in any litigation in which you 
were involved, have the recommendations of the Attorney General’s 
Committee been cited against the position you have advocated? 

Mr. McConnetu. Yes; they have and I am just coming to that in 
my statement. 
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The Cuamman. All right. 

Mr. Keatrna. Well, they have no probative value, do they? 

Mr. McConnewu. They didn’t in this instance, but they may have in 
some other cases, I don’t know. It depends on how much weight a 
court wants to give them. : 

Mr. Keatrne. Well, no court worthy of its salt would ever give 
any weight or cite in its opinion a recommendation of some committee 
which had no legal force and effect whatever. : 

Mr. McConne.u. I agree with you that no court worth its salt 
would, but you would be surprised. I get cited against me reports 
of judiciary committees, bar associations’ committees. » dele 

Mr. Keating. That is a different thing. A report of a judici 
committee is a report of an official body that has something to do wit 
the framing of legislation. This committee is simply an advisory com- 
mittee to give the Attorney General advice on what, in turn, he 
should do, It has no legal standing of significance whatsoever so far 
as I know. 

Mr. McConnetu. I am sorry. I misspoke myself when I said 
judiciary committee. I meant judicial committee; that is, a com- 
mittee of judges which formulates advice to practicing lawyers and 
bar associations and whatnot. 

The Cuarrman. I think the statement of the gentleman from New 
York is absolutely sound, but I can prognosticate that many of the 
conclusions of this Attorney Coane ommittee are going to be 
cited in all manner and kinds of briefs in the future. 

Mr. McConne.u. Why certainly. 

Mr. Keattne. In briefs? J, 

Mr. McConne tt. As an authoritative statement of the antitrust 
laws. 

The Cuarrman. It will be cited by the courts im its opinions, 

Mr. Rogrrs. Sure. 

Mr. McConnetu. Now turning to the recommendations of the 
committee as to the misuse defense—— 

The CHairMAN. Just a minute. Is it not true that a number of 
these recommendations in this blue book containing the report are 
recommendations directed to the court ? 

Mr. McConne.u. Yes, definitely. I am getting to a point where it 
was recommended to a court and cited to a court 9 months before it 
ever appeared. That is what I want to cite that for. 

The Cuarrman. I didn’t get that. Will you repeat that? 

Mr. McConne.L. I am getting to a point in my statement here 
where this particular report was cited as authority to a court in 
Chicago 9 months before it appeared, before it was even. issued. 

The Cuarrman. I don’t understand it. 

Mr. McConnext. I will explain it in my statement. I have got to. 
lead up to it. 

Turning to the recommendations of the committee—— 

The CHarrman. You mean a leak or something like that? 

Mr. McConnett. It leaked, I will say it leaked. 

Mr. Roeers. It spilled. 

Mr. McConnetu. Turning to the recommendations of the commit- 
tee as to the misuse defense to a patent suit based upon the violation 
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of the antitrust laws, the committee recommends at page 249 of the 
report the following: 

Further, in any patent infringement suit in which antitrust violation is the 
basis of defense, or counterclaims, the court, pursuant to rule 42 (b) of the 
Federal Rules of Civil Procedure, should order separate trials of the antitrust 
issues and the patent issues. Such separation may be essential not only “in 
furtherance of convenience and to avoid prejudice,” but also “to serve the ends 
of justice.” Trial of the infringement issue should precede trial of antitrust 
questions except where, in court discretion, a balancing of all factors favors 
prior trial of antitrust issues. 

This recommendation is lifted bodily out of a pretrial order entered 
by Judge Paul Leahy in litigation pending in the district court in 
Delaware between Zenith Radio Corp. and RCA, General Electric 
and others. In that case I represent the Zenith company in a com- 
plaint against a patent pool of electronics patents used by the de- 
fendants and coconspirators to monopolize the radio broadcasting, 
communications and television business here and throughout the 
world. The United States Government has a suit pending against 
RCA in the southern district of New York for the same offense. 

It is interesting to see how this recommendation of the committee 
works in actual practice. 

The Cuatrman. What was that last? I did not get that. 

Mr. McConnz tt. I say it is interesting to see how this recommenda- 
tion of the committee works in actual practice. We have got an 
experiment on it. 

As has been pointed out, some members at least of the committee are 
defense lawyers. Other members are college or university professors. 
Insofar as the instant recommendations are concerned, we have here 
a situation beyond the confines of the classroom and the defense coun- 
sel’s law offices which can be observed in the laboratory of actual 
trial experience. 

After Judge Leahy’s order was entered, there was no way in the 
Delaware court to try any antitrust defense to some 10,000 patents 
asserted by RCA against Zenith. Under that court’s order it was 
necessary to go forward with the patent case. The case was originally 
filed by Zenith, seeking a declaratory judgment adjudicating that the 
pooled patents were invalid because of the misuse of the patents in the 
creation of an electronics monopoly throughout the world and viola- 
tive of the antitrust laws. 

RCA, GE, and the telephone company subsidiary filed counter- 
claims for infringement. Under the compulsory counterclaim rule 
they were ein piled to assert all the patents on which they rely or 
admit their invalidity. Of the some ten-thousand-odd patents in the 
pool, after intensive research they come up with only 63 on which 
they are willing to risk a trial of validity. Extensive pretrial depo- 
sitions followed. 

As soon as Zenith’s counsel was able to demonstrate the invalidity 
of a patent by virtue of prior art, that patent was dropped. In some 
instances other patents were substituted. Afer several years of pre- 
trial depositions the case stands now where only 23 patents are in- 
volved. All others have been abandoned by RCA and its codefend- 
ants. 

A trial schedule has been worked out wherein and whereby some 
2 years of trial time is to be ocupied in trying the issues of the valid- 
ity of the residium of some 23 patents. Now just on the patent issues 
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alone my client, Zenith Radio Corp., has down to this date spent over 
$1 million in attorneys’ fees and costs, and an antitrust trial in the 
Delaware court is not even foreseeable in the future and cannot be 
reached until the validity of these patents has been tried, which 
patents, even if established as valid, are obviously unenforceable 
because tied to and used in a pool of other invalid patents. How 
many clients can spend a million dollars as a condition to being al- 
lowed to try an antitrust defense ? 

Now the interesting part of this story follows: Not only had Zenith 
sued RCA in Delaware, but as a countermeasure RCA had sued Zenith 
in Chicago, alleging infringements of radio and television tube pat- 
ents. To the Chicago suit Zenith filed a misuse defense and a treble 
damage counterclaim under the antitrust laws, asserting over $16 
million of damages, by reason of being excluded from Canada, South 
America, and other foreign markets. 

The Cuairman. If you were successful, would you recover $48 mil- 
lion or $16 million ? 

Mr. McConneE LL. $16 million is the treble damages. 

The CuarrMan. Yes. 

Mr. McConnetu. When pursuant to this claim Zenith attempted 
to proceed with discovery remedies under the Federal rules, RCA 
came into the Chicago court seeking to stay the Chicago antitrust pro- 
ceedings until after the patent issues had been adjudicated before 
Judge Leahy in Delaware. Their authority for this novel maneuver 
was a copy of the Attorney General’s report relating to the recom- 
mendation which I have just referred to above. Thus, almost 9 
months before the report was released, John T. Cahill—— 

The Cuarrman. Who was the attorney # 

Mr. McConnett. I am getting to it. John T. Cahill, a New York 
lawyer and a partner of Jerold Van Cise, the latter a member of the 
Attorney General’s committee, was citing the report before Judge 
Igoe as authority for stopping proceedings in the district court in 
Chicago until after the patent case has been settled. 

Mr. Keatine. Mr. Chairman, in the light of the fact that this com- 
mittee could not get, Congress could not get these reports in advance 
of their release, I think this should be called definitely to the atten- 
tion of the Attorney General, if it is a fact that a member of this 
committee was citing this report in a lawsuit some months before the 
report was out. 

The CHatrmMan. There is no doubt that we should do that, and 
counsel might well send a copy of this testimony to Mr. Barnes. 

Mr. McConne tt. I will be glad to—— : 

Mr. Keating. I think it calls for action of some nature by the At- 
torney General himself if the facts that this witness is testifying to 
- onereet: I think it should get some kind of attention at the top 

evel. 

The Cuatrman. I will modify that, have it done and sent directly 
to the Attorney General. 

May I ask this: You say the report was submitted to this judge in 
Delaware—rather Chicago. Did the report involve the words that 
you read which are on page—what page is that that you read from 
the report ? ; 

Mr. McConnetu. Yes; I read from the recommendation of the re- 
port. As TI recall it was identical. I have not compared it word for 
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— but I can hear and listen to things. I was there and heard it 
read. 
The Cuarrman. Can you submit a copy of that? 

Mr. McConnett. Yes; I havea transcript of the testimony. 

The Cuarrman. Of that portion of the transcript of the record of 
that case to this committee. 

Mr. McConnetu. Yes; I have acopy of the transcript. 

The Cuarrman. Will you submit that, please ? 

Mr. McConnetu. Yes. 

Mr. Keattne. Was that cited to the court as something which was 
going to be done, or how was the Attorney General’s committee report 
referred to? 

Mr. McConnett. It was referred to as the Attorney General’s com- 
mittee, as I recall it. He was talking about two things. He was 
talking first about reports of verbal conferences, and then he turned 
and said he had a copy of the report which was to be issued by the 
Attorney General’s committee in which he wanted to call the attention 
of Judge Igoe as to what they recommended. 

The Cuamman. What is the date of that ? 

Mr. McConnetn. That was back in June sometime. 

The Cuarrman. June of last year? 

Mr. McConnerx. June of 1954. 

Mr. Rocrrs. June of 1954? 

Now the result of that was that Judge Igoe denied the RCA motion 
for a stay. That decision was affirmed by the court of appeals and 
certiorarl was petitioned to the Supreme Court. In the supreme 
Court proceedings RCA was represented by the Democratic candidate 
for the presidency, Adlai T. Stevenson. 

Mr. Kerattne. He didn’t cite anything from the Attorney General’s 
report ? 

Mr. McConnetu. No; he didn’t. 

Now, in that case there were proceedings for delay, and some 9 
months of delay were occasioned during all those proceedings and 
finally, Zenith was permitted to proceed with its depositions, and a 
great amount of testimony has been taken and many thousands of docu- 
ments have been procured. The testimony of David Sarnoff and other 
RCA officials reveals a worldwide cartel in communications, in radio 
and broadcasting which has been kept from public view for some 30 
years and which could not have been revealed or brought to light if 
Judge Igoe had been persuaded to follow the recommendations of this 
Attorney General’s committee and stayed the Chicago proceeding. 

As soon as we were able to proceed with our discovery and began to 
uncover evidence of worldwide antitrust violation, RCA went back 
into the Delaware court and tried to persuade Judge Leahy to grant an 
immediate trial of the patent issues. This manuever has so far proved 
unsuccessful. 

In conclusion and to sum it up: So far as treble damages are con- 
cerned, anyone who has been on the firing line of antitrust litigation 
knows that the only deterrent there is under the antitrust laws to a 
large corporation is the treble-damage suit. 

The Cuarrman. In other words, we never had this campaign to take 
away the right of treble damages until we had a great number of law- 
suits instituted against the motion-picture companies ? 

Mr. McConnett. That’s right. 
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The Cuarrmman. We never heard a complaint all these years? 

Mr. McConneti. That is what instigated it, in my opinion. I 
haven’t any doubt about it. 

What does a corporation the size of Radio Corporation of America 
care about a fine of $5,000? Its actual profits after taxes run into the 
hundreds of millions of dollars. Its profits from its violation of the 
antitrust laws outbalance any possible deterrent provided by those laws 
except the treble-damage suit. 

The CHarrman. Mr. McConnell, of course, you appreciate that in 
view of your statements and in justice to the other side, I think we 
would have to hear from representatives of the other side with regard 
to the allegations that you are making. 

Mr. McConne tu. That isallright. Ihaveno objection to that. 

Mr. Keatine. Would the chairman suggest that we call Adlai 
Stevenson? 

Mr. McConnewu. I think there are other people better informed 
on it. Asa matter of fact, he is a good friend of mine. I have known 
him for 25 years and I would not say anything that would reflect upon 
his personal ability. I just mentioned that he has not had the oppor- 
tunity to be in these cases as long as these other counsel who have 
been in them for years, and he came in on a very collateral issue really, 
to handle a matter in the Supreme Court. 

Now it is again obvious that without the threat of the treble-dama 
suit the consent decrees which they are obtaining by negotiation would 
be impossible. The main threat involved in a successful Government 
prosecution is the section of the Clayton Act which provides that a 
successful Government Riveerion constitutes a prima facie case for a 
private litigant in a treble-damage suit. 

The CHarrman. I want to ask this question to clear up the doubt. 
Who was the lawyer who actually submitted to the court the opinion 
of the committee that you referred to? 

Mr. Rogers. In June of 1954. 

Mr. McConnett. John T. Cahill, a New York lawyer having offices 
at 63 Wall Street. 

Mr. Keatine. And a partner of Van Cise? 

Mr. McConnett. A partner of Jerrold Van Cise. 

The CuHarrman. Who was a member of the committee? 

Mr. McConne.u. Who was and is a member of the committee. 

Going back, corporate defendants know that losing such a suit with 
the Government involves them with the threat of immediate action 
by all of the competitors they have injured and damaged in the course 
of their conspiracy. Without this threat the Government would be 
forced to litigate its cases, and with the meager force at its disposal 
and the batteries of lawyers which large corporate defendants can 
engage, the Government would never reach the end of its task. 

The plea that by watering down the treble-damage provisions of 
these laws the unwary violator would be protected is based on sheer 
hypocrisy. The committee cites no single case where a treble-damage 
verdict has been obtained against such an unwary violator. 

I have followed treble-damage suits with some care and some atten- 
tion and I have yet to see any such situation presented. The law 
violations which have resulted in treble damages have been deliberately 
designed and completely implemented by conspiracy or monopoly. 
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One final observation as to the report as a whole seems justified: 
Individually the criticisms of the antitrust laws may seem innocuous. 
In the aggregate, however, they represent a studied attempt to weaken 
or to destroy the effectiveness of these laws while rendering lipservice 
to the policy behind their original formulation. 

For example, the recommendation limiting the statute of limitations 
to 4 years in effect repeals section 15 of the Clayton Act, but only an 
antitrust lawyer and a careful analysis of the effect of that would 
reveal it. 

I have two suggestions—— 

Mr. Maerz. Mr. McConnell, I take it you are adverting to the 
recommendation of the committee to limit damages to 4 years, is that 
correct ? 

Mr. McConnetu. Yes. 

Mr. Matetz. Would that recommendation affect your present law- 
suit against RCA, if it were accepted—— 

Mr. McConne tt. It certainly would. 

Mr. Maerz. By Congress? 

Mr. McConne.v. Because in our lawsuit in Chicago, we are taking 
advantage of section 17 of the Illinois Limitations Act which provides 
that where a party is sued by way of counterclaim, it can go back and 
assert against the varty suing him any cause of action which existed 
2 years prior to the time that suit—that claim was asserted. 

The Cuatrman. Beyond that is the statute remedial, not substantive, 
so that it could be changed in the midst of a lawsuit? 

Mr. McConneEt. Well, it depends of course upon the wording of 
the legislation and the committee report, however, and I have heard 
some of the discussions of it by some of the members of that committee 
and they seem to be counting very obviously upon just cutting off 
everything except 4 years of damages. 

The CuarrmMan. Well, I remember when we were hearing testimony 
from the motion picture associations’ counsel a year or so ago, the 
statement was made that the objective was to cut off the damages that 
might be assessed in pending cases. That was one of the objectives of 
their drive. 

Mr. McConnett. It has to be. Otherwise, it would do them no good. 

The Cuairman. Of course. 

Mr. McConnet. I have two suggestions to make to this committee 
in viewing this report: First, as to the lawyer members of the com- 
mittee, an investigation should be undertaken as to the corporate 
re they represent and to the antitrust violation record of those 
clients. 

Second, I would suggest—— 

The Cuarrman. We have that in the record already. 

Mr. McConnett. Second, I would suggest that this subcommittee 
pny and demand not only the assertion now but proof of any 
public policy which requires the weakening of our antitrust laws at 
this juncture, either specifically or in general. 

I thank you. 

Mr. Rogers. Did I understand you, Mr. McConnell, in the first part 
of your statement, to make reference to the reluctance of the judiciar 
in these antitrust suits to follow so-called rules of evidence which 
made it rather difficult for you to prove the antitrust charge? Was 
that the inference I got? 
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Mr. McConnetu. Yes. I state that not only as an inference. I 
don’t want to get involved in any criticism of the judiciary because by 
and large I have the highest respect for our Federal judiciary. But 
there is a long process of education involved in this antitrust litigation. 
Most lawyers don’t know anything about the antitrust laws. They 
have had—never met it in their practice. When judges go on the 
bench, it takes them years to acquire a working knowledge of it and 
a feeling for it, and when you reach a situation in an industry where 
all measures of damages are wiped out, if you had a feel for the 
thing, you would use a little ingenuity like the Supreme Court and cut 
through it and say, “Of course, these people have destroyed these 
comparisons, they cannot benefit from it. We will find a way, when 
there is an injury done, we will find a way of allowing damages.” But 
the courts have not done that—those things had to be broken down. 

My complaint is I have worked for years in this field, the better 
part of my professional life has been in this field, and I have accom- 
plished something, I think, in that respect. And then when you accom- 
plish it, your opponents come in, rush in, and want the law changed 
and want to load the dice right in the middle of your litigation. 

Mr. Rogers. And you think most of that is due to the fact that men 
who may be appointed to the Federal judiciary are not versed in anti- 
trust legislation, and as a result, in each case, you have to go ahead 
and educate the judge? 

Mr. McConnewu. That’s right. There is a time lag in there. It is 
a very difficult field. People talk as if these defense lawyers come in 
and say, “Why anybody can win an antitrust case, anybody can walk in 
and take money away from these million dollar corporations.” It is 
not so. I have been through it. It is the hardest kind of litigation a 
lawyer can ever get into. He has everything thrown at him. 

The CuHarrman. The chairman wishes to give two directions: One, 
that counsel inform the Attorney General of the allegations heard 
here this morning about the so-called leak of portions of the report, 
and secondly, that the law firm with which Mr. Cahill is connected be 
informed of these allegations. There shall be made available to them 
a transcript of the testimony taken here this morning so they may 
have an opportunity before this committee, if they wish, to rebut, 
answer or deal with these allegations as they desire. 

The committee will now adjourn until 2:30. Mr. McConnell, you 
will furnish the committee with the transcript in that case. 

Mr. McConne.t. I will. 

ere at 12:50 p. m., the subcommittee recessed until 2: 30 
p.m. 

AFTERNOON SESSION 


The CHatrman. Is Mr. Ryan here? 

Mr. Ryan. Yes, sir. 

The Cuarrman. Are you ready, Mr. Ryan? Is it all right to have 
Mr. Timberg precede you? We have another witness in case you want 
to wait, whatever you wish. 

Mr. Ryan. It is your pleasure. 

The CHairman. I want to accommodate you. 

Mr. Ryan. It doesn’t make any difference, sir. 
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The CHarrman. All right, Mr. Timberg, we will hear from you. 
Mr. Timberg, I understand you have a statement which you will put 
in the record and I assume you will give us a summary of it. 


STATEMENT OF SIGMUND TIMBERG, ESQ., WASHINGTON, D. C. 


Mr. Trmserc. That is what I was intending to do, Mr. Chairman. 

The Carman. I want to state, Mr. Timberg, that you have been 
very fair and very patient. I know you were here the other day, but 
because of the exigencies that developed due to the number of wit- 
nesses, we could not call upon you as arranged for originally. 

We are very happy to have you here now. Will you just state your 
name and address and affiliation ? 

(The prepared statement submitted by Mr. Timberg in its entirety 
is as follows:) 


I am Sigmund Timberg, a practicing attorney in the District of Columbia. 
For 8 years I served in the Antitrust Division of the Department of Justice, 
during most of that period as Chief of its Judgments and Judgment Enforcement 
Section. Prior to that time, my World War II service with the Board of Eco- 
nomic Warfare, Foreign Economic Administration and London Mission for 
Economie Affairs afforded me considerable acquaintance with the role that in- 
ternational cartels played in this Government’s procurement of critical and 
strategic commodities and in the Nazi government’s penetration of the economies 
of Western Europe. Since leaving the Department of Justice I have been the sec- 
retary of a 10-nation committee of the United Nations that has prepared a draft 
convention for international cooperation in the prevention and control of re 
strictive business practices. I am still a part-time consultant to the United 
Nations on restrictive business practices, but the comments I shall make state 
only my personal views. 

I wish to limit my testimony today to the tangled subject of antitrust and 
foreign trade. This subject is such a large one that I feel I must defer to a later 
time my comments with respect to other antitrust problems, particularly in the 
field of antitrust administration and enforcement. 

I shall address myself today to six questions, the answers to which seem to me 
to be basic in shaping up an intelligent antitrust policy for foreign commerce: 

First, what is this country’s stake in an effective foreign antitrust policy? 

Second, has the enforcement of the Sherman Act created such difficulties for 
American foreign business as to suggest changes in the law? 

Third, has antitrust enforcement in foreign commerce been consistent with 
other governmental policies relating to national defense and foreign relations? 

Fourth, has the Sherman Act been effectively enforced in foreign commerce? 

Fifth, what legislation would help this country more effectively achieve its 
overall antitrust objectives? 

Sixth, what can or should be done to promote an anticartel policy in countries 
other than our own? 


THE UNITED STATES STAKE IN AN EFFECTIVE FOREIGN ANTITRUST POLICY 


There are five basic objectives of antitrust enforcement in the foreign field. 
First, the national public interest is clearly impaired when the operations of 
foreign cartels succeed in withholding needed commodities from American in- 
dustry, or in supplying such commodities at unreasonably high prices or on un- 
fair terms. During World War II, the inability to procure critical and strategic 
materials in sufficient quantities struck at the very marrow of the war effort. 
Since World War II, the tremendous increase in governmental offshore procure- 
ment has brought home to the Defense Department and the Foreign Operations 
Administration the desirability of having multiple competitive sources of supply 
and of the cost savings to the American taxpayer when competitive bidding 
takes place. 

Second, it is to this country’s self-interest to try to eliminate the cartel barriers 
that keep American exporters from entering foreign markets. In addition, the 
Federal antitrust laws contain provisions directed against foreign cartels dump- 
ing their products on our domestic markets. These provisions are hard to en- 
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force, and the occasion has not arisen in recent years to put them into operation, 
but they do exist as potential remedies should the threats of such competition- 
destroying tactics materialize. 

A more recently apparent, but nonetheless cogent, reason for an energetic 
forein antitrust program is the fact that, as the Randall Commission on Foreign 
Economie Policy so well puts it, restrictive price, production, and marketing 
arrangements limit the willingness of American citizens to make investments in 
foreign countries and reduce the benefits of those investments to the countries 
receiving them. I am glad to note the Commerce Department’s unqualified en- 
dorsement of this provision. Foreign investment of American capital, as I see 
it, is much more than a matter of favorably appraising the physical resources and 
labor and consumer potential of a country. Such investment also involves 
a judgment that those physical and human resources will be developed by an 
enterprising management and a productive labor force that will not be inhibited 
by a restrictive and anticompetitive business environment. 

Independently of the promotion of foreign trade and investment opportunities 
for American business, this country has a vital economic and political interest 
in having the economies of our free world allies function free of cartel restric- 
tions that limit production and raise prices. Here, as in most cases where the 
interest of the American foreign investor is adversely affected by foreign-cartel 
restrictions, the way out is not our reactivation of the Sherman Act, but the 
adoption by other countries of a free-enterprise approach and legal philosophy. 
I am glad to see that the report of the Attorney General’s committee took some 
account of these larger considerations. 

The more a country is enmeshed in cartel restrictions that lower production 
and manipulate price, the lower will be its volume of exports and hence the 
lower will be the volume of the imports it can absorb from the United States and 
other countries. Moreover, cartel restrictions, particularly those involving the 
division of territorial markets among competing producers, serve to prevent an 
“economical international division of labor,” a concept which I am glad the 
committee endorsed. In short, we and the entire international community will 
gain in the long run from permitting countries to specialize in the production 
of those commodities for which their respective costs of production are relatively 
low. Thus, in two important ways the adoption by our free world friends of an 
effective anticartel policy would raise the absolute level, and improve the com- 
parative balance, of international payments and international trade. 

Freedom from cartel restrictions in a country means greater production and 
higher standards of living for that country. A distinguished team of British 
industrial engineers recently concluded that the industry of this country was 
from 1% to 3 times as productive as that of the United Kingdom, and attributed 
this difference in relative efficiency in great part to the “sharp and urgent com- 
petitiveness of the United States economy.” The achieving of higher levels of 
production and standards of living would, of course, substantially aid the defense 
of the free world, both from a material and a political standpoint. Higher 
productivity is one of the best answers to Communist propaganda, which has 
made great capital of the failure of democratic governments to take vigorous 
action against monopolies and cartels. The presence of strong Communist 
Parties even in Catholic countries like France and Italy, is in large measure 
due to discontent arising out of underproduction, underconsumption, and infla- 
tion, all of which are caused in large part by the restrictive practices pursued 
by national industries. 

This appraisal of the short- and long-term interests of the United States in a 
vigorous anticartel policy has been generally endorsed by the Congress in the 
so-called Thye amendments to the Mutual Security Act, and in the Benton 
amendment which preceded it, both of which laws were passed by a bipartisan 
vote. I can most appropriately conclude this portion of my testimony by quot- 
ing part of the Thye amendment and raising the general question with this com- 
mittee as to whether we have done enough to implement this sound declaration 
of national policy: 

“The Congress recognizes the vital role of free enterprise in achieving rising 
levels of production and standards of living essential to the economic progress 
and defensive strength of the free world. Accordingly, it is declared to be the 
policy of the United States, in furtherance of the objectives of this act, to encour- 
age the efforts of other free countries in fostering private initiative and compe- 
tition, in discouraging monopolistic practices. * * *.” 
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THE DIFFICULTIES OF THE UNITED STATES FOREIGN TRADER 


In my judgment, the alleged difficulties encountered by American business 
because of the application of the antitrust laws to foreign commerce have been 
unduly magnified. Moreover, they do not justify deviating from our generally 
prevailing antitrust standards. The Sherman Act has been, and should con- 
tinue to be, applied not only to exports and imports from this country, but also 
to “finance, investment and the entire range of economic activity,’ including the 
interchange of patents and other technology. No one can help but give our con- 
scientious antitrust judges the approbation they deserve for their competent 
and sensible work in the international field. 

The report of the Attorney General’s Committee is consistent with the fore- 
going conclusions, and theerfore supplies assurance in a controversial area of our 
foreign economic policy where assurance had hitherto been lacking. Consider- 
able sectors of public, business and legal opinion regard antitrust in foreign trade 
as a romantic but impractical endeavor, doomed to failure in a world where every 
country but our own was irrevocably cartelized. Stray sentences in court deci- 
sions had been taken out of their factual context and so exploited as to arouse in 
many people neurotic apprehensions that the American courts were ambitiously 
and improperly exercising an extraterritorial jurisdiction. Similarly ill-founded 
fears were disseminated that the mere use in foreign countries by American 
businesses of patents, trademarks, and incorporated subsidiaries was a direct 
invitation to antitrust prosecution; and that our court’s exaggerated zeal for 
antitrust enforcement would lead to subverting the respect which the rules 
of private international law dictate we must have for the laws and institutions of 
other countries. 

Close analysis of the relevant cases dispels these fears. It indicates that the 
courts have limited the application of the antitrust laws to arrangements “in- 
volving restrictions on American imports and exports of goods or capital” or 
“unreasonably restraining competition on American domestic markets.” 

With respect to the bugaboo of extraterritorial enforcement of the Sherman 
Act, it has always been true that restrictive arrangements can properly be at- 
tacked under that law, even though they are entered into on foreign soil (as in 
the General Electric and Timken cases) or involve foreign companies or combi- 
nations (as in the Alcoa and General Electric cases). Merely by setting forth 
these and other cases, the Attorney General’s Committee once more lays the fre- 
quently exercised yet still troublesome ghost of the Banana case of 1909, in 
which Justice Holmes said that the Sherman Act did not apply to acts performed 
outside the United States. The legal rule is well established, and the economic 
policy is sound, that it is the effect on American foreign commerce which is 
decisive of antitrust violation. 

By way of additional comment, I should like to point to one safeguard for 
the American foreign trader established in the Banana case which I regard as 
still being good law. As recently as 1952, in Steele v. Bulova Watch Company, 
the Supreme Court has cited the Banana case for the proposition that acts 
which are in fact required by the laws of a foreign government (as opposed to 
acts merely done in the territory of that government) cannot be the basis of 
an antitrust violation. The general policy underlying this rule seems to me 
to be a sound one, assuming that the defendants have not (as they did in the old 
Sisal Sales case) solicited, or connived with, the foreign government to enact 
the laws upon which they rely to excuse their actions. 

A particularly good job of brushing away legal cobwebs, and thereby re- 
moving unnecessary legal fears, was done by the Attorney General’s Committee 
in its analysis of the Timken case. Mr. Justice Jackson’s dissent in that case 
had spread widely in legal and lay circles the notion that the mere existence 
of a parent-subsidiary relationship between two corporations engaged in foreign 
commerce would be sufficient to lay the basis for a conspiracy charge under sec- 
tion 1 of the Sherman Act. The Attorney General’s Committee report points out 
that Justice Jackson’s opinion was based on an assumption which was contrary 
to the facts of the case; the American Timken Co. had not suddenly set up a 
wholly owned foreign subsidiary for reasons of business convenience, but had 
in fact acquired a stock interest in a British competitor of 20 years’ standing. 
The dissent was also based, as the report points out, on an interpretation of the 
Supreme Court’s majority opinion which that opinion need not bear. I am con- 
sidered a partisan with respect to the Timken case, having been connected with 
it in the district court, but I think it well that opinions such as the Timken 
dissents, which are based on a single colloquy with Government counsel and 
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ignore the detailed findings and carefully reasoned opinion of the district court, 
should cease to carry weight with the legal community. 

Of course, there exist fuzzy edges and internal contradictions in some of the 
committee’s conclusions on foreign trade; and it is doubtless possible for counsel 
either for plaintiffs or defendants, looking for quotable material, to embellish 
their briefs with individual sentences taken out of context. 

A striking example of internal inconsistency in the committee’s report is 
its treatment of the divestiture issue in the Timken case. The district court, 
it will be recalled, had decreed that the American Timken Co. be divested of 
its British and French subsidiaries. Im the Supreme Court only three Justices 
supported this requirement. Two Justices, Chief Justice Vinson and Mr. Justice 
Reed, who sustained the district court on every other issue of law and relief, 
wrote a concurring opinion to the effect that divestiture was too drastic a 
remedy to be applied in this case, and that the Court’s judgment should contain 
instead injunctive provisions which would in effect require American Timken 
to compete against its subsidiaries. Since Justices Jackson and Frankfurter 
regarded Timken as not guilty of any antitrust violation, this made a majority 
of the Court against divestiture. The committee points out the absurdity of 
requiring competition among companies all controlled by the American Timken 
Co. and states that, since stock ownership was the essence of the illegal combina- 
tion, the obvious remedy should have been divestiture. 

This conclusion on page 34 of the committee’s report is a display of sound 
business logic. Moreover, it serves to demonstrate, to those who may be skeptical 
about the sincerity behind the American antitrust enforcement, that we regard 
our international cartel enforcement program as not directed solely to at- 
tacking the unfair advantages of foreign cartels and combinations, but are 
also aimed at counteracting the illegal overreachings of American firms, even 
by measures to those firms’ immediate disadvantage. Unfortunately, this ex- 
pression of business realism is later beclouded by the committee’s legalistic 
and timid treatment of the whole divestiture problem, where it impliedly en- 
dorses the Supreme Court’s striking down of the Timken divestiture provisions. 
(See p. 355.) 

Thus, the passage dealing with patents starts out with such a strong emphasis 
on the fact that “valid patent rights may provide a lawful main purpose to which 
restrictions may be ancillary and therefore legal” that one expects to find some 
references to court decisions where this sound rule was ignored. Instead, the 
report describes four recent cases where the patents were properly held to have 
been used for an illegal purpose. In a footnote are cited other cases where 
trademarks were used illegally to violate the antitrust laws, once again without 
_ illustration of a legitimate trademark use which the courts unwisely held 

egal. 

I also doubt that the report is sufficiently clear on the point that unreasonable 
restraints of potential competition are as illegal as restraints of actual compe- 
tition. This failure leads to a perhaps undue stress on a defendant’s right to 
plead as a defense that foreign trade in an area was impossible save for the 
specific activities attached by the Government. In this connection, also, the 
Committee does not make sufficient use of the very practical consideration that 
formal international agreements are not entered into, and Webb-Pomerene asso- 
ciations not organized, for the contral of ferign trade, unless there is some foreign 
trade to control. 

However, these are details. The collective work of 60 busy people, basing 
themselves on the facts and law of decided cases, is bound to show some diffuse- 
ness, lack of precision, and modes of expression with which individual lawyers 
like myself would disagree. But in its larger outlines the Committee’s restate- 
— of existing antitrust law in the foreign field is a useful contribution to public 
policy. 

Of course, thorny questions such as whether exclusive distributorships or 
exclusive patent licenses in general are valid under the antitrust laws cannot 
be answered in the abstract for foreign commerce any more than they can for 
domestic commerce. They will continue to require the delicate case-by-case 
analysis of trained lawyers and economists. 

I am glad to see that the Attorney General’s Committee has not lent its approval 
to any new administrative procedure professedly designed to bring clarity and 
certainty into the antitrust laws. The competitive philosophy embodied in the 
antitrust laws is incapable of being channeled into any precise set of prescriptions. 
I am sure that American business in its long-term wisdom prefers the uncer- 
tainties of a dynamic and expansive competition to the straitjacket, however 
comfortable, of a governmentally regulated foreign trade. 
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ANTITRUST IN RELATION TO OTHER GOVERNMENT PROGRAMS 


So much had been written about the conflict between antitrust enforcement 
and the Government’s foreign programs that it comes as a pleasant surprise to 
see only one indication, in the entire Attorney General’s Committee’s report, of 
outright conflict. The Foreign Operations Administration is quoted to the effect 
that there are difficulties in the matter of applying American technology and 
managerial techniques to the task of increasing productivity abroad, because 
American companies are unwilling to do this at the risk of exposing themselves 
or other licensees to the loss of established markets either at home or abroad. 
To the extent that foreign investments cannot be made except by violating the 
antitrust laws, I think our antitrust laws should prevail. My personal experi- 
ence with the negotiation of consent judgments involving the same alleged conflict 
is that it is both commercially feasible and within the Sherman Act’s “rule of 
reason” for Americans to make profitable investments abroad of their technology 
and managerial skills. American firms are entitled to reasonable commercial 
protection of, and remuneration for, their technology and their management 
services. Such protection, however, should not be allowed to take the form of 
an allocation of territorial markets, which is, as the report of the Attorney 
General’s Committee appropriately notes, a per se unreasonable restraint of trade. 

There should be advance discussion with affected Government agencies con- 
cerning projected antitrust proceedings seriously involving any of the Govern- 
ment’s foreign programs. Such consultation has been the established pattern 
of antitrust enforcement, and should remain on the liaison basis on which it is 
currently conducted. The primary and final responsibility for enforcing the 
antitrust laws in foreign commerce must remain with the Department of Justice. 
Any sharing of this responsibility with other agencies of Government can only 
result in further bogging and whittling down a process of enforcement that is 
already too difficult and sporadic. 


THE EFFECTIVENESS OF ANTITRUST ENFORCEMENT 


Despite the number of international cartel cases in recent years, the anti- 
trust laws, even if applied to all areas of foreign commerce, have functioned, 
and can function, with only limited effectiveness in the foreign field. The 
reasons for this are similar to those which explain the failure of the numerous 
State antitrust laws passed in this country prior to 1890 to cope with regional 
and national monopolies and trade restraints. An international cartel arrange- 
ment might be in clear violation of the Sherman Act; the Federal district court 
might have unassailable jurisdiction over the subject matter of the violation; 
yet procedural and evidentiary difficulties and what the report of the Attorney 
General’s Committee refers to as “international complications” might keep the 
court from effectively or sensibly exercising its jurisdiction. 

Let me briefly review for you some of the main difficulties and complications 
that constitute barriers to the overseas application of the Sherman Act: 

(a) The first enforcement hurdle is that of getting jurisdiction over the 
defendants. The Scophony and United States Alkali cases have in recent years 
given a liberal interpretation to the venue and personal jurisdiction provision 
that controls the application of the Sherman Act, so that now any corporation 
which is “transacting business of a substantial character” within the jurisdic- 
tion may be sued under the act. Nevertheless, many corporations which restrain 
American foreign commerce do not meet this test, and so cannot be reached. 

This is why international cartel cases so frequently involve foreign coconspira- 
tors who are not joined as defendants. For example, in the General Electric 
ease, all of General Electric’s German, English, and other foreign cartel asso- 
ciates, with the exception of a Dutch firm that had established a factory in 
the United States during World War II, were immune from process. Also, the 
courts have on oceasion decided that they have had no jurisdiction over the 
foreign antitrust defendants, thereby compelling the Government to dismiss 
its complaint. Illustrative of such situations are the Asbestos case of 1929 
and the more recent De Beers case against several South African diamond- 
mining companies. Even where the Government succeeds in establishing juris- 
diction over the parties, this frequently takes place only after it has overcome 
expensive and delaying jurisdictional objections by defendants. 

(b) The second obstacle is that of getting the evidence which will establish 
the antitrust violation. The relevant documents are often in a foreign language. 
It is difficult and often impossible to obtain, by the use of American judicial 
process, business records located in a foreign country. The location of such 
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records at a distance from the United States obviously increases their unavail- 
ability, and facilitates their concealment. 

Moreover, national feelings may get ruffied in the process. The Ontario stat- 
ute making it a criminal offense to send any corporate records out of the juris- 
diction in response to the request of any judicial, legislative, or administrative 
body of another country is an extremely forceful example of the kind of resist- 
ance which one might expect abroad to an American court subpena. But 
quieter and more informal modes of resistance may also stump the antitrust 
investigator. 

Also, business records and statistics in foreign countries are generally not as 
comprehensive as in the United States, and may be so different in nature from 
those in this country as to be unreliable indicators of the relevant business and 
economic facts relevant to antitrust violation. Finally. the mere factor of 
geographical distance and transportation expense impedes the securing of rele- 
vant information, which frequently depends on the testimony of witnesses as 
well as on the existence of business records. 

(c) Another impediment to antitrust enforcement is the extent to which 
foreign governments are involved. Technically speaking, as I have pointed out, 
the intervention of a foreign government is a legal defense only for activities 
which the foreign government has specifically required. In practice, foreign gov- 
ernments frequently exert pressures or persuasions to business action that do 
not amount to outright requirements of such action. The practical compulsion 
behind such official conduct is bound, however, at least to throw sand into this 
Government’s anticartel program, and to influence the courts to deal tenderly 
with foreign defendants operating under implied governmental approval or 
persuasion. 

(@) A fourth obstacle is the greater necessity for establishing, with respect 
to foreign defendants particularly, a specific intent to restrain trade or monop- 
olize. This is notoriously hard to show in antitrust cases, and ordinarily need 
not be proven in the case of Sherman Act violations (except for attempts to 
monopolize). ‘The Attorney General’s Committee interprets certain language in 
the Alcoa case to mean that, where an alleged antitrust violation takes place 
outside the United States and only foreign companies are involved, the Govern- 
ment must prove, not only an adverse effect on the foreign commerce of the 
United States, but also a specific intent unreasonably to restrain that commerce. 
This is not an unreasonable requirement, but it will not make it easier to convict 
foreign defendants. Furthermore, indirectly it will make it more difficult to 
proceed against American firms, because in many cases the activities of foreign 
cartel members are the main persuasive evidence linking more circumspect 
American firms to an antitrust violation. 

(e) Finally, assuming an airtight antitrust case, in which all monopolists or 
coconspirators are properly served as defendants, there would still remain a 
final obstacle to success in antitrust enforcement—the securing of satisfactory 
relief. This is the most important of all the points I have mentioned, since 
falure to achieve adequate relief makes any antitrust proceeding, however con- 
clusively it establishes guilt, a waste of the Government’s time and money. 

In international cartel cases (which are usually equity proceedings), effective 
relief may require that the court issue injunctions directed to the foreign opera- 
tions, foreign businesses, or foreign properties of the defendants. Courts are 
reluctant, however, to go as far as they would in domestic cases, because of 
doubts they have as to the scope of their own jurisdiction and because of legal 
and practical difficulties that they fear the defendants will encounter abroad. 

Such extraterritorial injunctions may have to be enforced through foreign 
courts, who are not obligated to give effect to them but only to do so out of 
comity or respect for the laws of a friendly nation. As the Nylon Spinners 
case indicates, foreign courts may not be willing to give effect to an American 
antitrust judgment, because it reflects a public policy different from that of 
their own country or because it involves judicial procedures not known in their 
own country. Such reluctance will be particularly keen where vested property 
rights might be impaired by the operation of the American judgment. Accord- 
ingly, in international cartel cases the antitrust judge is deprived of that wide 
range of alternatives which enables him to give reasonably adequate relief in 
domestic antitrust cases. 


THREE LEGISLATIVE RECOMMENDATIONS 


If the elimination of cartels in international trade and in foreign areas is as 
important as we all seem to think it is, and if the extraterritorial enforcement 
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of the Sherman Act is so sadly limited in effectiveness, the next question is 
obvious: What can be done to improve the effectiveness of our antitrust legisla- 
tion? Here, I have three suggestions. 

My first recommendation relates to the repeal of the Webb-Pomerene Act. 
That act, which authorizes American firms to combine in selling cartels, provided 
certain conditions are satisfied, is a clear negation of the Sherman Act philosophy. 
It was enacted in 1918 as a purely defensive measure, to counteract the economic 
power of European buying cartels. It represents a principle of retaliation— 
meeting an old foreign evil by creating a new domestic one—that the United 
States is fighting to eradicate from the international trade policies of all 
countries. 

Times have changed, and the evil confronting the American foreign seller 
is no longer what it was in 1918. The major difficulties of the American exporter 
now arise from exchange and import quota restrictions which are imposed 
by foreign governments as a matter of national economic policy and have no 
necessary connection with the buyers of American products. 

Webb-Pomerene export associations, regardless of their apparently diminished 
number and the small percentage of export trade which they cover, are for for- 
eigners, particularly those in countries where a large part of the national income 
arises out of foreign trade, symbolic of a two-faced United States approach to 
the problem of international business restrictions. We should, therefore, do our 
best to persuade other countries, in line with the policy of the Thye amendment, 
to abandon their cartels, rather than, under the guise of self-defense, imitate 
their restrictive practices. 

Webb-Pomerene associations provide too convenient a basis for American par- 
ticipation, explicit or tacit, in the activities of international cartels. There is 
evidence that they have in the past been used to promote international cartels 
and that they were formed with such objectives in mind. As might be expected, 
they have functioned most successfully in industries where only a few sellers 
account for the bulk of industry sales. The recent decline in the number of 
Webb-Pomerene associations may be the result of the Government’s victory in 
the Alkali case and the recently stepped-up tempo of antitrust scrutiny in this 
area, but it is no argument for retaining those associations that are in existence. 

Moreover, the economic theory underlying the Webb-Pomerene Act is confused. 
The law declares that export trade associations which are “in restraint of the 
export trade of any domestic competitor” or do some “act which artificially or 
intentionally enhances or depresses prices within the United States” are not 
immunized from antitrust prosecution. It is hard to see how Webb-Pomerene 
associations can operate effectively and yet conform to those standards. Export 
trade associations cannot, in the usual case, function unless they possess a 
monopoly and can fix export prices. Nor can they generally export any sub- 
stantial amount of goods without enhancing domestic prices. 

If the small exporter needs aid—and here I come to my second suggestion— 
a far more effective way of providing such assistance under the present changed 
circumstances of foreign trade is for this Government to initiate an export 
credit and exchange transfer insurance program. The main risks encountered 
by the American exporter are the commercial risk that his customers may fail 
to pay their debts and the political risk that exchange controls and other 
acts of foreign governments may make it impossible for him to be paid in dollars. 
Because of these uncertainties commercial banks have been deterred from 
extending loans to exporters, and exporters have been unwilling to extend 
long-term credits to their buyers. This inability to extend medium and long-term 
eredits to foreign buyers constitutes a major respect in which the American 
exporter is currently at an economic disadvantage in world markets. A program 
whereby the exporter could obtain insurance, private or governmental, against 
these two risks would therefore enable the small businessman to compete on 
equal credit and other terms with the exporters of other countries where such 
insurance systems are currently operating. 

My third suggestion is that the Congress enact legislation whereby an antitrust 
violator, whose practices have excluded competition or raised prices and whose 
product is protected by a tariff, may, in appropriate circumstances, lose the 
benefit, in whole or in part, of that tariff. Our Canadian neighbors have had 
such legislation on their statute books for a long time. Even if the provision 
is not called into frequent play, its existence will serve as a constant reminder 
that no one can monopolize or restrain the American domestic market without 
subjecting himself to foreign competition. 

This third recommendation is not inconsistent with the general survey of the 
impact of tariff protection on competiton in this country recommended by the 
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Attorney General’s committee on page 342 of its report. I also endorse the 
committee’s further recommendation that tariff legislation expressly recognize 
the purposes of the antitrust laws as a justification for, and objective of, tariff 
reductions. There is no point to eliminating a tariff which is a governmenal 
barrier to international trade, and then having the tariff replaced by an inter- 
national cartel, which is a private trade barrier. However, it may be more 
effective to give our Federal courts the power to reduce or eliminate tariffs 
as a method of antitrust enforcement, than to have the Tariff Commission use 
tariff negotiations as a basis for implementing the antitrust laws. 


THE NEED FOR AN INTERNATIONAL PROGRAM 


I come now to the last of my six questions: What can or should be done to 
promote anticartel policies in foreign countries? 

The three legislative proposals I have just made would increase, I think, the 
effectiveness of this country’s foreign antitrust policy. However, even the 
drastic strengthening and vigorous enforcement of the Sherman Act is only a 
partial step in the achievement of the competitive conditions which our view 
of the public interest dictates should prevail in international trade and in the 
economies of foreign countries. There will still remain vast areas of foreign 
business activity where restrictive practices would directly affect the economic 
welfare of the United States, either by blocking entry to our commodity or 
capital exports or by depriving us of the benefit of competitive imports, about 
which we will be powerless to act. There will be further areas of business 
eartelization and restriction which will impair the economic potential and the- 
economic defense of the free world, and these also will fall outside the jurisdic- 
tion of the Sherman Act or any other United States legislation. 

Moreover, the more diligently we enforce the Sherman Act, as I believe we 
should in fairness to our principles and ourselves, the more will American busi- 
hessmen engaged in foreign trade complain that they are being subjected to 
discriminatory treatment placing them at a disadvantage with respect to their 
allegedly less inhibited foreign competitors. They will also complain that their 
relations with foreign governments and customers are deteriorating, because 
the Sherman Act makes it impossible for them to do business in a way that 
conforms to the traditions and business customs of foreign countries. 

The anwer to this dilemma is not to abandon the free enterprise policies that 
are responsible for our great economic strength, but to try to spread the geo- 
graphic scope of those policies. We can best justify our position of economic 
leadership of the free world by exporting our general philosophy of competition. 
It is unrealistic, however, to expect other countries uncritically and immediately 
to adopt the antitrust system as we apply it in the United States, though they 
have recently made notable progress in that direction. Other countries must 
be free to enact at their own pace the type of antitrust laws that conform to 
their views of enlightened public policy. The utmost that we can do at this 
time is, by a process of education, negotiation, and international cooperation, to 
support other countries in their fight against restrictive business practices, to 
persuade those countries to adopt antitrusts as a general principle, and to try to 
secure the adoption of minimum standards of antitrust performance. 

In view of what I have said about the limited effectiveness of purely national 
enforcement of antitrust policy, if the problem of private restrictions in interna- 
tional trade is to be licked, it will have to be by some form of international 
cooperation embracing the major industrial powers of the world. Suggestions 
for such cooperative action against restrictive business practices have been made 
in the Economic and Social Council of the United Nations and in the Council of 
Europe. Because of my role in the past as Secretary of the United Nations Ad 
Hoc Committee on Restrictive Business Practices, I do not wish to be on record 
as an advocate for or against any particular mechanism for international col- 
laboration. But we have already seen that the United States by itself cannot 
take efficacious action against even those restrictive business practices that ad- 
versely affect its own foreign commerce. Also, in countries which are as largely 
dependent on foreign trade as are our European allies, some kind of international 
machinery for helping to free international trade from cartel restrictions is a 
prerequisite to effective domestic anticartel measures. Conversely, effective ac- 
tion against international cartels is aided by adequate national legislation making 
possible the investigation, examination, prevention, and control of restrictive 
business practices. What we should therefore aim for in the immediate future 
is the assurance, within an international framework, of minimum national 
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standards of antitrust prevention and control of restrictive business practices 
covering both the internal and foreign trade of countries. 

The argument has sometimes been advanced that the industrial countries of 
the world, with the exception of Canada, represent completely sterile soil for 
the seeds of competition. I do not concur in this pessimistic outlook. Habits 
of cartelization and business restrictionism have, of course, been ingrained in 
the industrial fabric of many countries for close to a century. Nevertheless, we 
should not forget that, while this committee is considering the proposal of the 
Attorney General’s Committee to repeal the antitrust exemption for resale price 
maintenance, Sweden, Canada, and, to a certain extent, France have already 
outlawed this practice. The Attorney General’s Committee has been debating 
whether to raise maximum fines for Sherman Act violations to $10,000 or $50,000, 
yet the Buropean Coal and Steel Community has been authorized to impose fines 
of up to 10 percent of the annual turnover (and, in the case of daily violations, 
up to 20 percent of the daily turnover) of firms violating the anticartel provisions 
of the Community’s treaty. While the only remedy for patent suppression in 
this country is the cumbersome one of establishing that the patent was subject to 
antitrust abuse, practically all of the other countries of the world have in their 
patent statutes direct sanctions against such abuse. 

In the past half-dozen years, a Monopolies and Restrictive Business Practices 
Commission has been set up in the United Kingdom that has issued many anti- 
trust reports which compare favorably with those put out by the Federal Trade 
Commission. Sweden, which already had far-reaching requirements for the 
registration of restrictive business practices, has established a Freedom of Com- 
merce Board with positive regulatory powers, which has eliminated many restric- 
tive agreements. The European Coal and Steel Community is currently estab- 
lishing a free market covering the coal and steel industries of six Huropean 
countries and fighting against cartel agreements that restrict competition within 
that common market. The Government of Western Germany has made an ex- 
tremely forceful effort to liberalize what had been considered one of the most 
cartelized economies in the world, and a great measure of that country’s startling 
economic recovery is due, I think, to this effort. Interesting developments de- 
signed to break down restrictive practices have taken place or are in prospect 
in Western Germany, Belgium, Denmark, Japan, Ireland, the Union of South 
Africa, and Finland. 

These developments do not, of course, mean that antitrust, as we view it, has 
become established in the thinking of businessmen and governments abroad. It 
does mean that imaginative public officials and businessmen are beginning 
in some degree to grasp the potentialities of competition as a way of life. These 
supporters of freedom of trade are having a difficult battle against the forces of 
inertia and uninformed public opinion. We should not let them down, but give 
them all possible assistance and cooperation. 


Mr. Timpere. First, what is this country’s stake in an effective for- 
eign antitrust policy ? 

Second, has the enforcement of the Sherman Act created such diffi- 
culties for American foreign business as to suggest changes in the law? 

Third, has antitrust enforcement in foreign commerce been consist- 
ent with other governmental policies relating to national defense and 
foreign relations ? 

Fourth, has the Sherman Act been effectively enforced in foreign 
commerce ¢ 

Fifth, what legislation would help this country more effectively 
achieve its overall antitrust objectives? 

Sixth, what can or should be done to promote an anticartel policy 
in countries other than our own ? 


THE UNITED STATES STAKE IN AN EFFECTIVE FOREIGN ANTITRUST POLICY 


There are five basic objectives of antitrust enforcement in the for- 
eign field. First, the national public interest is clearly impaired when 
the operations of foreign cartels succeed in withholding needed com- 
modities from American industry, or in supplying such commodities 
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at unreasonably high prices or on unfair terms. During World War 
II, the inability to procure critical and strategic materials in sufficient 
uantities struck at the very marrow of the war effort. Since World 
War II, the tremendous increase in governmental offshore procure- 
ment has brought home to the Defense Department and the Foreign 
Operations Administration the desirability of having multiple com- 
petitive sources of supply and of the cost savings to the American 
taxpayer when competitive bidding takes place. 
cond, it is to this country’s self-interest to try to eliminate the 
cartel barriers that keep American exporters from entering foreign 
markets. In addition, the Federal antitrust laws contain provisions 
directed against foreign cartels dumping their products on our domes- 
tic markets. These provisions are food to enforce, and the occasion 
has not arisen in recent years to put them into operation, but they do 
exist as potential remedies should the threats of such competition- 
destroying tactics materialize. 

A more recently apparent, but nonetheless cogent, reason for an 
energetic foreign antitrust program is the fact that, as the Randall 
Commission on Foreign Economic Policy so well puts it, restrictive 
price, production, Hee gellar ew vee arrangements limit the willingness 
of American citizens to make investments in foreign countries and 
rodent the benefits of those investments to the countries receiving 
them. 

I pass next to two vital economic and political interests which this 
country has in having the economies of our free world allies function 
free of the cartel restrictions that limit production and raise prices. 

The more a country is enmeshed in cartel restrictions that lower 
production and manipulate price, the lower will be its volume of ex- 
ports and hence the lower will be the volume of the imports it can 
absorb from the United States and other countries. Moreover, cartel 
restrictions, particularly those involving the division of territorial 
markets among competing producers, serve to prevent an “economical 
international division of labor,” a concept which I am glad the com- 
mittee endorsed. In short, we and the entire international community 
will gain in the long run from permitting countries to specialize in the 
production of those commodities for which their respective costs of 
production are relatively low. Thus, in two important ways the 
adoption by our free world friends of an effective anticartel policy 
would raise the absolute level, and improve the comparative salbidine, 
of international payments and international trade. 

Freedom from cartel restrictions in a country means greater pro- 
duction and higher standards of living for that country. A distin- 
guished team of British industrial engineers recently concluded that 
the industry of this country was from 11% to 3 times as productive as 
that of the United Kingdom, and attributed this difference in relative 
efficiency in great part to the “sharp and urgent competitiveness of 
the United States economy.” The achieving of higher levels of pro- 
duction and standards of living would of course substantially aid the 
defense of the free world, both from a material and a political stand- 
point. Higher productivity is one of the best answers to Communist 
propaganda, which has made great capital of the failure of demo- 
cratic governments to take vigorous action against monopolies and 
cartels. The presence of strong Communist Parties even in Catholic 
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countries like France and Italy is in large measure due to discontent 
arising out of underproduction, underconsumption, and inflation, all 
of which are caused in large part by the restrictive practices pursued 
by their national industries. 

This appraisal of the short- and long-term interests of the United 
States in a vigorous anticartel policy has been generally endorsed 
by the Congress in the so-called Thye amendments to the Mutual 
Security Act, and in the Benton amendment which preceded it, both 
of which laws were passed by a bipartisan vote. I can most appro- 
priately conclude this portion of my testimony by quoting part of the 
Thye amendment and raising the general question with this committee 
as to whether we have done enough to implement this sound declara- 


tion of national policy: 


The Congress recognizes the vital role of free enterprise in achieving rising 
levels of production and standards of living essential to the economic progress 
and defensive strength of the free world. Accordingly, it is declared to be the 
policy of the United States, in furtherance of the objectives of this act, to en- 
courage the efforts of other free countries in fostering private initiative and 


competition, in discouraging monopolistic practices * * * 

I pass now to the difficulties that the United States foreign trader 
is said to have encountered in connection with carrying on his activities 
in conformity with the antitrust laws. I believe that the alleged 
difficulties encountered by American business because of the applica- 
tion of the antitrust laws to foreign commerce have been unduly 
magnified. 

Mr. Materz. Do you think they have been unduly magnified by the 
Attorney General’s Committee report ? 

Mr. Timeerc. Well, as a matter of fact, Mr. Chairman, I think 
that the Attorney General’s report serves to indicate that the diffi- 
culties are not as great as had been previously anticipated. The At- 
torney General’s report indicates that the same standards are to apply 
to foreign commerce as to domestic commerce. We have the same 
problems with respect to exclusive distributorships and contractual 
licensing arrangements in foreign and domestic commerce, and the 
Attorney General’s Committee report seems to come out with only 
one illustration of a special difficulty arising in foreign commerce. 

That is the situation where American business is allegedly deterred 
from putting its patents and other technology to the aid of other 
countries and where apparently American business would like to 
carve out a division of territories. The feeling is that if an American 
business firm is to invest patents and know-how abroad, it should be 
guaranteed a certain degree of immunity from foreign competition 
in this country. To a certain extent American business has that al- 
ready in the sense that a good patent would be a complete protection 
against such competition. For the rest, I think that it is completely 
possible to work out an arrangement which will be within the rule of 
reason of the Sherman Act and at the same time will give to American 
business reasonable compensation for its technology and for its capital 
investment. 

Some of this apprehension as to the dangers that American business 
is encountering 1s due to the interpretation that has been given to 
stray sentences in court decisions that have been taken out of their 
factual context and so exploited as to arouse in many people neurotic 
apprehensions that the American courts were ambitiously and im- 
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properly exercising an extraterritorial jurisdiction. Similarly ill- 
founded fears were disseminated that the mere use in foreign countries 
by American businesses of patents, trademarks, and incorporated sub- 
sidiaries was a direct invitation to antitrust prosecution ; and that our 
courts’ exaggerated zeal for antitrust enforcement would leave to sub- 
verting the respect which the rules of private international law dictate 
we must have for the laws and institutions of other countries. 

Close analysis of the relevant cases dispels these fears. And I 
think on the whole the Attorney General’s Committee report has made 
a close analysis. 

It indicates that the courts have limited the application of the 
antitrust laws to arrangements “involving restrictions on American 
imports and exports of goods or capital” or “unreasonably restraining 
competition on American domestic markets.” 

The Cuarrman. What was your specific experience in the interna- 
tional cartel field while you were with the Department of Justice? 

Mr. Trmperc. Mr. Chairman, I would say that I have been person- 
ally and deeply involved in some 25 to 30 international cartel cases. 

The CrarrMAN. Will you give some examples of what you call ill- 
founded fears that you speak of on the top of page 6 of your statement? 

Mr. Timserc. I think one of the best known of those examples are 
the inferences that were drawn from the Timken case. In that case 
the defense of Mr. Justice Jackson in the Supreme Court had spread 
pretty widely in legal and lay circles the notion that the mere existence 
of a parent subsidiary relationship between two corporations engaged 
in foreign commerce would be sufficient to lay the basis for a conspiracy 
charge under section 1 of the Sherman Act. 

The Attorney General’s Committee report points out quite properly 
that Justice Jackson’s opinion was based on an assumption which was 
contrary to the facts of the case; the American Timken Co. had not 
suddenly set up a wholly owned foreign subsidiary for reasons of 
business convenience, but had in fact acquired a stock interest in a 
British competitor of 20 years’ standing. The dissent was also based, 
as the report points out, on an interpretation of the Supreme Court’s 
majority opinion which that opinion need not bear. 

Mr. Mauerz. Are you saying, Mr. Timberg, that the majority of the 
Attorney General’s Committee is in disagreement with the decision of 
the Supreme Court in the Timken case? 

_As I understand it, the Supreme Court in Timken refused to require 
dissolution, and I was somewhat confused by the recommendation of 
the Attorney General’s Committee in that respect. Judge Barnes 
and I had some discussion about it; I pointed out that at page 36 of the 
Attorney General’s Committee report, the Committee seemed to disap- 
prove of the Supreme Court decision on the basis that it did not require 
dissolution. Judge Barnes indicated that that statement at page 36 
represented the views of the minority of the Committee. Do you have 
any comment ? 

Mr. Trmperc. m9 first comment is that I had not so read the state- 
ment, because usually the paragraphs which expressed the minority’s 


viewpoint were keyed in to make that fact clear. 

If that is in fact the case, then I obviously would have to change 
my mind about commending the Attorney General’s report for its 
courage in this section and about pointing out an inconsistency with 
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what it had said in a later section, where it seems to regard the 
Timken case in a different light. itd 

I would say, therefore, that if in fact this is the opinion of the 
minority of the committee and not of the majority, then whatever 
credit I have assigned in my fuller statement to the majority of the 
Attorney General’s Committee belongs to the minority. Regardless 
of who said it, this particular paragraph is correct. 

Mr. Maerz. Thank you. 

Mr. Harkins. On this question of the parent and subsidiary con- 
spiring, on page 34 of the Attorney General’s Committee report it 
says: 

The substance of the Supreme Court decisions is that concerted action between 
a parent and subsidiary or between subsidiaries which has for its purpose or 
effect coercion or unreasonable restraint on the trade of strangers to those 
acting in concert is prohibited by section 1. 

So there is apparently no question that the parent and a subsidiary 
can conspire in violation of the Sherman Act. 

Mr. Timperc. As I understand the existing law, there is no question. 
There must have been at least five domestic cases holding that a parent 
can conspire with its own subsidiary before the first international 
case raised the issue. 

And it seems to me rather unfortunate that when the issue was 
finally raised, it was raised in terms of a dissenting opinion which 
based itself exclusively on a single colloquy with Government counsel, 
as far as its analysis of facts were concerned. 

One of the things that I do want to commend the Attorney Gen- 
eral’s committee for is the fact that it did go into the facts of some 
of these cases and demonstrates that so far the district courts have 
acted with eminent good sense in applying the law. 

For example, in a certain passage dealing with patents, the report 
starts out with a strong emphasis on the fact that solid patent rights 
may provide a lawful main purpose to which restrictions may be 
ancillary and therefore legal, so that one would expect to find some 
references to court opinions that had ignored this rule. The fact 
of the matter is that the Attorney General’s committee’s report refers 
to four decisions in which it was held that the patent agreements were 
ancillary to an illegal antitrust purpose. if seer with respect. to 
trademark judgments. 

So that I would say that in forgeign trade, while you will still 
have thorny questions such as whether exclusive distributorships or 
exclusive patent licenses in general are valid under the antitrust laws, 
they will continue to have to be answered for foreign commerce as 
for domestic commerce in terms of case-by-case analysis, by trained 
lawyers and economists. 

Mr. Rogers. Then you wouldn’t apply a universal rule as the regard 
to the Sherman Antitrust Act as it deals with foreign commerce. If 
the rule would result in a tremendous disadvantage to the Ameri- 
can manufacturer or running him out of business in the foreign 
country by the enforcement of a decree in this country, you wouldn’t 
favor that; would you? 

Mr. Timperc. Well, posed in the abstract, Mr. Congressman, I’m 
sure no one favors running American business out of a country. 

Mr. Rogers. You say that each case must, as I understand, stand on 
its own bottom. 
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Mr. Timperc. That’s right, sir, 

Mr. Rogers. And if it must stand on its own bottom, then, each case 
must be looked at separately. I am just trying to get your thoughts 
as to what position we should take in the event it is demonstrated that 
in order for American companies to compete with these foreign car- 
tels, it is necessary for them to carry on what is admittedly in this 
country a violation of the Sherman antitrust law. 

Now, would you say that we should extend the act so far as to drive 
American companies out of those countries ¢ 

Mr. Timpere. I can only answer that by saying, Mr. Congressman, 
that in my experience I just haven’t run across any case where the 
accommodation couldn’t be made, and I would say that you have to 
have some regard to whether all of American foreign business will be 
able to conduct business abroad. 

Mr. Rogers. Now, when you say “all,” if it should apply to one 
single industry and the other 90 percent could operate all right, you 
would be willing to limit that to 10 percent, then ? 

Mr. Trmeerc. I am afraid, Mr. Congressman, what you might find 
is that if you allowed it to the 5 or the 10 percent, and carved out an 
exemption from the antitrust laws for that possible 5 percent—I put 
it much lower than that—that you would find yourself making dif- 
ficulties with respect to the competitive position of all of American 
business. 

In other words, you have to be very careful about the type of exemp- 
tion that is made. 

Mr. Rogers. Do I understand from your previous statement, that in 
your experience you have not run across any instance where an Amer- 
ican company living up to our antitrust laws at home has had a dis- 
advantage in competing with these cartels of other nations that are 
recognized as legal by such nations ? 

Mr. Trmperc. Well, that has been my general experience. As a 
matter of fact, most of the negotiations for relief in the international 
cartel cases that I happened to be engaged in would start out with 
statements to the effect that : 

Well, we just don’t see how we can keep on doing business in international 
trade unless * * * and we think that the relief that the Department of Justice 
is thinking about is illusory because we just can’t get into those markets unless 
we play ball. 

My experience has been that in almost all of those cases they have 
been able to get into foreign markets, despite their own prior state- 
ments that they couldn’t. 

Now, I should point attention to one thing which I believe to be the 
law, sir, and it may be a clarification. I do believe it to be the law 
that if a foreign government actually requires an American business 
us a condition of doing business in that country to abide by production 
restrictions or price limitations, such a requirement, if it is in fact 
exercised, brings the thing out of the category of an antitrust violation. 

As I interpret the American Banana case—— 

The CHatrMan. That is where the Government—— 

Mr. Trmpera. That is where the Government steps in. 

The Cuarrman. Compels the American exporter to establish quotas, 
restrict production, and promulgate certain prices which should be 
consistent with the prices charged by the competitors of the Amer- 
ican exporter in those particular fide 
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Mr. TrmsBerec. That’s right, Mr. Chairman. 

The CHatrman. In your experience with the Antitrust Division, 
have you ever found an antitrust exemption granted under the Webb- 
Pomerene Act for exporters engaged in foreign commerce, which was 
not indirectly or covertly made applicable by the companies involved 
to domestic commerce ? 

Mr. Trmperc. I cannot go much into the details of many of these 
eases because they were settled under consent-judgment procedures 
where the confidences of parties have to be protected. 

But I have had the feeling that certain types of interchange of in- 
formation, for example when companies exchange price lists among 
themselves or when they allocate quotas, cannot help but have an 
effect on domestic commerce. 

The Carman. For that reason, do you come to the conclusion 
which I have come to that we should repeal the Webb-Pomerene Act? 

Mr. Trmpere. That was one of the recommendations that I was 
prepared to make to this committee, Mr. Chairman. 

Mr. Rocers. The purpose was, as you recognize, that if a foreign 
government insisted upon certain restrictions as to production and 
things of that type, in order for products to come into that country, 
we shouldn’t punish our own companies if they joined. 

Mr. Trmperc. I went a bit stronger, Mr. Congressman. I said I 
didn’t think it was even a violation of the Sherman Act. In other 
words, it wasn’t a situation where you had to get a remedy. 

The Cuatrman. That is the law. 

Mr. Trmpere. That is the law. 

The Cratrman. The cases have so decided. 

Mr. Harxrns. Even though that is the law, so far as restrictions 
to gain access to one particular country, of course those restrictions 
could not be applied outside that country. 

Mr. Trmperc. I think that is quite correct, and it is rather important, 
I think, that one be sure that one has a completely convincing state- 
ment that the foreign government required this to be done. 

In many of these cases, Mr. Chairman, you will find people saying, 
“Well, we can’t do business except by joining the cartel,” and when 
you try to analyze that statement it means, “Well, those are the cus- 
toms of the community, and we get into difficulties with foreign 
competitors.” 

There is a great difference between getting into difficulties with a 
foreign government and getting into difficulties with a foreign com- 

etitor. 

" Mr. Rocers. I notice in the first part of your statement you take 
up the question, I believe it is on page 4, about higher production. 
You state: 

The achieving of higher levels of production and standards of living would 
of course substantially aid the defense of the free world both from a material 
and a political standpoint. 

If we are going to keep a monetary balance between those coun- 
tries, is there anything wrong with an American manufacturer who 
desires to enter a market to sell, as the International Harvester Co. is 
reputed to have sold combines and tractors in South America, cheaper 
than it sells them to the American consumer? Is that a good practice, 
or is that a violation of the Sherman Antitrust Act? 





ANTITRUST AND MONOPOLY PROBLEMS 427 


Mr. Trwpere. I don’t think adopting a two-price system for foreign 
trade, Mr. Congressman, by itself is a violation of the antitrust laws. 

Provided that what International Harvester does is not designed to 
throw another American competitor out of competition in a foreign 
country, I would say that there was nothing wrong with that. 

Mr. Rocers. But the International Harvester Co., John Deere, Gen- 
eral Motors, or most all big manufacturing companies in this country 
say that if they are free to produce and get larger consumption, they 
could produce the items cheaper than they could if they had to trade 
at home only. 

Now, with reference to disposing of this surplus at a lower price 
to other countries, suppose American manufacturers did sell at a 
lower price to other countries resulting from an agreement among 
themselves to produce more, would you say that those manufacturers 
in this country, then, are violating the Sherman Antitrust Act? 

Mr. Trmperc. If they had an agreement among themselves that 
didn’t qualify under the Webb-Pomerene Act, and agreed to sell their 
ee and if they didn’t qualify under that exemption, then I 
think they would be violating the Sherman Act; yes, sir. 

Mr. Maerz. Suppose these manufacturers agree to pool their pro- 
duction facilities to sell abroad without anything more, would that be 
a violation of the Sherman Act? 

Mr. Trmperc. You mean pool their productive facilities, but make 
individual sales rather than through 

Mr. Materz. That is correct. 

Mr. Trmpere. I think that would depend upon an appraisal of the 
effect that that had on competition, and I mean on American competi- 
tion, not on foreign competition, and I would say that it would be a 
dangerous thing for manufacturers to engage in. 

Mr. Rocers. But the American manufacturer comes back and says, 
“If I can make more, I can sell it probably a little cheaper at home, 
if I can dispose of that surplus.” 

Mr. Trmpere. I think you have to look at it from the other stand- 
point, Mr. Congressman. 

We do have as a matter of fact in Europe a rather competitive auto- 
mobile industry. If the Europeans got together and were to do that 
same type of thing 

Mr. Rogers. As an example, what tax do you pay on an American 
automobile when it goes into British territory? It is up to 45 percent 
of the cost. 

Would you say that where they charge that 45 percent as a tariff, 
or whatever you want to call it, we oll be justified in saying under 
the Pomerene Act, that since you have got to meet that 45-percent 
tariff you may sell it cheaper in order to be in competition with them, 
and still be within the protection of the Sherman Antitrust Act? 

Mr. Trmperc. I think this highlights the problem, Mr. Congress- 
man. When the Webb-Pomerene Act was originally passed in 1918, 
the real problem that Congress thought it had was this: That you 
were dealing with monopolies and with state trading corporations in 
carey and therefore you had to allow American exporters to com- 

ine. 

I think nowadays what would happen would be that regardless of 
whether you had a Webb-Pomerene Association or not, if the British 
Government decided that they had to employ Britishers to manufac- 
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ture automobiles, they would simply go ahead and put a tariff or some 
type of quota or exchange control into operation that would keep 
automobiles out. 

I think that any country, as I see it at present, be it the United 
Kingdom or be it one of the South American countries, that wants 
to keep an American product out, will do so if it is undercutting a 
domestic industry, mal will use its tariff and its import quota and its 
exchange control powers in order to do that. And that I think the 
Webb-Pomerene Association would be powerless to affect. 

Mr. Rogers. Suppose the foreign countries should combine and say, 
“Well, instead of letting your automobiles come here at all, we will 
just put an embargo on, period.” That was one of the things that 
has led to these last two world wars. If that should occur, would a 
combination of American manufacturers, combined for the purpose 
of trying to break into that market, be a violation, or should that kind 
of a setup be exempted ? 

Mr. Timperc. Well, it is my feeling, Mr. Chairman, that American 
automobile manufacturers or agricultural machinery manufacturers 
can and do get into foreign markets on their own basis. Henry Ford 
II has made quite a few statements in which he points out that it is 
perfectly possible, particularly for the larger American firms who 
want to build up their own goodwill, to get into those markets and 
on a competitive basis. 

Mr. Rogers. But in order to get in on a competitive basis, you 
wouldn’t recommend that there be a combination, say, of Ford and 
General Motors and Chrysler to make sure that all of them got in 
there. That is if they did combine for that purpose, that would be a 
violation of the Sherman Antitrust Act. 

Now, in turn it could affect the American market. No doubt you 
are familiar with the so-called oil:cartel where, if we have a shortage, 
they bring in a certain amount. That in turn controls the price in 
this country. 

Now, should we punish them for that in all instances? Where do 
we begin? That is what I am trying to figure out as it relates to the 
foreign trade. 

Mr. Trmpere. Well, it would seem to me that I was limiting myself 
to the Webb-Pomerene Act, and I was pointing out that it was largely 
an obsolete statute in the sense that I think developed, it was directed 
toward an evil which is no longer the evil that confronts us. 

Mr. Rocers. Then as I understand it, you concur with the chair- 
man here that it should be repealed. 

Mr. Trmpere. That’s right. 

Mr. Rogers. And an American manufacturer who attempts to get 
into foreign trade which may result in a violation of the Sherman 
Antitrust Act, would be subject to punishment in this country if Webb- 
Pomerene is repealed. 

The Cuarrman. If I may put words in your mouth, you say that 
they don’t need the Webb-Pomerene Act. 

Mr. Trmperc. That has been my statement. 

Mr. Rocers. That is based upon the theory that a single company— 
take General Electric Co. as an example—could meet all the compe- 
tition. 

Mr. Timeerc. It seems to me the way in which in fact General Elec- 
tric and Westinghouse and the oil companies are doing business 
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abroad, developing their own individual goodwill, and it seems to 
me to be in fact the way in which foreign manufacturers are doing 
business in this country. In other words, they are trying to build up 
a goodwill and trying to - a toehold for their own individual prod- 
uct in this country, and when they come in, when they put in a bid for 
some project, they haven’t said, “Now, we would like to apportion this 
bid out among us.” 

They have come in and they have said, “We can compete in the 
United States and we can compete on the basis of our know-how and 
our cost.” 

I see no reason why American companies which would seem to me 
to be as strong and in possession of as much know-how, cannot go to 
a foreign country and say, “We want to get acceptance for our par- 
ticular product.” 

If they are kept out by a tariff or by an import quota, that is a 
problem that doesn’t concern the antitrust laws. That is something 
for the State Department. 

Mr. Roecers. I know, but you say you recommend the repeal of the 
Webb-Pomerene Act, as the chairman does. When that is done, the 
American company is subject to the Sherman Antitrust Act in this 
country. 

The point that I am trying to find out about is that if the American 
manufacturer, in order to get into that territory, runs into a condition 
that is competitive to the point that it is necessary for him to meet the 
competition, the only way he can do it is combine with other American 
manufacturers in order to get the job done. You still think that he 
should be prosecuted, then, under the Sherman Antitrust law, if he 
does that? 

Mr. Timpera. I think the answer is yes, and it is for two reasons. 

First, because with all due deference, Mr. Congressman, I think 
that the illustration is a hypothetical one. I don’t believe that Inter- 
national Harvester—and I am only choosing an illustration—would 
really cut it costs very much if it got together and pooled its produc- 
tion resources with Deere. I really don’t think that it would make 
much difference. 

Mr. Rogers. Then let’s put it in reverse. 

You recall about a year ago, wasn’t it, we were going to give some 
locomotives and boxcars to India. The locomotive works up in 
Pennsylvania, I believe, came out second-low bidder, and the foreign 
competition came out the low bidder. 

If it should develop that the foreign company combined with others 
to submit a lower bid, and this was in violation of the Sherman Anti- 
trust law in this country, do you think that this Government should 
then say, “Well, you have violated the Sherman Antitrust law in this 
country in getting the combination together in order to bid on these 
locomotives, and as a result we shouldn’t accept your bid”? 

Mr. Trmperc. Mr. Congressman, I understand that that is exactly 
what the Mutual Security Administration has been doing abroad, 
and the defense procurement agencies. They have found eindatves : 
confronted with combined bids. 

Mr. Rogers. Yes. 

Mr. Trmperc. And they have thrown those bids out. Now, usually 
that is on the basis, of course, that with everybody getting together 
the bid is higher than it would be if they competed, but it would seem 
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to me that you can’t make a special rule for the very rare case in 
which you might argue that competitors will get together on a point 
bid for the purpose of quoting the Government a lower price. 

The usual rule, and you have got to think, in antitrust enforcement, 
in terms of a rule, is that when competitors get together, it is for the 
ee of getting the very best price that they can. The Webb- 

omerene Act was passed on that assumption. 

i Mr. Rocers. Yes; but you are going to repeal the Webb-Pomerene 
ct. 

The Cuarrman. May I inject something there? Wouldn’t you say, 
Mr. Timberg, that the Webb-Pomerene procedures—and they have 
been criticized for this—are, to use the language of the Attorney 
General’s Committee’s report, are a spur to international cartel 
arrangements ? 

Mr. Trmperc. I think there has been evidence to the effect that 
Webb-Pomerene associations have functioned in connection with inter- 
national cartel arrangements, and that they have been formed with 
that purpose in mind. 

The Cuatrman. And secondly, that Webb-Pomerene associations 
which came out of the Webb-Pomerene Act, have repercussions and 
effects upon domestic commerce, in that the members usually apply 
the same rules to domestic commerce as they do to foreign commerce. 

Mr. TimperG. If the Webb-Pomerene Act is read literally, I find it 
difficult to see how that act can be complied with, because it seems to 
me that, in order for the theory of the Webb-Pomerene Act to work, 
you must have basically a monopoly of the American producers who 
are engaged in export trade, and secondly, it seems to me that, once 
you have enough control over foreign trade for a Webb-Pomerene 
association to work, you can’t help but hurt American domestic 
competitors. 

The Cuarrman. The Attorney General’s report reads in part as 
follows, page 113: 

Indeed, today, exports of Webb-Pomerene associations account for less than 
6 percent of the United States export trade. 

The Federal Trade Commission informs us that as of 1954 only 44 export 
associations were registered. Moreover, since Webb-Pomerene passage, 104 ex- 
port associations have been dissolved. 

Would you say 44 export associations is a large or rather small 
number of associations to be organized under that act? 

Mr. Trmpere. Well, I think that 6 percent of American trade is more 
the figure that I would say was important. I would say that that is 
possyoly a small percentage by American standards, but it is a pretty 

arge one by the standards of other countries, the bulk of whose na- 
tional income may come from foreign trade. 

I think that is a large number of associations from an enforcement 
standpoint. And apparently it has been a larger number than the 
Federal Trade Commission has been able to police. 

The Cuatrman. Has there been much policing of these associations? 

Mr. Timpere. My impression is that from about 1918 to 1940 there 
was almost no activity at all. 

The Cuatrman. Up to 1940 there had been no activity ? 

Mr. Trmperc. No activity. The difficulty is that, in sate to qualify 


for the Webb-Pomerene exemption, all that you really have to do is 
to file your articles of association, 
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The CuarrMan. You mean the Federal Trade Commission and De- 
partment of Justice have done practically nothing since 1940? 

Mr. Trmserc. No, up until 1940. Subsequent to that time there has 
been considerable activity both by the Federal Trade Commission and 
by the Department of Justice. 

The United States Alkali case was the outgrowth of a Justice De- 
partment proceeding, and the Federal Trade Commission has cleared 
up some of the soft spots, let’s say, in antitrust enforcement. 

But on the whole I don’t think that there has been any thorough- 
going analysis of whether the Webb-Pomerene Acct is still responsive 
to what American foreign trade needs these days, and any compre- 
hensive statement as to whether there are sufficient antitrust 
guaranties. 

Mr. Harxrns. One of your criticisms of the Webb-Pomerene Act 
was that the exchange of statistics and other cooperative programs 
necessarily result in the restriction of the competition of the members 
in the United States. Would you say that would be equally true to 
joint manufacturing and producing ventures abroad by American 
companies ? 

r. TrmperG. I would think that you would certainly have to watch 
it, because if the companies exercise control over joint manufacturing 
enterprises abroad, they could very easily get into a situation where- 
by they were regulating their domestic concerns. 

I would say there was a danger there, but I wouldn’t want to go 
as far as to say that you must necessarily infer any illegal or un- 
desirable domestic interchange of information from the mere fact that 
you had foreign joint manufacturing subsidiaries. I think it would 

ave to be a question of proof in each case. 

Mr. Harxrys. Could it happen? 

Mr. TrmBerG. It could happen. 

The CHarrman. Mr. Timberg, I must ask you to get down to your 
recommendations. You have got three legislative recommenda- 
tions, and you might hurry along, because we have another witness 
this afternoon. 

Mr. Timpera. Well, I think that my first recommendation had been 
the one relating to the repeal of the Webb-Pomerene Act which has 
been discussed. I merely wish to say here that what was enacted in 
1918 as a purely defensive measure no longer suits the needs of the 
times, and that what we should do instead is our best to persuade other 
countries in line with the policy of the Thye amendment, to abandon 
their cartels rather than under the guise of self-defense, imitate the 
restrictive practices of other countries. 

If the small exporter needs aid—and here I come to my second 
suggestion—a far more effective way of providing such assistance 
under the present changed circumstances of foreign trade is for this 
Government to initiate an export credit and exchange transfer in- 
surance program. The main risks encountered by the American ex- 
porter are the commercial risk that his customers may fail to pay their 
debts and the political risk that exchange controls and other acts of 
ct governments may make it impossible for him to be paid in 
dollars. 

Because of these uncertainties commercial banks have been deterred 
from extending loans to exporters, and exporters have been unwilling 
to extend long-term credits to their buyers. This inability to extend 
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medium and long-term credits to foreign buyers constitutes a major 
respect in which the American exporter is currently at an economic 
disadvantage in world markets. 

The CuHarrman. Would that be a Government insurance agency, 
or what? 

Mr. Tirmserc. Mr. Chairman, my notion is that it would be an 
agency which would make the maximum use possible of private insur- 
ance facilities, but would step in to back up those private insurance 
facilities, either by reinsurance or by taking the risks that private 
insurance is not willing to take. 

For example, private firms are unwilling to loan or to insure any 
extensions of credit going beyond 30 or 90 days. Therefore it might 
be that in the intermediate and long-term credit field the Government 
might have to step in more than in the case of short-term credits. 

The Cuarrman. How would you arrive at guaranteeing the pay- 
ment of bills, which is what it amounts tof Wouldn’t that make 
the exporter rather careless in his dealings? He would rely exclu- 
sively on the insurance that he has. 

Mr. Trmeerc. Most of the insurance schemes that have been put 
in operation, and 16 European countries had something like this 
before World War II, have provided that, whatever the Government 
does, it should never insure the full amount of the loan. 

Therefore it has been suggested that, even in the case of so-called 
political risk, the insurance extends only to, let’s say, 85 or 90 per- 
cent of the loan. It has been suggested that, in the case of commercial 
risks, it perhaps goes lower down to 65 or 70 percent. In that way 
the American exporter still retains the incentive to see to it that he 
grants sound credit and doesn’t go off halfcocked. 

The CuHamrman. Would this be a guaranty against fluctuation of 
currency ¢ 

Mr. Trmperc. Well, I think that it could take into account what 
is more important than fluctuations in currency, that is the inability 
to get paid in dollars at the appropriate time. 

If it, in fact, took care of the problem of inconvertibility, which 
is this inability of the American exporter to get dollars, then it would 
automatically, I think, take care of currency fluctuations, because the 
American exporter stipulates for payment in American dollars. 

The Cuatrman. It took care of convertibility, it took care of risk, 
and I imagine something in there also guaranteed against confiscation. 

Mr. Trmperc. That seems to me to be pretty much within the 
legitimate ambit of this system. 

The Cuarman. If it contained insurance for all those contin- 
gencies, wouldn’t the insurance premium be rather high ? 

Mr. Trmperc. There are, of course, actuarial problems. It has been 
my understanding that the rate has not been high, because, in the 
first place, the risks have turned out not to mabietaline: 

Obviously any rate is dependent upon the degree of risk. But it 
would be based presumably on the exporter’s prior experience, let’s 
say, over a 5-year period, and he could be given the option of not 
insuring a certain amount of loss and obtaining a lower rate. This 
is a detail that might come in in the administration—— 

The Cuamman. Would there be a limitation on the duration of 
the risk, the length of the credit ? 
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Mr. Trmperc. Well, I think that this agency and private individ- 
uals should be encouraged to put whatever term on the risk is con- 
sistent with the needs of the exporter, and his legitimate prospects for 
getting ao 

I would think that our major difficulty these days is that private 
credit so far has only been willing to step into the situation of the 
90-day or at most 6-month risk. And there are cases where, in order 
to compete with a foreign exporter, you have to think in terms of 
credit of at least 2 or 3 years. 

The CHarrman. Two or three years? 

Mr. Trmpere. Two or three years, perhaps longer in certain cases. 

My third suggestion is that the Congress enact legislation whereby 
an antitrust violator, whose practices have excluded competition or 
raised prices and whose product is protected by a tariff, may, in 
appropriate circumstances, lose the benefit, in whole or in part, of that 
tariff. Our Canadian neighbors have had such legislation on their 
statute books for a long time. Even if the provision is not called 
into frequent play, its existence will serve as a constant reminder that 
no one can monopolize or restrain the American domestic market with- 
out subjecting himself to foreign competition. 

Mr. Maerz. Suppose a company does a rather small percentage of 
the total business in the industry, and that company violates the anti- 
trust laws, would you deny the benefit of the tariff to the whole 
industry ? 

Mr. filedies That is one of the reasons why I said that you would 
have to do this “in appropriate circumstances.” I would say that a 
tariff obviously had to apply to the whole industry. 

The Cuarrman. In other words, you would blame the whole indus- 
try for the dereliction of one member. 

Mr. Trmperc. No, I would not. This would be a situation which 
I would not consider appropriate for the imposition of this provision. 

Mr. Materz. Suppose 2 or 3 companies in the industry do 80 per- 
cent of business, and they have been found guilty of violating the 
antitrust laws. Then I take it you would have no hesitancy about 
donee that entire industry the benefit of the tariff protection, is that 
right 

Mr. Trmperc. When you say I would have no hesitancy, I would say 
I have no hestitancy about empowering a court or an appropriate 
administrative agency with the Sieentionsae power. 

Mr. Maretz. What about the 20 percent of the industry which have 
not violated the antitrust laws, they would have to be penalized even 
though they have not been guilty of any infraction of law. 

Mr. Trmpere. It would be an open question in my mind as to whether 
first they were the beneficiaries of the tariff and, second whether 
they might not be helped by increased foreign competition. I repeat 
that, if you adopt such a provision, it has got to be completely discre- 
tionary. 

Mr. Materz. It has to be done on an industrywide basis. 

_ Mr. Trwperea. I think by and large it would have to be done on an 
industry wide basis, so that you would be dealing with either a monop- 
oly situation or an industrywide restraint. I think that is fair. 

The Cuarrman. I am afraid I will have to ask you to conclude with. 
2 few brief remarks. 
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Mr. Timserc. Perhaps my most important recommendation has to 
do with the necessity for going beyond antitrust in this area by way 
of promoting sniboniichieienel dal aboration in this area. We have tried 
in the past to get other countries to adopt anticartel restrictions. 

In countries which are as largely dependent on foreign trade as 
are our European allies, some kind of international machinery for 
helping to free international trade from cartel restrictions is a pre- 
requisite to effective domestic anticartel measures. Conversely, effec- 
tive action against international cartels is aided’ by adequate national 
legislation making possible the investigation, examination, preven- 
tion, and control of restrictive business practices. What we should 
therefore aim for in the immediate future is the assurance, within 
an international framework, of minimum national standards of anti- 
trust prevention and control of restrictive business practices covering 
both the internal and foreign trade of countries. 

The argument has sometimes been advanced that the industrial 
countries of the world, with the exception of Canada, represent com- 
pletely sterile soil for the seeds of competition. I do not coneur in 
this pessimistic outlook. Habits of cartelization and business restric- 
tionism have of course been ingrained in the industrial fabric of 
many countries for close to a century. Nevertheless, we should not 
forget that, while this committee is considering the proposal of the 
Attorney General’s Committee to repeal the antitrust exemption for 
resale price maintenance, Sweden, Canada and, to a certain extent, 
France have already outlawed this practice. The Attorney General’s 
Committee has been debating whether to raise maximum fines for 
Sherman Act violations to $10,000 or $50,000, yet the European Coal 


and Steel Community has been authorized to impose fines of up to 

10 percent of the annual turnover (and, in the case of daily viola- 

tions, up to 20 percent of the daily turnover) of firms violating the 

anticartel provisions of the Community’s treaty. While the only 

remedy for = suppression in this country is the cumbersome 
i 


one of establishing that the patent was subject to antitrust abuse, 
practically all of the other countries of the world have in their patent 
satutes direct sanctions against such abuse. 

In the past half-dozen years, a Monopolies and Restrictive Busi- 
ness Practices Commission has been set up in the United Kingdom 
that has issued many antitrust reports which compare favorably with 
those put out by the Federal Trade Commission. Sweden, which 
already had far-reaching requirements for the registration of restric- 
tive business practices, has established a Freedom of Commerce Board 
with positive regulatory powers which has eliminated many restic- 
tive agreements. The European Coal and Steel Community is cur- 
rently establishing a free market covering the coal and steel indus- 
tries of six European countries and fighting against cartel agreements 
that restrict competition within that common market. The Govern- 
ment of Western Germany has made an extremely forceful effort to 
liberalize what had been considered one of the most cartelized econ- 
omies in the world, and a great measure of that country’s startling 
economic recovery is due, I think, to this effort. Interesting develop- 
ments designed to break down restrictive practices have taken place 
or are in prospect in Western Germany, Belgium, Denmark, Japan, 
Ireland, the Union of South Africa, and Finland. 
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These developments do not, of course, mean that antitrust, as we 
view it, has become established in the thinking of businessmen and 
governments abroad. It does mean that imaginative public officials 
and businessmen are beginning in some degree to grasp the potential- 
ities of competition as a way of life. These supporters of freedom of 
trade are having a difficult battle against the forces of inertia and 
uninformed public opinion. We should not let them down, but give 
them all possible assistance and cooperation. 

The Cuarrman. Mr. Timberg, I want to state this. I find your 
statement most cogent and well-reasoned, and it has been developed 
with painstaking care and rare discernment, and I can assure you 
it is very comforting and very helpful to have had you with us. You 
have given us a great deal of valuable information. 

Mr. Truperc. I wish to thank the Chair and the committee for 
hearing me on this subject. 

The Cuarrman. Our last witness for today will be Mr. Ben H. 
Ryan, president of the Independent Bankers Association of America. 

Mr. Ryan. 


STATEMENT OF BEN H. RYAN, PRESIDENT, THE INDEPENDENT 
BANKERS ASSOCIATION OF AMERICA 


Mr. Ryan. Mr. Chairman and members of the committee, I am 
president of the State Bank of East Moline, Ill., and I am here repre- 
senting the Independent Bankers Association of America, of which 
lam president. Our organization is glad to have this opportunity of 
being heard on a problem of great weight. 

In presenting my views I am influenced, of course, by my experience. 


I have spent my life in a small city. My banking experience is the 
experience of a person who has spent his lifetime in a small bank. 
My — has brought me in close contact with the small independ- 


ent businessman of my community. I think I know many of his 
problems; know the competition that he must meet—competition that 
at times seems hardly equitable. I believe the small-business man 
plays a tremendously important part in the economy of the country. 
He is of such worth that he needs encouragement in a day when con- 
solidations, mergers, and concentration of our economy is so visible 
to the naked eye. 

If this committee can devise ways and means of preserving small 
a business and at the same time permit sane growth in 
our big corporations, much will be accomplished in preserving a 
sound economy for America. It has been said that this is a country 
where big business and little business can live side by side. This 
would appear to me to be a dubious statement unless legislation can 
be passed and adequately enforced so that the brute strength of the 
“big” will not destroy the business of the little fellows. 

The conflict between the “little” and the “big” is as old as history— 
there have been many conflicts between Davids and Goliaths. David’s 
experience was so contrary to the usual that it has a recorded place 
in history and is often quoted. Those that support the giant corpora- 
tions claim that bigness is efficient, that it adds much to our material 
welfare, that the integration of many lines under one roof is advan- 
tageous to the stability of the big corporation. Some argue that the 
big corporations should control the raw materials, carry through on 

63478—55—pt. 1——29 
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all the different stages of manufacture, and finally placing the finished 
product in the hands of the consumer. Of course, this would do 
away with many of the suppliers. Whether the control of all the 
ee of manufacture would be more economical is a question. 

ome of the smaller businesses have been very proficient in their lim- 
ited enterprises and you can build business too big, can build it to the 
point where it is awkward, where it lacks elasticity, but the gigantic 
uk of the corporation makes competition most difficult to a small 

roducer. 

F Sam Dawson, writing for the AP in New York, states in an article 
published in the Moline (Ill.) Daily Dispatch on page 28 of May 12, 
1955, that the 44 firms listed by W. E. Hutton & Co. earned in excess 
of $40 million each after taxes, which was 32 percent of the total 
amount earned by all the United States corporations reporting for the 
year. 

If we are to maintain a capitalistic system, which I am sure we all 
believe must be maintained, stakes in the system must be well diffused. 
We must have many small independent businesses where competition 
flourishes, for competition is an ingredient of the capitalistic system. 
I would like to quote from an article written by Theodore H. Silbert, 
— of Standard Factors Corp., which appeared in the American 

anker, May 6, 1955, on page 18, as follows: 

“Small business is a measure of the vitality of our country’s economy of free 
enterprise,’ Mr. Silbert explains, and so far it has worked. “Behold our 
country’s high standard of living—the highest in the world. When small busi- 
ness ceases to flourish, private enterprise will be on the way out. Our economy 
can flourish only if tens of thousands of small businesses, that start each year, 
continue to have that opportunity. 

“Small business, he adds, provides free competition. This creates free mar- 
kets. Thus, individuals have the freedom to go into business, the opportunities 
for self-expression, of growth of personal initiative and success or failure of 
individual judgment. The preservation of our competitive system and develop- 
ment of new business are even important to the security of our nation.” 

Business cannot regulate itself in a competitive economy. The 
Government must legislate fair rules for the game. In a great coun- 
try like ours, big business is expected—is accepted, and its responsi- 
bility to the economy, as a whole, should never be forgotten by those 
who are charged with the management of our giant corporations. 
Political liberties cannot be sustained unless supported by economic 
liberties, the opportunity for small businesses to exercise their inge- 
nuity to the utmost. 

We are in the midst of a splurge of mergers. It has happened be- 
fore. Some look upon it as an omen of impending disaster. I hope 
it isn’t, but for fear that might be, we should tighten up legislation 
in such a way as to stop these mergers and consolidations when they 
tend to reduce competition. 

The Sherman Act came into being on account of abuses that were 
occurring prior to 1890. At that time the “strong”, with no conception 
of business ethics, were ruthlessly exterminating their weaker com- 
petitors. The passage of the Sherman Act is witness to the fact that 
our lawmakers of that day realized full well the destructiveness of 
our business system and that the country couldn’t continue to go for- 
ward unless rules were adopted that would preserve opportunity for 
our common citizens. The Sherman Act was a great piece of legis- 
lation—it did much for the United States but the act wasn’t strong 








ANTITRUST AND MONOPOLY PROBLEMS 437 


enough or sufficiently enforced and monopoly kept raising its ugly 
head. More and more legislation seemed necessary and the Sherman 
Act was supplemented by the Federal Trade Commission Act, the 
Clayton Act and the Robinson-Patman Act. These latter pieces of 
legislation were either insufficient to adequately control the situation 
or the agencies charged with enforcement were lax, or the Congress 
didn’t supply sufficient funds for enforcement. 

It is hard to pass legislation that will adequately control the mighty 
and it is also hard to enforce legislation against the financially strong 
Political influence goes hand in hand with economic power. 

In the complicated business life of this country, corporations are 
a necessary vehicle but that does not mean that they should not be 
well regulated. I could never see the need for holding companies. I 
do not know why subsidiaries should be piled upon subsidiaries until 
the chain of their connection is most obscure. The holding company 
lends itself quite easily to rascality. As much as possible, the Con- 
gress should view the future as best it can, providing legislation that 
locks the barn before the barn is empty. It is a recognizable fact, I 
believe, that reforms are brought about by abuses. When these abuses 
are allowed to occur, much damage is done that might have been 
prevented. 

Congress saw fit to break up the public utility holding companies 
and, in my estimation, the growth of the bank holding companies is 
now in the same position as the public utility holding companies were 
at the time Congress passed legislation effecting their proper regula- 
tion. 

The regulation of banks is both by legislative enactment and by 
discretionary power in the bank supervisory agents. We like the 
rules and regulations spelled out and we are afraid of too much 
discretionary power in the hands of any board or agency. Of late, 
the banking agencies seem from our point of view, to favor what 
might be ca led system banking—a system of multiple banks through 
branch banking or through the holding company device. The holding 
company scheme of operation is to own practically all the stock in 
separate banks, operating them from a central office, practically the 
same way as a system of branch banking. The holding company 
thereby evades the laws pertaining to banks. It was conceived as a 
scheme of evasion, and commonsense tells us that it should be stopped. 

Incidentally, the Spence bill H. R. 6227, controlling bank holding 
companies, has been recommended for passage by the House Banking 
and Currency Committee and the independent bankers are very appre- 
ciative. 

The Attorney General’s National Committee To Study the Anti- 
trust Laws was a step in the right direction but it would seem that 
the majority of the committee favored a lessening of antimonopoly 
regulations. I haven’t been able to lay my hands on the report of the 
minority members of the committee. I have heard that there was 
quite a marked difference in views and I am sorry I do not know their 
version. I have also heard that the minority were few in numbers and 
that these few were selected as window dressing by the Attorney 
General. I hope I am misinformed and that the Attorney General was 
trying to bring out a study, showing how the antimonopoly laws could 
be better perfected and more rigorously enforced. 
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One of the ingredients that has played a notable part in the progress 
of this country has been the self-reliance of each community, its faith 
in itself, its ability to direct and manage its own affairs, to provide its 
local government, to manage its financial business. The independent 
home-owned bank, the locally owned grocery stores, the clothing and 
drygoods stores, the drugstore, the shoeshop, manufacturing estab- 
lishments, small whileake businesses, and so forth have built up 
communities in which there is great civic pride—communities that 
have been in step with American tradition and are much the backbone 
of the country. These small businesses must be protected from the 
monopolies; they must buy the things that they are to distribute 
on an equal basis with the longs chains. The Robinson-Patman Act 
was passed to protect local business from the “too big.” We hope 
the Congress will disregard the implied threat of the Attorney Gen- 
eral’s committee to the Robinson-Patman Act. 

The mergers that have occurred recently in New York have cer- 
tainly startled all of us due to the gigantic size of the banks that have 
been merging. There seems no logical reason for these mergers 
except to Se the biggest, and the only word I can use to express my 
feeling is that these mergers are “horrible.” Of course, these mergers 
cut down competition, which is the best reason for mergers and the 
most obnoxious to the public. The merger movement has been going 
on throughout the country but the New York mergers have attracted 
our attention because they were so spectacular. The number of unit 
banks has grown less and the number of branches has increased 
rapidly, of late at an accelerated pace. We would like to quote from 
the editorial page of Bank News, issue of May 15,1955. It is evidently 
written in a humorous vein but it portrays quite well this merger 


trend: 
THIS MIGHT HAPPEN 


Hello, I’m Roland Irvine from Chase National, I mean Chase Manhattan Bank. 
And this is my competitor—I mean my associate—Minor Wheaton. He used 
to be with Bank of Manhattan, you know. 

Yes, I'm Newt Jones from the Inter-State—no, the First of Kansas City. Say, 
have you seen your competitor George Scott of the National City, er, the First 
National City? 

No, but there’s Walter Ross of the Chemical Corn Exchange Bank he used to 
be with the Chemical Bank & Trust Co. before that merger. 

Anybody here from the Public National? 

Oh, they’re part of Bankers Trust now. Bill Snow is here. 

Who are those two Dallas bankers? 

DeWitt Ray of the National City and John Dunlap of Dallas National. Oh, 
no, they’ve had mergers too. DeWitt’s with Republic now, and John with the 
First. 

All of these men slated to attend the Texas convention, and all of the mergers 
mentioned have occurred since last year’s State conventions. 


According to the report made by the Board of Governors of the 
Federal Reserve System in August of 1952, which was later brought 
up to date through 1954, as furnished to the Senate Select Committee 
on Small Business, Committee Print No. 7, 82d Congress, 2d session, 
the number of banks has curved downward from 14,618 at the close 
of 1951 to 14,364 at the close of 1954. While it is true that new banks 
continue to be organized, during the past 3 years the average annual 
rate has been 69 compared with 70 during the 10 year period 1942-51. 
It should also be noted that these newly established banks have been 
more than offset by mergers and absorptions, with the consequent 
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conversion of many independent banks into branches. At the end of 
the period 1934-35, there were 15,869 banks; 1936-41, 14,825; 1942-51, 
14,618, and 1952-54, 14,364, which shows a steady decline of the num- 
ber of banks in operation through these years. Since 1951 the number 
of branches of commercial banks has increased from 4,994 to 6,103, 
and of all banks, from 5,224 to 6,411. Report further shows that the 
number of banks absorbed, merged, or consolidated for the period 
January 1, 1950 to June 30, 1952, were 91, and from July 1, 1952 to 
December 31, 1954, were 183. 

Ed Tyng, New York correspondent for Borrough Clearinghouse, 
in their May 1955 issue, on page 36, states that this year 1955 will set 
a record with at least 350 consolidations involving at least twice that 
number of banks. He further states that this figure would compare 
with slightly more than 200 in 1954, 116 in 1953, and about 100 in 
1952. 

The annual report of the Small Business Committee as shown in 
Senate Report No. 129 of the 84th Congress, 1st session, page 69, 
makes this statement: In view of the importance of adequate banking 
facilities to small-business men, your committee intends to pay very 
close attention to the future rate of banking concentration and the 
small business implications of any changes in this rate. 

Where is all this going to lead? Are we going to centralize the 
credit machinery of the country in fewer and fewer hands? Are 
our smaller cities and villages to be a place served only by a branch 
of some distant banking house? Is the small bank that has been such 
a significant part of the community to be extinguished in favor of 
distant landlordism? Should the credit of that community be in 
the hands of those who do not know the community ¢ 

One of the most dangerous devices used in the merging process is 
the bank holding company. Banks cannot secure branches across 
the State line but the holding company ignores State lines and buys 
subsidiaries in a distant State. Branch banking is not permitted in 
certain States but the holding company acquires subsidiaries in that 
State. Banking cannot engage in business unrelated to banking; the 
bank holding company does. While there is a corporate difference 
between branch banking and holding company banking, the substance 
is the same. The policies of the subsidiaries are formulated in the 
head office ; the officers of the subsidiaries have, in fact, only the status 
of branch managers. While the holding company isn’t a bank, it 
owns the bank and the owner naturally lays down the policy for the 
conduct of the bank. A monopoly in banking, whether it be in a 
city, area, or entire section of the country, is the worst type of mo- 
nopoly that we could have because it mushrooms and spreads its ten- 
tacles far out into every other form of business. The holding com- 
pany device can be used to build a financial empire that would stretch 
from coast to coast. 

When A. P. Giannini named his holding company “Transamerica,” 
he wasn’t fooling. He intended to have a multiple system of banks 
extending from coast to coast. The man who now heads Trans- 
america has all the ambitions of A. P. Giannini. We quote from 
the American Banker of May 9, 1955: 
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TRANSAMERICA’S OFFERING 


Tuesday Blyth & Co. heads a syndicate which will offer 1,346,000 shares of 
Transamerica Corp. for sale. The price will probably be at the closing quotation 
on the New York Stock Exchange on May 9. 

An interesting point about this offering is that the bulk of the money raised 
is probably going into the expansion program for the First Western Bank & 
Trust Co. The First Western has applications in with the California Banking 
Department for a number of new branches. 

It is quite evident that Transamerica is on the march. 

The CuatrMan. Does that mean that Transamerica controls the 
First Western Bank & Trust Co. ? 

Mr. Ryan. Yes, sir. 

The CHatrman. And First Western was competing with Bank of 
America ¢ 

Mr. Ryan. Yes, sir. 

The Cuarrman. So by use of the holding company device they get 
around whatever laws there are relative to bank mergers. 

Mr. Ryan. That’s right. 

The Cuatrman. And the branches of both of those banks are in 
San Francisco; aren’t they? Some of the branches of the Bank of 
America and the First Western Bank & Trust Co. are in San Fran- 
cisco; are they not? 

Mr. Ryan. Yes; some of them are. They stretch all over Cali- 
fornia. 

The Cuatrman. All over California ? 

Mr. Ryan. Yes. 

The Cuarrman. That is the Bank of America. 

Mr. Ryan. Yes. 

The Cuatrman. Has the First Western Bank & Trust Co. branches 
all over California, too? 

Mr. Ryan. All over California. 

To summarize, we wish the committee would outlaw holding com- 
panies and pass legislation such as the Celler bill, H. R. 5948, the 
purpose of which is to control bank mergers. The Congress is faced 
with the responsibility of passing laws that will keep the management 
of our economic and credit machinery well diffused and with the 
responsibility of seeing to it that the enforcement agencies are alert 
in carrying out the mandate of the Congress. 

Our association favors the tightening of antimonopoly laws, their 
rigid enforcement, as the fate of the economy of the Nation is depend- 
ent upon the maintenance of a free economy—an economy that is well- 
regulated, where the jungle disposition of great corporations will be 
brought to heel, where the little businessman has a fair chance of 
success, depending upon his initiative and ability and where the 
“oreat” are not permitted unfair advantages over our important 
citizen, the little man. 

The general objective of the antitrust laws is to promote competi- 
tion in open markets. This policy is a primary factor of private 
enterprise. 

In closing, may I quote Louis B. Schwartz, professor at Pennsyl- 
vania University : 

The purpose of the antitrust laws is to preserve liberty, i. e., freedom of 
choice and action, first in the economic sphere and ultimately in the political 


sphere as well, because political liberty is jeopardized if economic power drifts 
into relatively few hands. 
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Mr. McCutxocu. Mr. Ryan, how many members do you have in 
your association ? 

Mr. Ryan. Fifty-five hundred and something. 

Mr. McCutiocu. Are there many dual memberships among that 
5,500, that have memberships in the American Bankers Association 
as well? 

Mr. Ryan. Oh, yes. 

The CHAtrman. Your membership extends all over the country; 
does it not? 

Mr. Ryan. Ours; yes, sir. 

With the exception of the 12 Federal Reserve districts; they have 
a separate organization of their own, it is called the Independent 
Bankers Association of the 12 Federal Reserve districts, but we work 
in conjunction very closely with one another. 

The Cuarrman. You had a convention recently in Washington? 

Mr. Ryan. Yes, sir; we did. 

The CuHarrman. I had the pleasure of addressing your group, and 
it was a very pleasant experience. 

Mr. Ryan. Thank you, sir. We enjoyed having you. 

The Cuatrman. Mr. Ryan, I want to say we have an abiding re- 
spect for you and your splendid organization, and we are happy to 
receive your views and that of your organization. 

You pose a very momentous question: Where will this all lead us? 
And we are striving with might and main, in our humble way, to 
find out what the answer is. 

We are very happy to have had your views, which I am sure will 
help us. Your statement will lend encouragement to our program. 

Mr. Ryan. Thank you very much. It has been a pleasure to 
appear. 

. {r. Rocers. In your statement you tell of the decline of banks that 
has occurred from 1951 to 1954. And I think you point out that since 
1951 the number of branches of commercial banks has increased from 
4,900 to 6,100. You also point out the absorptions that have taken 
place. Have you any figures to show how many small loan operators 
went into operation during that period of time? 

Mr. Ryan. I am sorry, sir, I haven’t. 

Mr. Rogers. Has it been on the increase or decrease? I am refer- 
ring to the so-called personal-loan companies. 

Mr. Ryan. Well, I couldn’t answer that very intelligently, sir, but 
I would think that small loan companies had increased to some extent. 

Mr. Rogers. Do I understand that most of the banks are under 
the jurisdiction of Federal Deposit Insurance Corporation, that is, 
they have Government insurance of their deposits?) Do most of the 
members of your association belong to the FDIC ? 

Mr. Ryan. Ithink they would; yes. 

Mr. Rocers. Do you know what effect the operation of the Federal 
Deposit Insurance Corporation may have on the opening of new 
banks? Has it made it possible for us to have more banks to operate, 
or / it difficult for new banks to start out? Have you made any study 
on that ? 

Mr. Ryan. Well, I think that they have probably used their influ- 
ence to make a new bank increase the capital that would be necessary 
under the State law under which they were organized. 





442 ANTITRUST AND MONOPOLY PROBLEMS 


Mr. Rogers. You mean by that that the requirements of the Federal 
Deposit Insurance Corporation requiring a bank to have greater cap- 
ital has had a tendency to-— 

Mr. Ryan. Yes; your capital structure, I think it has. 

Mr. Rocers. In other words, if you could start a bank in my State 
for, say, $25,000 of paid-up capital, as an example, and the FDIC 
decided that in order to have a bank of any kind it would say, “Al- 
though you are able to operate in the State, nevertheless if you are 
going to get insurance from us you had better increase that capital 
to $100,000”; do you think that has had any influence in keeping new 
banks from starting ? 

Mr. Ryan. No; | don’t think it has. I don’t think the spread is 
that great. 

Mr. Rocers. I have just given that as an example. 

Mr. Ryan. No; I don’t think it has, because I think they have been 
quite sincere with their program. I think they are looking forward 
to a larger capitalization. 

It has been their hobby, I have called it a hobby with them, of 
increasing capital in all their member banks where they think it is 
necessary. I don’t know but what it is a good thing. 

Mr. Rocers. What is that? 

Mr. Ryan. I say, I don’t know but what it is a good thing. 

Mr. Rocers. But what is a good thing? 

Mr. Ryan. Yes. 

Mr. Rocers. That it is their requirement to do that, it hasn’t in 
any manner hurt the banking profession ? 

Mr. Ryan. No. 

Mr. Rogers. Nor has it led to any greater monopoly or any less 
monopoly ¢ 

Mr. Ryan. No. 

As far as they are concerned, I don’t think it has at all. 

The CuatrmMan. How many branch banks has the Bank of America, 
and how many did the First Western Bank & Trust Co. have, and how 
many branch banks are now involved ? 

Mr. Ryan. I can’t answer that, sir. I don’t have the figure. 

Mr. McCuttocn. As a matter of fact, Mr. Ryan, don’t you think 
that the desire of the FDIC and probably the desire of the Comp- 
troller to require a greater capitalization has been in the interest of 
individual banks, inasmuch as they can grant larger loans with their 
greater capitalization? If they couldn’t grant these larger loans, 
wouldn’t the business tend to gravitate to metropolitan areas where 
the banks are larger and are stronger ? 

Mr. Ryan. Well, that is very true, but I think that their program 
is probably, in taking that action, to build a stronger capitalization, 
not necessarily because they can make larger loans. I don’t think that 
their prime interest is in that. 

Mr. McCuttocn. I didn’t mean to imply that. I said as a result of 
the stronger capitalization and more paid-in funds, the bank, as a 
matter of course, has the authority to loan greater sums which is in 
the interest of strong individual banking, isn’t it ? 

Mr. Ryan. That’s right. 

The Cuarrman. The Chair wishes to announce that he received a 
telephone call from John T. Cahill, of Cahill, Gordon, Reindel & Ohl, 
who said that he did not express himself to the court as Mr. McConnell 
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testified this morning, in connection with the Attorney General’s 
report. 

He said he was sending a letter which I have just received. He asked 
me to make the letter a part of the record. I shall read the letter and 
make it a part of the record: 


May 16, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, 
United States House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN CELLEB: I am informed that Mr. Thomas C. McConnell, of 
Chicago, my opponent in a litigation between Zenith and RCA, testified this 
morning that I had cited the Attorney General’s National Committee Report on 
the Antitrust Laws in court in Chicago 9 months before it was made public. 

Mr. McConnell is no more accurate in this than in most of his statements. 
The report to which I referred in court in Chicago at that time was that of the 
antitrust committee of the American Bar Association on procedure in the trial 
of big cases (transcript of proceedings before United States district court in 
Chicago, Apr. 30, 1954, pp. 56-57). It was not the Report of the Attorney 
General’s Committee on Proposed Substantive Changes in the Antitrust Laws 
dated March 31, 1955. 

To the best of my recollection I never saw a copy of the Attorney General’s 
Committee Report on the Antitrust Laws until after it was finally issued to the 


public in March 1955. 
I would appreciate it very much if you would be so kind as to include my 


statement in the record of today’s proceedings. 
Respectfully yours, 


(Signed) Joun T. CAHILL. 

At the time of my telephone conversation with Mr. Cahill, I said 
in all fairness, “You shall have an opportunity to present your views 
to this committee in person.” 

He said he was disinclined to appear before this committee, and 
he wanted me to make the letter which he was sending a part of these 
proceedings. 

Of course, it would be very important for us to receive from Mr. 
McConnell a certified copy of the transcript of the record in the 
Chicago litigation between Zenith and RCA wherein Mr. McConnell 
alleges that the colloquy occurred concerning the report of the At- 
torney General’s Committee. The transcript has been promised us 
by Mr. McConnell. We will await the transcript with interest. 

(Subsequently Mr. McConnell submitted the letter appearing on 
p. 585 in explanation of his testimony. 

(A copy of the transcript of the proceedings before Judge Igoe was 
examined by subcommittee staff members. The transcript did not 
support Mr. McConnell’s testimony at the hearing.) 

(‘The following statement of Mr. Ryan was received for the record :) 


STATEMENT OF BEN H. RYAN, PRESIDENT, INDEPENDENT BANKERS ASSOCIATION} 
PRESIDENT, STATE BANK oF East MOLINE, ILL. 


INDEPENDENT’S PRESIDENT ASKS ... Is HistToRy REPEATING ITSELF? 


The following brief summary of the early history of branch 
banking in America and opinions regarding the present trend 
was prepared by the president of the Independent Bankers 
Association especially for The Southern Banker. We present 
Mr. Ryan’s statement as one side of a banking question that 
has many facets. Supporters of opposing views are invited to 
contribute their thoughts on this subject. 


The history of branch banking dates back to February 23, 1791, when the 
Bank of the United States was created by an act of Congress and granted a 
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20-year charter. Before the 20 years were up, the bank had established branches 
from Boston to New Orleans and, because of the abuse of the charter, the Con- 
gress failed to recharter the bank in 1811. 

In 1816, the Second Bank of the United States was established. This bank, 
like the first, was allowed 26 branches, which were located along the Atlantic 
seaboard and on the Mississippi River and its main tributaries. New Orleans 
became the center which brought these two areas together. Because of the abuse 
of competition with the State banks, President Andrew Jackson, in 1832, di- 
rected the Treasury to withdraw its deposits from the Second Bank and place 
them in the private State banks and this put an end to the Second Bank as an 
instrument of the Federal Government. 

History seems to be repeating itself because today we are still faced with 
problems of money and credit being placed in the hands of too few people or cor- 
porations. The abuses are the same as they were from 1816 to 1832. 

Since 1832 we have had many forms of banking and each one designed to be 
“big” and gain control of money and credit in the territory in which they operate. 
Chain banking fluorished for a time and in 1932 a total of 176 chains operated 
908 banks. The States of Georgia and Florida had one of the most disastrous 
failures with the fall of the Witham-Manley system, and the State of Illinois 
had its trouble with the fall of the Bain chain of banks. 

We are again faced with branch banking and holding company banking— 
holding company banking being a method devised to circumvent the law of the 
individual States which do not allow branch banking. The independent banks 
are declining in number quite steadily. According to a report made by the 

Soard of Governors of the Federal Reserve System in 1952, and later brought 
up to date through 1954, the number of banks have curved downward from 
14,618 at the close of 1951, to 14,364 at the close of 1954, while the number of 
branches has increased from 5,224 to 6,411. Ed Tyng, writing for Burroughs 
Clearing House in their May 1955 issue, states that 1955 will set a record with 
at least 350 consolidations, involving about twice that number of banks. 

This concentration of power is dangerous and, as you can see, is becoming 
more so with all the recent mergers that have taken place just recently. Branch 
banking is the concentration of power in the hands of one bank, thereby con- 
trolling money and credit in the area in which it operates. Branches are oper- 
ated not only to receive deposits, cash checks, and give other services, but to 
make loans as well. What power does a branch manager have to make loans? 
Isn’t it true that the loan application must be passed on at the head office? Do 
these loaning officers in the head office know the borrower, or do they just go 
by the cold facts as presented? Do they know the local community? Are they 
interested in local affairs? 

Until just recently, one of Illinois’ largest banks was an advocate of branch 
banking but, today, I am informed they are now against the idea because of 
the cost involved. This bank now states that the cost of operating branches 
shows no return on the invested capital in the branch; in fact, it shows a loss. 

Branch banking tends to concentrate control of money and credit in the hands 
of a few. Branch banking has no community responsibility ; it tends to deprive 
the individual of personal initiative and forgets the independent small-business 
man, who made America great. 


The Cuairman. The committee will now adjourn, to assemble to- 
morrow morning at 10 o’clock, when we shall hear from Mr. Ray M. 
Gidney, Comptroller of the Currency, Prof. Adolph Berle, Columbia 
University, and Mr. Adolph Schimmel, senior legal counsel, Motion 
Picture Association. 

(Whereupon, at 4: 10 p. m., the subcommittee recessed, to reconvene 
at 10 a. m. Tuesday, May 17, 1955.) 
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TUESDAY, MAY 17, 1955 


Hovst or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to recess, at 10:05 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present : Representatives Celler (chairman), Rogers, Fine, Keating, 
and McCulloch. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The CHatrman. The meeting will come to order. 

Our first witness this morning is a very distinguished representa- 
tive of the Treasury, Mr. R. M. Gidney, Comptroller of the Currency. 

Mr. Gidney, we will be very happy to hear your opinions. 

Mr. Gipney. Thank you. 

The CHatrman. And your counsel. 


STATEMENT OF R. M. GIDNEY, COMPTROLLER OF THE CURRENCY, 
ACCOMPANIED BY L. A. JENNINGS, DEPUTY COMPTROLLER OF 
THE CURRENCY 


Mr. Gipnry. This is Mr. L. A. Jennings, First Deputy Comptroller. 
We have with us Mr. Levine, counsel, if we should wish to call on him. 

The Cuarrman. Just before you address the committee, I would like 
to read a brief statement. I am reading from the Burroughs Clear- 
ing House for Bank and Financial Offices, May issue, 1955: 

The major development in banking over the past 5 years has been a rapidly 
accelerating trend toward mergers. This year, with only sketchy statistics 
in so far, it is clear that such consolidations would set a record for recent years, 
with at least 350 consolidations involving at least twice that number of banks, 
700 banks. That would compare with slightly more than 200 last year, 116 
in 1953, and about 119 in 1952. The biggest year was 1931, when there were 
798 mergers. Since then the number of banks has been reduced to around 
14,400 from 19,375. 

That is the end of the quotation from that magazine. 

I want to state also that in New York City alone—and I come from 
New York—in the last 7 years there have been 17 bank mergers. 
Since the first of this year that area has had, in terms of total deposits, 
the three largest bank mergers in the history of our country. 

First, the Chase National Bank announced its merger with the 
Bank of Manhattan and the Bronx County Trust Co. This merger 
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made the Chase-Manhattan Bank the second largest in the United 
States, and it will control over 22 percent of all of New York City’s 
commercial deposits. 

Hardly had the ink dried on that agreement when the Bankers 
Trust Co., which had been gobbling up competitors in huge bites 
_— years, announced plans to acquire the Public National 

ank, 

I notice that in the last 4 years the Bankers Trust has absorbed 
such substantial banking institutions as the Title Guaranty & Trust 
Co., Lawyers Trust Co., Flushing National Bank, the Commercial 
National Bank & Trust Co., the Bayside National Bank, and now the 
Public National Bank. 

All of these were strong and substantial institutions ably managed 
with adequate capital, earning a healthy competitive profit. 

In March, the Nation’s second largest bank, the National City 
Bank of New York, announced its plans to take over the First National 
Bank of New York. It did so, and thus eliminated another vigorous, 
independent competitive banking enterprise from the list. 

I wrote the superintendent of Banks of the State of New York, 
and also you, Mr. Gidney, as Comptroller of the Currency, and the 
Federal Reserve Board, urging them to give the closest scrutiny to 
these mergers, and to do all that was within their power to possibly 
prevent them, if the public interest required. 

I pointed out that whereas New York City, for example, had 127 
commercial banks at the opening of the century, today only 62 remain. 

Almost as if to punctuate my protestation, the Franklin National 
Bank and the Meadow Brook National Bank, both of Nassau County, 
Long Island, nearby New York, announced consolidations with the 
Roslyn National Bank and the Baldwin National Bank. 

In addition, the First National Bank announced plans to take over 
three other banks in Nassau County. 

Not to be outdone, the Meadow Brook National Bank entered into 
consolidation agreements with another group of three banks in that 
very area. Between them these 2 banks will control over 60 percent 
of all bank desposits, savings, as well as commercial,in Nassau County, 


I firmly believe that the Franklin-Meadow Brook mergers are 
flaunting the underlying philosophy, if not the letter of the so-called 
Celler antimerger law, as well as antitrust principles. 

To my mind, the approval of these mergers by the responsible 
officials may sharply outline the necessity for Federal legislation to 
limit such possible abuses, shall I say, of their discretion. 

So strong has been the urge to merge in the short period since the 
end of World War II, that more than 600 of the country’s commercial 
banks have disappeared by way of merger or consolidation, to result 
in an alarming concentration of financial power in the hands of a few 
banks. 

The 100 largest banks in the United States now own more than 48 
percent of the Nation’s bank deposits. I think that unless the present 
unrelenting merger trend is stopped, the financial banking structure 
of the United States will soon resemble that of Great Britain, Germany, 
and other countries, in which all private financial resources are con- 
trolled by a mere handful of interlocking giant banks. 
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In England, the so-called Big Five control 75 percent of all de- 
posits. In Germany, the 5 Four, the so-called four-D banks, con- 
trolled over 90 percent of the total banking assets in that country. 
In France there are no accurate statistics, but again four large banks 
are known to control an overwhelming proportion of that country’s 
banking. 

It is no wonder that in each of these countries the government found 
it easy to nationalize one or more of these giant banks at one time or 
another. 

I think the facts of that sort must give us pause, and we are ver 
anxious, Mr. Gidney, to have, if peuitbte, your comment upon such 
matters, as well as other related matters. 

I should like to read into the record at this point two bills which 
I have offered with a view to ameliorating this situation that I have 
averted to. 

One bill is H. R. 5948, to amend the Clayton Act; the other is H. R. 
2115, to amend the Federal Deposit Insurance Act. 

They will be placed in the record. 

(The bills referred to follow :) 


[H. R. 2115, 84th Cong., 1st sess.] 


A BILL To amend the Federal Deposit Insurance Act to provide safeguards against mergers 
and consolidations of banks which may adversely affect competition or unduly tend to 
create a monopoly in the field of banking 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (c) of section 18 of the Fed- 
eral Deposit Insurance Act is amended by striking out the third sentence thereof 
and substituting in lieu thereof the following: ‘No insured bank shall merge or 
consolidate with any other insured bank or, either directly or indirectly, acquire 
the assets of, or assume liability to pay any deposits made in, any other insured 
bank without the prior written consent (i) of the Comptroller of the Currency 
if the acquiring, assuming, or resulting bank is to be a national bank or a district 
bank, or (ii) of the Board of Governors of the Federal Reserve System if the 
acquiring, assuming, or resulting bank is to be a State member bank (except a 
district bank), or (iii) of the Corporation if the acquiring, assuming, or resulting 
bank is to be a nonmember insured bank (except a district bank) ; and no non- 
insured bank shall merge or consolidate with any other noninsured bank, or 
either directly or indirectly, acquire the assets of, or assume liability to pay 
any deposits made in, any other noninsured bank without the prior written con- 
sent of the Board of Governors of the Federal Reserve System. In granting or 
withholding consent under this subsection, the Comptroller, the Board, or the 
Corporation, as the case may be, shall consider the factors enumerated in section 
6 of this Act and shall also, in the case of a merger, consolidation, acquisition of 
assets, or assumption of liabilities, take into consideration whether the effect 
thereof may be to lessen competition unduly or to tend unduly to create a monop- 
oly contrary to the policy of Congress hereby declared in favor of local owner- 
ship and control of banks and competition in the field of banking.” 


[H. R. 5948, 84th Cong., 1st sess.] 


A BILL To amend the Clayton Act by prohibiting the acquisition of assets of other banks 
by banks, banking associations, or trust companies when the effect may be substantially 
to lessen competition, or to tend to create a monopoly 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraphs 1 and 2 of section 7 of the 
Act entitled “An Act to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes”, approved October 15, 1914, as amended 
(64 Stat. 1125; 15 U. S. C. 18), are amended to read as follows: 

“Sec. 7. That no corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital and no cor- 
poration subject to the jurisdiction of the Federal Trade Commission and no 
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bank, banking association, or trust company shall acquire, directly or indirectly, 
the whole or any part of the assets of another corporation engaged also in com- 
merce, where in any line of commerce in any section of the country, the effect of 
such acquisition may be substantially to lessen competition or to tend to create 
a monopoly. 

“No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital and no corporation subject to the jurisdiction 
of the Federal Trade Commission and no bank, banking association, or trust 
company shall acquire, directly or indirectly, the whole or any part of the assets 
of one or more corporations engaged in commerce, where in any line of commerce 
in any section of the country, the effect of such acquisition, of such stocks or 
assets, or of the use of such stock by the voting or granting of proxies or other- 
wise, may be substantially to lessen competition, or to tend to create a monopoly.” 

The Cuatrman. Now, Mr. Gidney, we will be glad to hear from 

ou. 
i Mr. Gipnry. Mr. Chairman and members of the committee, pursu- 
ant to the request of the chairman, the Office of the Comptroller of the 
Currency has submitted information concerning bank mergers or con- 
solidations since January 1953, which information I believe you have 
available to you. 

The Cuatrman. And I want to express the gratitude of the com- 
mittee for the painstaking job that was done in answering the ques- 
tions that we caepennell to you. The information that you have 
given to us will prove of inestimable value. 

Mr. Gipney. Fine. 

Well, we are prepared to furnish any other that is desired, of 
course. 

The Cuatrman. You have been very, very cooperative. 

Mr. Gipney. I think I should say first to the committee that in the 
Comptroller’s Office we scrupulously endeavor to treat all national 
banks fairly and to make the character of our supervision informed 
and constructive. We spend a great majority of our time on the 
affairs of smaller banks since at least 4,000 of the 4,759 national banks 
come within that size range. We take as keen an interest in the wel- 
fare of the smallest institution as of the largest. 

We do not have a bias in favor of or against branch banking. In 
this field, it is our duty to operate in accordance with the wishes of 
the people of each State, since Congress has made the powers of 
national banks to establish and operate branches dependent upon the 
laws of each State. 

In the matter of mergers or consolidations, we feel that it is our 
duty under the law not to have a fixed policy, either in favor or in 
opposition, since we believe that the law requires us to weigh the 
merits of each individual case, after determining that it may legally 
be effected, in deciding whether our approval should be given. The 
one exception to this, of course, is the very rare class of cases—at least 
in recent years—in which the consolidation of a very weak bank with 
a stronger institution is necessary to protect the banking public. 

In all other cases, it is our job to pass upon the proposals which are 
brought to us by the management of the banks concerned. When our 
approval is requested for a merger or consolidation, we consider 
whether the proposal is fair and equitable to the stockholders of the 
banks, whether the resulting institution will be capably managed, 
soundly capitalized and in a sound asset condition, and a there 
is adequate reason of any kind as to why the merger or consolidation 
should not be permitted. We could not properly carry out our re- 
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sponsibilities if we had a prejudice for or against mergers generally. 

It should be noted that when national banks combine with other 
national banks or with State banks they do so pursuant to specific 
statutory authority ; in other words, Congress has specifically ere 
to national banks the power to consolidate and merge with other 
banks. The power to consolidate under national charter was first 
granted by Congress in the act of November 7, 1918. 

For many years after 1918, while national banks could consolidate 
with other national banks, and with State banks under a national 
charter, they could not consolidate directly with State banks under 
State charters; it was necessary, if a national and State bank wished 
to combine and operate under a State charter, for the national bank 
to liquidate and dispose of its business to the State bank. 

This situation was changed by the act of August 17, 1950, which is 
sometimes called the two-way street law. This law provides, in part: 

Sec. 2. A national banking association may, by vote of the holders of at least 
two-thirds of each class of its capital stock, convert into, or merge or consolidate 
with, a State bank in the same State in which the national banking association 
is located, under a State charter, * * * 

Sec. 4. No conversion of a national banking association into a State bank or 
its merger or consolidation with a State bank shall take place under this act in 
contravention of the law of the State in which the national banking association 
is located; and no such conversion, merger, or consolidation shall take place 
under this act unless under the law of the State in which such national banking 
association is located State banks may without approval by any State authority 
convert into and merge or consolidate with national banking associations under 
limitations or conditions no more restrictive than those contained in section 2 
hereof with respect to the conversion of a national bank into, or merger or con- 
solidation or a national bank with, a State bank under State charter. 

Under the law permitting consolidations under a national charter, 
the approval of the Comptroller of the Currency is required. Our ap- 
proval, however, is not required for consolidations or mergers state- 
wise under the two-way street law. Since 31 States have passed legis- 
lation providing for such consolidations, and permitting State banks to 
consolidate with national banks under national charter without the ap- 
proval of any State officials, it is now possible in those States for a 
national bank to leave the national system by consolidation, merger, 
or conversion, without the approval of the Comptroller of the Cur- 
rency. The passage of this law has permitted 50 consolidations of 
national banks with State banks under State charter since August 17, 
1950. During this same period there were 75 consolidations and 
inergers of State banks with national banks under national charter. 

Another recent addition to the national banking laws also broad- 
ened the power of national banks to combine with other banks to some 
extent. ° 

Section 1 of the act of July 14, 1952, provides for “mergers” of 
national banks or State banks into national banks. This law was de- 
signed for use only in cases in which a large bank is absorbing a much 
smaller bank, and the procedure prescribed differs from the procedures 
followed in usual “consolidations” under the earlier law in that dis- 
senting shareholders of the “receiving association”—the large bank 
which is absorbing the smaller one—do not have the right to receive 
the value of their shares in cash although a two-thirds vote of the 
shareholders of each bank is required. There have been 29 mergers 
under the procedure prescribed in this law since its passage. 
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I mention all of these laws to give some indication of the legal cli- 
mate in which we in the Comptroller’s Office operate. On the one 
hand we have, in the various consolidation and merger statutes, clear 
indication that Congress believes that transactions in which banks 
combine are, at least in some circumstances, necessary and warranted. 

On the other hand, we are aware that a general policy of Congress 
against mergers and consolidations which substantially lessen compe- 
tition or tend to create monopoly has been expressed in the Clayton 
Act. And, perhaps most important, we must examine each toe 
which comes to us for approval in the light of what we consider to be 
our primary duty—the duty to exercise those powers granted to the 
Comptroller in such a way as to promote a strong and sound banking 
system, and one which will grow with American business and industry 
so that it can provide the financial services necessary for the continued 
growth of our economy. 

We have no doubt that mergers and consolidations which have been 
approved by our Office in recent years have been in strict compliance 
with the law, that they have not tended substantially to reduce competi- 
tion or to create monopoly, and that they have resulted in individual 
banks and a banking system better able to serve the communities 
affected and the country as a whole. So far as it is possible to general- 
ize, we believe that the effect of the mergers upon which we have had 
to pass has been to make for more rather than less competition. 

here have been some who have viewed with misgivings the substan- 
tial reduction in the number of individual banks in the United States 
during the last 30 years, from 28,257 in 1925 to 14,388 as of December 
31,1954. This reduction has resulted from conditions and pressures 
both within the banking system itself and in the economy as a whole. 

The greatest reduction occurred, of course, between 1926 and 1939. 
As we look on those years now, we can see that a part of the banking 
troubles which we experienced then were the result of an overbanked 
situation inthe country. There is little doubt that there were just too 
many banks for the banking business and management talent avail- 
able and this condition resulted in large numbers of bank failures 
even in times when the country was generally prosperous. We are 
certain that none would care to return to a type of situation in the 
banking industry which contributed to the problems with which we 
were faced in 1930 to 1933. 

The period between 1940 and 1949 saw 544 unit banks go out of ex- 
istence in consolidations, mergers, and sales involving national banks. 
However, the total number of banks remained relatively stable at about 
15,000. 

Beginning in 1950'the number of mergers increased, and since that 
time 494 commercial banks have been absorbed in transactions which 
involved national banks, plus an unknown number of State-chartered 
banks that were absorbed by other State banks. It is this phase of the 
matter in which you are interested, I am sure, rather than the mass 
elimination of banks between 1925 and 1940. 

Since January 1, 1950, the Comptroller’s Office has approved the ac- 
quisition by national banks of 184 other national banks and 192 State- 
chartered banks through consolidation, merger, or sale, and has seen 
118 national banks absorbed by State-chartered banks after approval 
by the governing State banking department. 
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The following table shows the number of banks which have been 
absorbed since 1950, and their total resources : 


Data on consolidations, mergers, purchases and sales, and conversions, 1950 to 
May 1. 1955 





cao Number Total 
Type of banks | resources 


Millions 
$935 


National banks consolidated with and into other national banks 
National banks merged with other national banks. __._............--.-- Wt ce 1 953 
National banks purchased by other national banks 1, 116 


Subtotal 3, os 


State-chartered banks consolidated with and into national banks 

State-chartered banks merged with national banks - - ---- liane 

State-chartered banks purchased by national banks 
Non haha cdi nod coe ike ise e ae eed Seana leans 


National banks consolidated or merged with State-chartered banks 
National banks purchased by State-chartered banks 


Subtotal 





State banks merged, consolidated, or purchased with or by other State-chartered 
banks : 


Totals for absorbed banks in transactions involving national banks---------- 
National banks converted into State-chartered banks. acca aan 
State-chartered banks converted into national banks 


1 Data not available to Comptroller. 


You will recognize that figure of $7,464 million includes some recent 
transactions, New York transactions, to be specific. 

The CHatrman. Does your Department or the associates in your 
Department, disapprove any applications for a merger ? 

Mr. Giwney. There has been no formal disapproval. 

The Cuarrman. What is that? 

Mr. Gipnry. There has been no formal disapproval. 

The Cuatrman. So that you have caieal mergers or consolida- 
tions of 494 banks involving resources of over $13 billion? 

Mr. Giwney. That is not quite true, because we did not approve those 
118 movements to State institutions which totaled over $8 billion, so 
I think we have approved $5,224 million. 

The CuarrMan. So, roughly you have approved 376, I think. That 
is taking 118 from 494. 

Mr. Gipnry. Yes; that would be right. 

The Cuarman. You have approved 376 merger applications in- 
volving roughly a little over $5 billion ? 

Mr. Gipney. That would be right. 

The Cuatrman. During a period of 5 years, roughly—less than 5 
years, four and a half years—and in that period not a single merger 
application was disapproved ? 

Mr. Gipney. Well, there are some that may have been withdrawn, 
but there have been no formal disapprovals. 

The Cuatrman. No formal disapprovals? 

Mr. Giwney. No formal disapprovals. 

The Cuatrman. And the Cellar Antimerger Act to which you 
referred—— 

Mr. Gwney. That is right. 


63478—55—pt. 1-30 
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The CHatrman. Which, as you know, provides for prohibitions 
against mergers where the effect of the merger may be to substantially 
lessen competition in a given area, I take it, that since 1950, with the 
— af the act, at least you considered the philosophy underlying 
that act! 

Mr. Gipney. We have always had that in mind, sir. 

The Cuarrman. In your reference to that act, you speak of sub- 
stantially reducing competition. But the act goes beyond that. It 
says “substantially reducing competition in a given area.” It does 
not necessarily mean that you have to take the whole United States, 
You could take a State, you could take a county, you could take a city, 
and find out whether or not there may be a substantial lessening of 
competition in that particular area. 

Now, did you apply that principle when these applications for 
mergers came before you? 

Mr. Gipney. That law says: 


Where, in any line of commerce in any section of the country-—— 


The Cuarrman. Any section of the country. 

Mr. Gipney (continues reading) : 
the effect of such acquisition may be substantially to lessen competition or to 
tend to create a monopoly. 

The CuarrMan. For example, in the case of the merger of the First 
National Bank with the National City Bank, is it your opinion that the 
swallowing up by the National City Bank of the other bank did not 
involve the lessening substantially of competition in New York City ? 

Mr. Gipney. I have in my material a little later a comment on that, 
Mr. Chairman, if you would wish to let it go until I come to that point. 
That is on page 11. 

The Cuarrman. All right. I just wanted to advert to that. I am 
sure you covered that. 

Mr. Gwwney. If I do not cover it adequately, you can take it up 
again. 

The CuHatrman. The assets of the First National Bank were over 
$715 million, the assets of the National City Bank were $6 billion, 
over $6,323 million, and I hope you will answer at some time the 
question of whether or not the merger of that bank, the First Na- 
tional, with the National City, did or did not have the effect of sub- 
stantially lessening competition. 

Mr. Gipney. Well, I have a comment here, and I would be glad 
to expand on it. 

Mr. Maerz. May I ask one question of a clarifying nature. 

Do I understand your office is, in effect, administering the pro- 
visions of the Celler Antimerger Act insofar as national bank mergers 
are concerned ¢ 

Mr. GipnEy. When you say “administering them,” my recollection 
is—this is getting into a legal point, that is, is it not the case that 
the Federal Reserve Board—is it not the case that the Federal Reserve 
Board is given the authority in the application of the Clayton Act to 
banks? But we are operating under it, and having it in mind, of 
course, because we have to have our transactions legal and proper. 

Mr. Materz. In other words, the Celler Act serves as a guide for 
your office in determining whether to approve or disapprove a merger 
involving national banks; is that correct? 
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Mr. Gipney. We would not feel that we could approve what we 
considered to be in violation of that principle, that is true. I do not 
believe we are charged with the administration of the act. That is 
a technical point; 1 do not want to labor it, because 1 am not very 
well qualified. 

The CHairman. At that point, I am just interested in the fact 
that you recognized the principle and philosophy of that act. 

Mr. Giwney. Oh, yes. 

The CHarrman. And you apply it to applications for mergers that 
come before you. 

Mr. Gipnry. That is true. 

The CuatrmMan,. Proceed, Mr. Gidney. 

Mr. Gipney. This is a fairly large—I am referring to the banks 
that have been discussed in the table—number of banks, yet the 494 
institutions which have been absorbed represent less than 314 percent 
of the total number of banks operating today. The importance of 
these transactions has been accentuated, of course, by the several larger 
mergers which were recently consummated in New York City, in 
which 3 national banks with total resources of over $6.9 billion were 
absorbed by other banks. 

The CHairman. When you speak of 314 percent, that is of the 
total banks operating in the whole country ¢ 

Mr. Gipney. Of number; that is so, yes. 

The CuHarman. You did not give us any relative percentage as 
to the banks or percentage of total deposits or total resources of banks 
in the section of the country known as New York City. 

Mr. Gipney. Not in this testimony. I believe we did in some earlier 
information. 

The reasons for this recent trend of mergers, consolidations and sales 
can be generalized to some extent, but it should be remembered that 
particularly where very large banking institutions are the two prin- 
cipals, it is sometimes not possible to apply the general reasons to the 
situation, and specific study is necessary . However, it might be help- 
ful to review generally some of the reasons for the desire of banks to 
merge or consolidate, and I would like briefly to list some of the basic 
reasons why the owners of many of the absorbed banks have been 
—— and even eager to sell out, merge, or consolidate with other 

anks. 

The Cuarrman. You say a specific study is necessary. Are you 
conducting that study now? 

Mr. Gipney. For a particular bank. We could consider the facts 
for a particular bank; yes, sir. We have no general studies in process 
that 1 know of. 

Mr. Jennrnos. No; we study each case. 

Mr. Gipnrey. We study each case. 

Mr. Maerz. Mr. Gidney, what standards have you set up to deter- 
mine whether a merger of a national bank might substantially lessen 
competition ? 

Mr. Gipney. I think that might be summarized by looking at what 
the competition is before the merger and what the competition will 
be after the merger. 

Mr. Materz, You are aware, I take it, that the Attorney General, 
who does administer the Celler Act, has set up a clearance program 
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to advise beforehand whether or not a contemplated industrial merger 
would be legal under the Celler Act? 

Mr. Gipnry. Well, that has not been usually done with the banks, 
but it ean be done in a case where it would be necessary or where it is 
thought necessary. 

Mr. Materz. Are you familiar, sir, with the standards that the 
Attorney General has established in making determinations as to 
whether a proposed merger would be in violation of the Celler Act? 

Mr. Gipney. I do not think we have had material on that as to 
banks. I have read the section of the report of the committee, the 
recent committee on the subject, and it emphasizes, as the chairman 
has, I believe, regional market standards. 

Mr. Materz. I take it, sir, that you do not follow the standards es- 
tablished by the Attorney General; is that correct? 

Mr. Gipney. We have not had any specific standards furnished us 
by the Attorney General. 

Mr. Matetz. Do you consult with the Attorney General or the head 
of the Antitrust Division ? 

Mr. Gipney. We have on occasion. 

Mr. Matetz. What specific occasions, sir? 

Mr. Gipnry. Well, the recent case of the National City-First 
National. 

Mr. Maerz. What was the Attorney General’s advice in that case? 

Mr. Giwnety. I think you should, perhaps, get that best from him 
because we have nothing formal, but we received nothing that indi- 
cated we should not go ahead. 

Mr. Maerz. In other words, it was his view that the merger of the 
National City Bank and the First National Bank was not in contra- 
vention of the policy of the Celler Antimerger Act; is that correct ? 

: ee I am not certain about just what his opinion was. 
think—— 

me Keatine. Did he give you any communication of any kind 
on it ¢ 

Mr. Giwney. No written communication. 

Mr. Keatine. I think we ought to ask the Attorney General. 

Mr. Giwney. That would be best. 

The CHairMAn. There were conversations between you-—— 

Mr. Gipney. That is true. 

The CHarrMan (continuing). Between you and the Attorney 
General ? 

Mr. Gipney. That is right. 

The Cuarrman. And you got the firm conviction from him that 
there might be no objections to that merger ? 

Mr. Gipney. That it was clear it was not in violation of section 7, 
and that 

The Cuatrrman. Do you remember whether he said that the act was 
not applicable or did he say that it was? 

Mr. Gipney. I think, I believe, but I would not want to—I would 








rather you get 
The Cuarrman. I am trying to help you now because you are not 
a lawyer. 
Mr. Grwney. I believe it was because the act was not applicable 
that we thought we might go ahead. But we believe—— 
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The Cuamrman. But nonetheless you took into consideration the 
fact that, according to his opinion, the act was not applicable to banks. 

Mr. Guipney. Yes. 

The CuamrMan. But you nonetheless felt that the philosophy under- 
lying that act might well be applied when you consider applications 
for mergers? 

Mr. Gipney. We also believe that under the philosophy of this sec- 
tion, this was a proper and suitable merger. We believe this merger 
was within the spirit of that law. Now, we might have a difference 
of opinion, but that is our belief. 

Mr. Marrrz. What was the Attorney General’s advice in that re- 
spect, Mr. Gidney ? 

Mr. Gipney. I do not think we had any advice on that respect. I 
think he has the matter under further study. 

The Cuarrman. The matter what? 

Mr. Giwney. I think they have the matter under study. 

The Cuarrman. He has the matter under study as to whether that 
merger 

Mr. Gipney. I really should not say that. 

Mr. Keatinea. I think you ought to ask the Attorney General. 

Mr. Giwney. I should not say that because I do not know whether 
he has or not. 

Mr. Marerz. Mr. Gidney, I wonder whether you would describe the 
nature of the investigation you make before coming to a determina- 
tion as to whether a particular merger involving national banks would 
or would not be inconsistent with the Celler Act. 

Mr. Gipney. Well, we are, of course, very familiar with, quite fa- 
miliar with, the setups of these banks, the business they are doing, the 
fields they are operating in, competition they have, the way competi- 
tion is functioning, and taking all those things together, we form our 
opinion. 

The Cuarrman. Mr. Gidney, 376 applications for mergers were 
made in less than 5 years, and it is quite a task, is it not? 

Mr. Gipney. Yes, it is; but many of those, of course, were very 
small, and I think we supplied you with a list. 

The CHarrMan. Yes; I have that list. 

Mr. Gipnry. Of those mergers. 

The Cuatrman. We will come to that later. 

Mr. Gipney. And you will notice that a great many of them involve 
small transactions which probably would not give 

The CHamman. I notice quite a number were very large ones, too. 

Mr. Gipney. Yes; there are some large ones. 

The CuHarrman. What I am driving at is this: The number of these 
applications are consequential, and the standards that you apply, 
therefore, would be very, very important, and we are naturally inter- 
ested in those standards. 

Was there sufficient time given to these applications in view of the 
large number? Have you a sufficient staff to go into all this? 

_ Mr. Gipnry. Well, we are a very busy office, but I think our staff 
is adequate to take care of it. 

Mr. Kerattna. I congratulate you. That is the first man from 
Se that I have ever heard admit that he had an adequate 
staff, 
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Mr. Gipney. I had better withdraw that. 

The CrarrmMan. You will get a reduction. [Laughter.] 

Mr. Keatina. No, I would like to see more frankness instead of 
this padding that we are so used to downtown, and I certainly con- 
gratulate the witness in his answer to that question ; it is so refreshing. 

Mr. Giwney. Well, I think this—that I would like to say this, and I 
would like to give the staff a little pat on the back: yr ity 

They have all grown up in this business. They have lived in it 
their whole business lives, so that they are at home in it, and it does 
not take an awful long time for a fellow who has lived with this kind 
of thing to look over a particular proposition and come to a conclusion. 
So that a modest-sized staff does turn out a great deal of work. 

Mergers have taken time, but Mr. Jennings will confirm me that 
the thing, the job, that takes our time these days is the applications 
for branches, and that really does take a lot of time. 

The CuatrMan. I noted last night the places where these mergers 
took place, and they are practically all over the country. 

Mr. Gipney. All over the country. 

The Cuatrman. And you still think that your men in the field, and 
your men in your home office, were able adequately to weigh —— 
and cons of these applications that were so geographically widely 
distributed ? 

Mr. Gipney. I think so, sir. 

The CuatrmAn. And you were able to do that from a so-called anti- 
trust angle? 

Mr. Groner. I do not know that everyone in the lineup has given 
that thought. Of course, they start with the examiner in the field, 
the chief examiner in the district; it comes down to a group here who 
go over it. I think we would say that in just the great number of 
cases the question of the antitrust angle or the section 7 angle, hardly 
arises because they are modest consolidations, and there is no ques- 
tion but what competition continues keen after as before. 

Further on in my discussions I have some observations on competi- 
tion which I will not interject now. 

The Cuatrman. Some of those mergers are not very modest. 

Mr. Gipney. That is true; but large numbers are. 

The Cuatrman. What is that? 

Mr. Groner. Large numbers are. 

The CuHarrMan. Yes; a lot of them are. 

I have a list—some of the mergers here are very substantial. For 
example, the Mellon National Bank & Trust Co. of Pittsburgh, with 
$1,894 million absorbed the Ambridge National Bank of Ambridge, 
Pa., having assets of $11 million. 

Mr. Keating. Were those assets or deposits ? 

The Cuatrman. Those were total assets. 

The Mellon National Bank in 1954 acquired the Peoples National 
Bank & Trust Co., of Monessen, Pa., with over $8 million assets; 
acquired the National Bank of Ford City, Pa., with over $4 million 
assets; acquired the First National Bank of Beaver Falls, Pa., with 
assets of over $5 million; and the Rankin Bank of Rankin, Pa., with 
assets of over $3 million. 

Another a up in Rhode Island, the Industrial Trust Co., 
of Providence, R. I., with assets of over $312 million, merged with 
the Providence Union National Bank with assets of over $168 mil- 
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lion, making the combined assets of those merged banks of almost 
$480 million. 

This is rather interesting, the First Western Bank & Trust Co., with 
assets of over $332 million, has just been recently acquired through 
TransAmerica, I think, which is controlled by the Bank of 
America 

Mr. Gipney. Mr. Chairman, might I interrupt there? It is not 
controlled by the Bank of America. 

The Cuarrman. Itis not? 

Mr. Gipney. Nor even affiliated with it. 

The Cuarrman. Well, I will withdraw that. 

Then, the First Western Bank & Trust Co., which directly or in- 
directly, is now worked in with the Bank of America which, in turn, 
is the first largest bank in this country 

Mr. Gipney. Again, I should say that you will find that the First 
Western Bank & Trust is not in any way affiliated or associated with 
the Bank of America. 

The CuairMan. We had the president of the Independent Bankers 
Association testifying before this committee yesterday, who said that 
there was such a liaison or merger or something. 

Mr. Gipney. Well, he could be mistaken. 

The CHarrmMan. Here is what he said—I am quoting from page 9 of 
his statement : 








TransAmerica’s offering— 
and he quotes from Blyth & Co.— 
Blyth & Co. heads a syndicate which will offer 1,346,000 shares of TransAmerica 


Corp. for sale. The price will probably be at the closing quotation on the New 
York Stock Exchange on May 9. 


This is recently. 


An interesting point about this offering is that the bulk of the money raised 
is probably going into the expansion program of the First Western Bank & Trust 
Co. The First Western has application in with the California Banking Depart- 
ment for a number of new branches. 

Mr. Giwney. I think all that statement is accurate, Mr. Chairman. 

The Cuatrrman. The point is that the TransAmerica is sort of an 
overlord of the First Western and the Bank of America. 

Mr. Gipney. Of the First Western; yes, sir; but not of the Bank of 
America. It was, but it is not. 

The CHatrman. Well, going further, apparently the First Western 
acquired the following banks: First National Trust & Savings Bank 
of Santa Barbara, Calif., with assets of almost $24 million; First Na- 
tional Bank of San Jacinto, Calif., with assets of $1.5 million; the 
First National Bank of Crows Landing, Calif., with over $3.5 million; 
the First National Bank of Weed, Calif., with assets of over $3 million ; 
the First National Bank of Delano, Calif., with assets of over $15 mil- 
lion; the First Natoinal Bank of Fairfield, Calif., with over $3 million, 
almost $4 million; the First National Bank of Garden Grove, Calif., 
with assets of over $13 million; the First National Bank of Los Altos, 
Calif., with assets of over $9 million; the First National Bank of Bell- 
flower, Calif., with assets of over $11 million, and there are about 7 
more. 

Now, that is quite an aggregation of banks, and all of those mergers, 
every one of which received your approval, occurred in 1953. 
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Mr. Gipney. Those did not have our approval, sir. 

The Cuarrman. They did not? 

Mr. Giwney. They did not. Those were mergers of national banks 
into a State-chartered institution, which did not require and did not 
have our approval other than to acknowledge that the thing had taken 


place. 
The Cuarmrman. Did the Federal Reserve have anything to de with 


that merger ? 

Mr. Gipney. Not athing. . 

The Cuarrman. They have no power 

Mr. Gipney. The First Western is not a Federal Reserve member. 

The Cuairman. To go on then, there are numbers of others—— 

Mr. Kerartine. That is, when a national bank merges into a State 
bank, you do not have anything to do with that at all ? 

Mr. Gipney. In 31 States that have the two-way street law, we have 
nothing to say about it, as in this case. 

Of course, that list of banks includes something like 22 or 24 that 
the Bank of America intended to buy some years ago, and was pre- 
vented from buying, and they remained in TransAmerica, and have 
been taken over by First Western. 

Mr. Materz. Are you familiar with—— 

The CuarrMan. Justa minute; I want to go further. 

Here are consolidations, national banks, and I think they are conse- 
quential. The University National Bank of Seattle, Wash., with over 
$30 million, consolidates with the Pacific National Bank of Seattle, 
with over $111 million. That certainly would receive your approval, 
that is one national bank with another ? 

Mr. Giwney. That received our approval. 

The Cuarrman. Then you have Baldwin National Bank & Trust 
Co. of Baldwin, with more than $8 million; with the Peoples State 
Bank of Baldwin, of $9,167,000, with the Meadow Brook National 
Bank with assets of over $159 million. Youapproved that. 

Then you have the Roslyn National Bank & Trust Co. of Roslyn, 
with over $14 million, with the First National Bank of Mineola, with 
over $13 million; with the First National Bank of Glen Cove, with over 
$5 million; with the Franklin National Bank of Franklin Square, 
with over $301 million. , 

Of course, those are consequential mergers. 

Then, the Westchester County National Bank, of Peekskill, with 
over $14 million, with the Crestwood National Bank in Tuckahoe, 
with $3.5 million; with the National Bank of Westchester, White 
Plains, with over $112 million; so that I can pick out in the list that 
you gave me quite a number of very substantial consolidations. 

Mr. Gioney. Oh, yes: that is true. 

The Cuarrman. While it is true there are numbers of small ones, 
and there are numbers of large ones, the mere fact that they are small 
does not mean that they are not important, and that they do not vio- 

late the principle of that act to which we are referring, because $2 
million in a small community may loom very large there, and may be 
inconsequential in a larger community. 

So that when you speak of substantial lessening of competition in 
a section of the country when 2 banks, 1 of say, $2 million, and 1 of $1 
million, join forces, and if they are both national banks, you have to 
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pass on them. I think that the fact should be weighed very carefully 
as to whether or not there is substantial lessening of competition in 
a particular area, which might be a small area. 

Mr. Kratine. And also in such a small area it is important, is it 
not, for you, Mr. Comptroller, to consider the safety of the depositors? 

Mr. Gipney. Yes. 

Mr. Keatine. And is it not a fact that frequently in these smaller 
communities a merger of two banking institutions furnishes a security 
to the people who put their money in there, which was not present 
when two little baste were fighting each other all the time? 

Mr. Gipney. That is a very good point. 
Of course, that just illustrates that you have a rather complete pic- 
ture that one has to look at. You have to consider whether this little 
bank in some cases was big enough to live. I just have in mind—I will 
not complicate it by naming the place—but one of these cases where 
a nearby bank took over a little bank. It had just about $1 million 
or $1.2 million of deposits. It had lived up to the time of the take- 
over because they had a nice gentleman who had reached 70, who 
worked for $3,000 a year, and had one assistant at $2,000 a year, and 

had kept it in good shape, clean and fine. 

But what happens when the 70-year man goes? There is no re- 
placement available, and you cannot find somebody at that price to do 
the job. 

It is a safeguard to everybody, to stockholders, to the depositors and 
everyone. 

Mr. Keating. I know of many such instances in the smaller com- 
munities, and I was familar with the great tragedies that were en- 
countered by so many families of modest means during the time when 
there was a wave of bank failures throughout the country. 

Mr. Gipney. Yes, sir. 

Mr. Keratine. And while we, of course, are interested in the anti- 
monopoly features, and that is a very important factor, we must not 
lose sight of the forest for the trees. There is also present in the 
case of these small banks the factor that it may be a real public service 
which the larger bank is performing in saving the smaller banks, the 
only selfish motive being that if any bank fails, it reflects to a degree 
on all banking institutions. Many times in these communities banks 
have gotten together to prevent any one institution from folding up, 
because it would reflect on all and might start a run of depositors 
throughout. But that is something which I have no doubt you bear 
in mind, since it is very important in the banking picture which is a 
little bit different from other business organizations. 

Mr. Gipnry. Well, we fortunately in recent years have not had 
many of these cases where it was necessary to do what we call a rescue 
operation. 

Mr. Kratine. No, I realize that. 

Mr. Gipnry. But we do have to consider whether we have a healthy 
institution. 

Obviously, the best-willed bank in the world can only take care of 
its people if it has the means to do so; and equally obvious the ex- 
pectations and wishes of the customers of banks today are far—well, 
they are just as far ahead of those of 50 years ago as our general ideas 
of living are. 
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I went into a bank February 1, 1903, and it was a good bank, and 
there were some others, and they were good banks. But the amount 
of service we pushed out to the people was just a fraction of what 
the people expected to get today, and it takes skilled management, and 
all that. to furnish that. 

The Cuarrman. Before you go to that, let us take a couple of these 
very small weak tottering banks. For example—— 

Mr. Gipney. Will you select them or shall I? 

The CuarrMan. For example, the Fidelity Trust Co. of Baltimore, 
very weak, with $123 million. 

Mr. Krattne. You may start a run on that bank, Mr. Chairman, 
if you don’t watch out. [Laughter.] 

The CuatrMan. There will be no run, I can assure you. 

They are so powerful that it is not possible to have a run, 

Let us take some of these very weak and tottering banks. 

Mr. Kratine. The tone of your voice does not show on the record. 

The CuatrmMan. Just a moment. Let us take the weak, tottering 
banks like the Fidelity Trust Co. of Baltimore with $123 million, 
uniting with the Baltimore National Bank with $133 million. I am 
sure they were both strong independent banks, and it is still a strong 
independent combination. 

Let us take another one, another one of these wizened, totterin 
banks in Dallas with $94 million, uniting with the First Nationa 
Bank in Dallas with $548 million. 

The Hamilton National Bank of this city, with $115 million, united 
with the National Bank of Washington, with $111 million. 

Mr. Rogers. Isn’t that John L. Lewis’ bank? 

The CuatrmMan. I don’t know what it is. 

The Washington Loan & Trust Co., with $55 million, united with 
the Riggs National Bank—that is a name to conjure with—with 
$366 million, showing a combined result of $421 million. 

Of course, I am aware, Mr. Comptroller, that if a bank is weak, it 
may be in the public interest to have it taken over by a larger bank 
in any community. 

What the gentleman from New York said is eminently sound in 
that regard. I am not addressing myself to those situations. 

But I am addressing myself to situations like the Fletcher Trust 
Co. of Indianapolis with $156 million, uniting with American Na- 
tional Bank of Indianapolis with $171 million, making a combined 
total of resources in excess of $328 million. 

I could go on ad infinitum to cover many of these large consolida- 
tions. But it is rather anomalous that in a period from January 
1950 to May 1955—and you have been in that office, I presume—— 

Mr. Gipney. Two years. 

The CHatRMan. Since when? 

Mr. Gipnry. Just 2 years. 

The CuarrmMan. Two years—not a single application was denied by 
vour office, although you may have had some that were withdrawn. 
I think that is something that must be gone into very carefully. 

Mr. Gipney. Well, I could go into those individually—you prob- 
ably would not wish me to, because it would take time. I might pick 
out the situation here. We have some little comment on that further 
on in my statement. 

The Cuatrman. Yes, you go ahead. 
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Mr. Maerz. May I ask this question, Mr. Comptroller? 

Mr. Gipney. Yes. 

Mr. Materz. Would you say a number of strong healthy independ- 
ent banks have been eliminated from competition as a result of 
these mergers that have occurred in the last few years? 

Mr. Gipney. I would not say any banks have been eliminated from 
competition. These banks have continued to be competitive when 
they are in the mergers. We have not eliminated anybody from 
competition. 

Mr. Maerz. Suppose a bank has been acquired by a national bank. 
Would you say that that bank still remains, the acquired bank still 
remains, in competition ? 

Mr. Gipney. I say yes, sir; that the combined outfit competes with 
a new vigor and new strength they did not have before. 

Mr. Maerz. When a bank is acquired by another bank do you have 
two entities or one entity that remains? 

Mr. Giwnry. You have one entity remaining, and it acquires every- 
thing of the two, and it acquires the assets, the strength and the com- 
petitive abilities, and all that. 

Mr. Matetz. But instead of two competing enterprises you have one 
enterprise; is that not correct? 

Mr. Gipney. That is correct. 

The CHatrman. What competition would there be if there were 
two banks in a town and they combined? Would there be any com- 
petition at all? 

Mr. Keatrne. As a matter of fact, these banks do not compete just 
inthat onecommunity. Banking institutions today compete through- 
out the State and throughout the Nation, really; they are all after 
loans. They are reaching out to get loans from other institutions; 
and they have these big loans that they parcel out, their correspondents 
in New York or other places parcel out, a part of the loans to these 
little communities. They are all stretching for business, and the busi- 
ness of sengetien is not limited, is it, Mr. Comptroller, to a localized 
community ¢ 

Mr. Gipney. It certainly is not. If you could hear 

Mr. Fine. The fact is there is no competition within the local com- 
munity for the businessmen of that local community if they only have 
one bank to go to. 

The CHarmman. And the philosophy of the Celler Act, which you 
accept, says there shall be no substantial lessening of competition in 
any section of the country. 

Mr. Gidney, you say that if there is a combination between two banks 
there is still competition ; is that right ? 

Mr. Gipney. There is still competition in the community. 

The Cuatrman. How then can you apply the philosophy of that 
act about substantial lessening of competition? Under that theory 
that there is still competition, when you have mergers, then you can 
never have the application of that act. There never would be any 
substantial lessening of competition, if you say that consolidations 
bring about competition. 

Mr. Gipney. As long as you do not eliminate—as long as there are 
continuous strong competing institutions. 
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Mr. Materz. In other words, you do not look at the competition 
between the acquiring and the acquired bank as a criterion; is that 
correct ¢ 

Mr. Gipney. I think that—I would think we look at the whole 

victure. 
' Mr. Maerz. Specifically though, do you look at competition be- 
tween the acquiring and the acquired bank in making a determination 
as to whether a proposed merger would be in violation of the policy 
of the Celler Act? 

Mr. Gipney. What the Celler Act wants, I take it, is that facilities 
shall be available to the banking customers, that credit shall be avail- 
able to the worthy borrower. 

Mr. Maerz. Mr. Comptroller, the legislative history of the Celler 
Act—and I have it before me—reads in part as follows: 

Such an effect— 
referring to substantial lessening of competition— 
may arise in various ways such as the elimination in whole or in material part 
of the competitive activity of an enterprise which has been a substantial factor 
in competition. 

That is one of the tests specifically set forth in the legislative history. 

Mr. Gipney. That speaks about the elimination. 

Mr. Materz. Of competition, of a competing bank, which has been 
acquired. 

Mr. Gwnzey. Well, I do not consider there has been any elimination. 
You have added two together, and I do not see that there has been any 
elimination. 

The CuarrMan. Well, there has been an elimination of competition, 
has there not? 

Mr. Gipney. No, sir; I do not think so. Take these cases and, per- 
haps, it might be well if you would let me proceed, and then we 
could 

The CuarrmMan. Go ahead. We are not fair to you. 

Mr. Gipney. We have here some observations which are a summary 
of the reasons which have led to these mergers. 

The CHarrMan. What page are you at? 

Mr. Gipney. It is page 8; and they were rather carefully prepared 
so that we think they are as good a job as we can do in saying why 
people merge. ; 

1. Top management problems have been among the most important 
reasons. In many banks the advancing age of officers, and failure to 
provide successor management, has resulted in mergers. In others, 
the managing owners have wished to retire from the banking business. 
Those are reasons which are very general. 

2. Prices or terms have been offered which the shareholders have 
found most attractive. These prices or terms have been equal to book 
value of the assets, and in many cases have been on a fair value basis 
plus a premium. This has been a particularly strong factor because 
the sheen of many banks have a very limited market, and sell at prices 
well below book value. The yield from dividends has not been too 
attractive, and this has adversely affected the market price of the 
shares. This has been caused not so much by inferior earnings as by 
the need to augment capital structure from retained earnings. 
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3. Smaller banks have joined forces in order to provide more effec- 
tive competition to nearby large institutions. 

4. The failure of some banks to compete on an aggressive and pro- 
gressive basis has caused their banks to be left behind by competitors 
from the standpoint of growth, earnings, and service to the com- 
munity. 

5. The inability of some smaller banks to meet the borrowing needs 
of the community, which are generally larger today than formerly, 
has made them wish to become parts of a larger organization. 

6. In many cases local business or industrial concerns which were 
of major importance to a smalltown bank have been sold to large con- 
cerns which have their banking ties in big cities. In these cases the 
small bank usually receives a smaller percentage of the banking busi- 
ness of the concern, and sometimes finds it advantageous to combine 
with a larger bank. 

Fringe benefits and increased compensation available for officers and 
emplovees from the potential absorbing bank have caused management 
to back many mergers. 

The Comptroller’s Office maintains a continuing record of the 
reasons for all voluntary liquidations of national banks. 

The CHatrMAN. In those criteria where do you have anything that 
indicates your consideration of substantial lessening of competition ? 

Mr. GipneEy. Those are just statements of the reasons which 

Mr. Keatrne. These are motives or incentives for mergers. 

Mr. Gipney. Yes, there are reasons—yes, incentives, the reasons 
that impel people to take these actions. 

You will note that from 1950 to May 1, 1955, 101 National banks 
were purchased by other National banks, and 68 National banks were 
purchased by State chartered banks, and these 169 National banks 
were placed in voluntary liquidation. The reasons why these banks 
sold out are as follows (more than one reason prompted many of the 
sales) : 


Number of 
| {ape j 7 ie Jarre age 
Reasons for sale cases in which | Percentage of 
reason was 169 cases 
| given 


1. Management problems - --. ; 68 40 
. Attractive prices ehhen aed we ‘ : sal 65 | 38 
3, Identical owners desires to combine banks . 33 20 
. Weak earning capacity (of selling bank, of course) | 21 12 
5. Closely held banks—owners desired to retire from banking 9 5 
Managements considered the services of a larger bank necessary to 
serve community ; . at ei ; 
. To achieve a more effective competitive status 
Overbanked communities. . : 
9. Uneconomie banking units 
. Embezzlement -- . 
ll. To obtain fringe benefits for officers and employees 
12. To avoid control of banks by undesirable persons - 
13. To avoid Federal Reserve restrictions 
14. Reluctance to raise needed capital 
15. Miscellaneous 


It is equally necessary to examine the motives of the continuing 
banks in these transactions—the reasons why some banks have desired 
or even considered it necessary to consolidate or merge with, or pur- 
chase other banks. To some extent they overlap with the reasons given 
for the banks which are selling, or merging their businesses into the 
ae bank, but we believe that the most important reasons are 
these : 
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1. The need to obtain banking offices in adjoining areas in order to 
obtain to a fuller extent the benefits of volume or retail banking—that 
is, serving large numbers of individuals and small businesses whose 
accounts and loans are relatively small. 

2. The need or desire to obtain banking offices in areas where they 
can serve to better advantage the business which they already have. 
The postwar movement of population out of our large cities and the 
decentralization of industry have been responsible for this. 

3. The need for larger loaning limits, and more available deposits 
to loan. This need has been caused by the general growth of mfusiry 
as a whole. 

4. Keen competition with other banks, and the normal urge to excel 
in expansion, growth, and earnings. 

5. Earnings: The above other factors have a direct bearing on this 
point. 

Mr. Keatine. Just let me interrupt. Your contention with re- 
spect to No. 3 there, which seems quite important 

Mr. Gipney. Yes, indeed. 

Mr. Keatine. If a large industrial concern moved into a relatively 
small community, and there was just the single small bank there, they 
could not handle the loan requirements of that large industrial concern 
because under State and Federal laws they have a top limit, do they 
not 

Mr. Gipnry. Ten percent. 

Mr. Keatine (continuing). Of the amount which they can loan to 
any one group? 

Mr. Gipney. That is right. 

The Cuarrman. Did you say just one bank in that community ? 

Mr. Keatine. If there were 3 or 4 or 5 small banks, they might not 
be able to handle the requirements of the large concern which hap- 
pened to move into that community. 

The Cuarrman. If industries come into that community, would that 
smaller bank not grow from within and get strength ? 

Mr. Keatine. Not sufficiently. I am speaking of a hypothetical 
case. They probably could not grow sufficiently to take care of the 
loan requirements because of this restriction in all of the State laws 
so far as I know, and I believe in the Federal laws as to national 
banks, that you cannot loan, is it more than 10 percent 

Mr. Giwney. That is the national bank restriction. 

Mr. Keatine. Ten percent of what? 

Mr. Gipney. Capital and surplus. 

Mr. Kratine. Capital and surplus. 

Mr. Gipney. Yes. 

Mr. Keatine. To any one corporation or group of individuals. 

The Cuairman. That fails to take into consideration the fact that 
insurance companies are doing a very substantial banking business 
these days; and we heard tell, I think, in your letter, that one of the 
reasons for the merger of the First National Bank of New York and 
the National City Bank was the need for a larger lending range, al- 
though their aan range, the lending range of either of those two 
banks, is very, very substantial, and it was felt they ought to have it 
still higher. ' 

I think apropos of the fact that when any of the large commercial 
entities of New York and elsewhere in the industrial communities 
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want to make loans these days, it is rather the fashion to go to the 
insurance companies. 

When loans of $40 million, $50 million, $60 million, $100 million 
are made, these concerns do not want to make these loans based on 
bankable paper which, I understand, is about 18 months. They want 
long-term loans, and they got those loans in the form of debentures 
from various insurance companies, which are very much tempted 
to make those loans because of the vast resources they have. I am 
speaking of companies like Prudential Life, Metropolitan Life, 
Equitable Life, whose assets are in the billions. 

Mr. Gipney. Well, Mr. Chairman, I could agree with both you and 
Mr. Keating on this: 

First, on this matter of the smaller cities, they do not have to be 
very small. 

Now New York State furnishes many illustrations of where 
ownership of important companies has been taken over by national 
companies. If you will go up the line of the New York Central, 
you come to innumerable illustrations of that. 

Even the moderate sized banks and quite good sized banks have 
trouble to hold their share of the lending to those companies. 

In Syracuse there is a notable case where you have large banks, 
and they may retain some. The very small bank, of course, would 
not have any chance at all because the loan it could make would be 
of no interest to the great big company, which is being offered lines 
of millions of dollars by the big banks; so that is a real fact. 

I think I should thank the chairman for bringing in the insurance 
companies. I have them in here later, because when we consider 
whether there is the existence of competition it is a fact of life that 
the insurance companies are a very important source of competition 
for supplying credit to our big industries. 

Mr. Kratine. We had some extensive evidence from them during 
the 82d Congress when this committee was under the chairmanship of 
the present chairman, and we went into this insurance picture quite 
fully, and discovered the many areas they were in. 

This observation occurs to me also: 

The people are demanding more and more services from banking 
institutions. It is just a fact of life that the larger institutions can 
give those services to an extent and in a manner that a small bank 
is not capable of doing because it cannot afford to do it. 

The larger institutions can absorb overhead in a way that the 
small bank cannot do unless they have a $3,000 a year president, 
such as you mentioned. 

So that all of that tends to lead to more and more mergers among 
banking institutions. It is, as you might say, sort of a vicious circle. 

Mr. Gipney. It is —— a circle. 

Mr. Keatinea. It is a circle anyway. 

The Cuarrman. Did you say “vicious” ? 

Mr. Krattna. The chairman knows that I do not like the trend 
toward mergers in this country. I think it is certainly something 
which gives us pause. The large number of concentrations of more 
and more industrial and financial power in the hands of fewer and 
fewer people is a real danger which this Congress must be cognizant 
of at all times, and we are seeking to determine the causes and the effects 
of it, and I said in my opening statement, Mr. Chairman—— 
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The Cuatrman. You did. 

Mr. Krartne (continuing). That unless we grapple with this prob- 
lem and do something about it, it could be the most important factor 
leading to state socialism, which I abhor. 

If we allow too great a concentration in private hands then we are 
going to have the extremists at the other end come in and say that the 
States should take over, and that is abhorrent to me. 

I simply point out the difficulty of this problem which stems in part 
from the legitimate wishes of the people to have more and more serv- 
ice from the banks. 

They now want to have a place to park, and the bank has to-—— 

Mr. Gipney. They must have it. 

Mr. Kratina. The bank has to hire a place to park or else they have 
to get a window where the women who come there to do their shopping 
in that center can do their banking at the same time. That is just one 
little factor. 

But we have to look at this from a middle-of-the-road fashion in con- 
sidering all the factors, and we have quite a serious problem. I do 
not think we can lose sight of these other elements in our very proper 
scrutiny of the merger element or the elimination of monopoly 
element. 

The Cuairman. What the gentleman from New York says is emi- 
nently sound and, of course, there must be mergers, and there are many 
cogent reasons why a merger should be consummated. 

I would be the last man in the world to say there should not be any 
mergers. But certainly some of these mergers did not come within 
the four squares of what the gentleman has stated. 

Certainly, the National City Bank and the First National Bank did 
not have to afford places to park for their depositors. In that merger 
you had a wholesale banking business merging with a retail banking 
business, and when I use the term “retail banking business” I mean 
branch banking or the giving of services at branch banks which banks 
usually give, ike cashing checks and affording all manner and kinds 
of accommodations to people in the surburbs, and so forth. 

Of course, we require that, but in the case of the National City Bank 
they had these branch banks. They were doing the retail business, 
so-called. 

The First National Bank did an entirely different kind of business. 
They had a very select clientele, and they were pretty well on their 
feet; they were paying good dividends; they seemed to come within 
the purview of all the criteria that you indicated. I cannot see for 
the life of me why those two banks were permitted to merge. 

But beyond that, Mr. Comptroller, also carrying out what the gentle- 
man from New York has stated, you have this very strange situation : 

The State superintendent of banks in the last years has not refused 
approval of a single merger; he has granted every one, and you have 
granted every application before you. There may have been some 
withdrawn, but there is not a single one under your own admission 
that has been disapproved. 

That certainly is, to use the phrase of the gentleman from New 
York, something which must give us pause. 

Does this mean that any kind of a merger or most mergers will get 
the approval of the constituted authorities of the State of New York, 
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which is the financial hub of the country, if not of the universe? That 
sticks in my mind, and I am worried about it. 

Mr. Gipnry. 1 have one paragraph, and I will come to a discussion 
of the National City Bank, which is brief. 

The Cuarrman. But going back, though, which is very important: 
vou speak on page 10 of one of the motives, No. 12, which is to avoid 
control of a bank by undesirable persons. Have we not got the au- 
thority to prevent control of a bank by undesirable persons ‘who might 
be directors, and so forth, or even stockholders? You have that 
authority. 

Mr. Keartine. If it is a State bank which is merging 

Mr. Gipney. We do not have the power to say who shall control 
a bank. 

The CuHarrman. Don’t you have the power to pose or express an 
opinion 

Mr. Gipnry. We have the power of removal under section 30 for 
the continuation of unsound or illegal and unsafe banking practices, 
after warning. 

The Cuarrman. But if a bank robber becomes a director, you have 
io power over that bank robber who is a director ? 

Mr. Gipney. No direct legal power. 

The CuHatrmMan. I never knew that. I think that ought to be 
remedied. 

Mr. Keatina. Well, the bank robber might have been reformed. 

The CHarrman. I would not put any money in that bank. 
| Laughter. | 

Mr. Gipney. Mr. Jennings reminds me that the Federal Deposit 
Insurance Corporation has certain power. No one of whom I am 
aware has any power to say who shall be a bank director. 

Mr. Keatine. Except the stockholders. 

Mr. GipNry. I mean who shall be a bank shareholder. Now, as to 
who shall be an officer or director, we have some ability-——— 

Mr. Keating. I would not be for having these confirmed by the 
Senate. [ Laughter. | 

The Cuairman. I do think, though, Mr. Comptroller, that is a defect 
in the law. You should have some authority over a director. 

Mr. Gipney. It isa very difficult question. 

The superintendent of banks of New York State, the outgoing su- 
perintendent, in his annual report suggested that the law of New York 
be amended to give him some power over the purchase of stock. 

The Cuarrman. Don’t you think you should have that power, 
likewise @ 

Mr. Gipnry. I would rather not have it. 

The Cuarmman. You have got enough trouble now / 

Mr. Gipney. Thank you just the same. 

Mr. Keattne. It is pretty hard to lay down standards for govern- 
mental approval for the election of directors of banks without inject- 
ing the Government into the business to a degree that is not healthy. 

The Cxateman. Well, the State superintendent of banks of our 
State has asked for that authority, you have heard tell. 

Mr. Keatine. I do not know exactly. 

The CuHarrman. The outgoing. 
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Mr. Keattna. I do not know exactly what they have asked for, and 
whether they are outgoing or incoming, I would not give it to them 
unless they put up a pretty strong case. 

I do not like the idea of the Government sticking its nose into private 
business, 

Mr. Gipney. We have not asked for it, and I do not think we shall 
during my incumbency. 

Mr. Kearine. I still say it is worth considering. If you have got: 
to buy banks to get rid of undesirable persons—I do not know iehet 
you mean by that statement. 

The Cuatrman. Under the act affecting alcohol, we do not allow 
bootleggers to sell retail or wholesale. Why shouldn’t we have a law 
to give the Comptroller of the Currency power to prevent confirmed 
criminals from becoming directors of banks ? 

Mr. Keatine. I would not object tothat. But if you start in to have 
the Government pass on everybody who is going to become a bank 
director, you and I might never have gotten to that position. 

The Cuarrman. I wish I had not. aaeitert 

Mr. Keartine. Of course, the next thing would be to determine 
whether or not a person is properly a director of a steel company, and 
then the next thing after that would be the grocery store in South 
Main Street and Ypsilanti, Mich., and I do not like that. I just think 
that is going too far. 

Mr. Gipney. Well, Mr. Jennings reminds me these cases cited here 
are cases where there was some fear that people considered undesirable 
would acquire stock, and the owners wanted to sell to others. 

The Cuatrman. That might be it. 

Mr. McCuttocu. I would like to ask one question, Mr. Gidney, with 
respect to the mergers and consolidation that you have had. 

Did you apply the test of whether or not the merger or consolida- 
tion would or would not result in a substantial lessening of competition 
within the territory involved ? 

Mr. Gipney. I think that has been in our mind in every case. 

Mr. McCuttocn. You came to a conclusion on that and, therefore, 
since you objected to no consolidation or merger, you came to the con- 
clusion that there was no substantial lessening of competition in that 
territory ? 

Mr. Gipney. Yes. 

I think if we could express that, that the level of competition after 
the fact was just as great as before. 

Now, that is a little point in which you can have a difference of 
opinion, because the form of the competition may have changed some- 
what. 

Mr. Maerz. Mr. Gidney, what specific instructions have you given | 
your examiners in regard to considering these anticompetitive factors? 

Mr. Giwney. I think we have not issued anything specific to the 
examiners. ( 

We have, of course, the situation where the field examiners are men 

«/ experience, and the chief examiners are men of very long experience, 
#) d pretty broad-gaged men, and they have the same knowledge of 
these things practically, very much along the line Mr. Jennings and the 
people in our office have, and, of course, they are on the ground and are 
‘very well acquainted with what goes on in their respective territories. 

Mr. Maerz. Have they been notified specifically that it is the policy 
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of your office to disapprove any bank merger if the effect is substan- 
tially to lessen competition ? 

Mr. Gipnry. There has been no such specific notice sent out, but 
they have, of course, section 7 before them, as we have. 

Mr. Maerz. Have they been informed, though, specifically that 
it is their function to comply with the policy of the Celler Act? 

Mr. Gipney. I do not think we have given them any specific admoni- 
tion on that point. 

Mr. Maerz. Do you think it might be a good idea if they were so 
informed ¢ 

Mr. Gipney. I would see no objection, because we expect to try 
to live up to the underlying ideas of that act, as we understand them. 

Now, it is possible to have differences of opinion just exactly as 
to what those things mean; but we are satisfied that we are maintain- 
ing a high degree of competition. 

In fact, I will make the statement further on that the competition 
in banking is keener and more aggressive than it has been in my 
lifetime. 

Mr. Materz. Do your examiners make findings of fact in connection 
with a proposed merger ? 

Mr. stag Most of that would be put together and considered in 
our Washington consideration. 

Mr. Maerz. Is there a finding of fact with regard to this substan- 
tial lessening of competition ? 

Mr. GipneEy. Well, we have not it ina formal way. It is part of the 
whole picture, part of the whole consideration. 

We consider that we have to be satisfied that the competition will 
be present after as well as before, substantial competition. 

The CuarrMan. Suppose you continue to read. 

Mr. Gipney. Yes, sir. 

Despite the statements of some bank analysts which have recently 
appeared in the press and periodicals that rising costs ond inferior 
earnings are at the root of the current trend of bank mergers, it is 
not my belief that this has been a major contributing factor. It is 
necessary to go back to the 1920’s to find better earnings per thousand 
dollars of resources than banks generally have enjoyed during recent 
years. I do not mean to say that bank earnings are high—they are 
not. But they have been as good or better during the period since 
1950 than at any time since 1929. 

Turning to a few large mergers, I would like to comment on the 
specific reasons which prompted them. The First National Bank of 
the city of New York was the prototype of a former era of commercial 
banking. Specializing in a small number of large corporate ac- 
counts, it had not followed the trend to retail banking, and had found 
that substantial profits could no longer be made in the type of business 
in which it was exclusively engaged. 

Mr. Kerattne. Did they have a bottom limit on the size of the 
deposit they would accept in the First National ? 

Mr. Gipney. I have heard so. 

Mr. Keating. So have I. What was it? 

Mr. Gipney. I have heard $200,000, but I would not vouch for that. 

The CHarrman. You and I could not be depositors. 

Mr. Keating. That is right. [Laughter.] 
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Mr. Gipney. I think they had 1,400 accounts. 

Mr. Krartne. 1,400 accounts in the First National Bank? How 
much was the least amount they would loan to anybody ? 

Mr. Gipnry. I think I should answer that amnnalty it would be in 
proportion. 

The National City Bank of New York, on the other hand, had been 
one of the leaders in the new type of banking, and was extensively 
engaged in consumer and small-business financing. I should inter- 
ject there, when I went to work in New York in 1917, shortly after that 
they set up the personal loan business. They were definitely a pioneer 
in it, following or being accompanied at that time by the Morris Plan 
institutions. 

The competition between these two banks 
2 “ Keatine. They still use the rolltop desks in the First National 

ank. 

Mr. Gipnry. The newspapers said so. 

Mr. Keratine. In other words, these two institutions were quite 
different in service to the public. 

Mr. Gipney. Well, I suppose. 

The CuHatrMan. Service to the public, a very select public. 

Mr. Keatitna. National City Bank was serving the public and First 
National 

Mr. Gipney. I think the National City would say they served some 
of the public which the First National served, that is true. But a 
significant fact is that the First National Bank of New York was the 
original bank of the American Telephone & Telegraph Co. I have 
been told by people formerly connected with that, and it is interesting 
to note today that the president of American Telephone & Telegraph 
Co. is a director of the Chase Manhattan Bank. I suppose they are 
still an account of the First National, but you can judge that the center 
of some things has shifted. The competition between these banks 
was extremely small. 

The Cuatrman. May I ask this 

Mr. Gipney. Yes, sir. 

The Cuairman. With regard to the approval of the Chase 
National 

Mr. Gipney. Yes, sir. 

The Cuatrman. Which was merged into the Bank of Manhattan 
ultimately you had no control because it was a State bank swallowing 
up a national bank? 

Mr. Gipney. I had no control over that. It was a painful fact. 

The Cuamman. There was talk in the newspaper about the merger 
and there was, as I understand it from the newspaper reports, some 
question as to which would acquire which. 

Mr. Gipney. Yes. 

The Cuatrman. Did any of those operatives of those institutions 
come to you for your opinion as to whether or not there should be a 
merger or whether the merger would be approved ? 

Mr. Gioney. They did not. 

The Cuatmrman. They did not. 

Mr. Krarttne. They did not discuss with you whether it would be 
wise to merge into a national bank or into a State bank. 

Mr. Gipney. No. That is true. I think the newspapers also 
chronicled that several years ago there was discussion, and at that time 
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they may have discussed it with the Office, but on this occasion they 
did not. ’ 

The Cuatrman. Did the operatives of the First National and the 
National City come to you for any advance approval before they 
started their negotiations ? 

Mr. Gipney. Mr. Jennings says that the National City first came to 
discuss the matter with us ahead. I don’t remember how much ahead, 
it was not very long ahead because I think that merger grew rather 
rapidly. 

The CuatrmMan. Did you give them a green light when they asked 
for an advance opinion 4 

Mr. Gipney. Not until we had looked into the matter. 

The Cuatrman,. That is, you did not do it until you got the applica- 
tion formally. 

Mr. Gipney. The application was with us formally, I think. 

Mr. JENNINGS. There was some time elapsed before the application 
was received. 

Mr. Gipney. That is right. We took some time to look it over. 
We undoubtedly manifested sympathy but we took some time to look 
it over. 

The Cuarrman. Did you say manifested some sympathy ? 

Mr. Gipney. Some sympathy before we gave them approval. 

Mr. Kerarina. The same kind of sympathy you express to a con- 
stitutent when commenting on a bill. 

The CHatrMANn. I say the matter will be taken into consideration. 

Mr. Giwney. That was the case with us, sir. 

The CuHarrman. But if I understand you rightly, you said you 
viewed the application for the merger with sympathy. 

Mr. Gipney. Yes. 

The Cuarrman. Now here you had a situation where first the 
Chemical National, I think 

Mr. Gipnry. The Chemical Bank. 

The CHarrman. Merged with the Corn Exchange, did you have 
any control over that? 

Mr. GipNey. We had no control. It used to be the Chemical Na- 
tional, but that went out of the national system about 30 years ago. 

The CHarrMan. It went into the State system. 

Mr. Gipney. Right. 

The CuarrMan. So the first big merger operation, was the Chemi- 
cal and the Corn Exchange. Then that inspired, if I remember cor- 
rectly, the Chase National to merge with the Bank of Manhattan, 
and the—that is the first bank I ever heard of that was inspired. 

Mr. Gipney. That is a post hoc argument. 

The CHairMan. They were inspired by their inner conscience to de- 
velop another merger. Then you had those two huge merged entities, 
you then had the National City with the First National, and not to be 
outdone, the Bankers Trust united with the Public National. It is 
sort of one big combination begetting or giving rise to another big 
combination. Would you say that that is'the reason for all that, that 
one huge entity finds it is necessary to compete with another huge en- 
tity; is that it? 

Mr. Gipney. I don’t think we need to draw that conclusion. I don’t 
think we need to draw the conclusion that one caused the other. I 
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think you had considerations there which made it appear logical to 
those people to do certain things, and those considerations did apply 
to different institutions. 

The Cuatrman. I would not be surprised now that the Manufac- 
turers Trust Co. will say, “Well, we cannot compete with these huge 
combinations, now we will have to look around and shop around and 
see if we can merge, and let’s merge with the Guaranty Trust Co. 
and we'll be larger than all the rest of them.” I can foresee such a 
situation like that. 

Mr. Gwney. Well, the history of the Manufacturers Trust Co. in- 
dicates that they can compete quite well because I can remember the 
process of their growth from about $200 million in 1932 to close to 
$3 billion at the present time. 

I think they can—I do not know what they will say or think or do— 
but I am sure that the Manufacturers Trust can do a good job of 
competition. I will give them that much of a plug. 

The CHatrman. Perhaps you do know that the Manufacturers 
Trust Co. is the result, in turn, of 80 separate mergers ? 

Mr. Gipney. It had a tremendous number during the early days, 
which brought it up to a somewhat modest—it now seems modest 
size—it looked like a large figure those days. 

Mr. Keattne. Have you heard about the Brooklyn Trust Co.? 

Mr. Gipney. Brooklyn was taken over by someone not too long ago. 

The Cuatrman. That is part of the Manufacturers Trust Co. 

Mr. Keating. Is that part of it? ‘There is no Brooklyn Trust ? 

Mr. Gipney. There is a Kings County Trust, not a Brooklyn Trust. 

I might just say a few things more on this National City thing. 

One result of the merger, to be sure, was an increase in the size 
of one of the Nation’s largest banks, but the change in its competitive 
situation both in New York and in the country as a whole was so small 
that it was our view that the positive justifications for the merger 
far outweighed the fact that an extremely large bank was to become 
larger, and our approval was given. 

Another situation which has been widely cited as an example of 
today’s merger trend is the series of acquisitions in the past several 
years by the Franklin National Bank and the Meadow Brook National 
Bank, both in Nassau County, N. Y. This would appear to be 
almost the classic example of a case in which the combination of exist- 
ing banks was necessary if the banking industry of the area was to 
meet the needs of a community which was rapidly expanding, both in 
population and industry. As I stated in my letter to you, Mr. Chair- 
man, of March 14, 1955: 
an analysis of the banking business in that area discloses that the growth of 
certain banks in Nassau County was a necessary development if any local banks 
were to meet the competition of the larger New York City banks for the expand- 
ing industrial business of the Long Island area. 

The Cuarmman. Mr. Comptroller, I think it would be appropriate 
if we put your letter into the record at that point, and my letter that 
prompted your response. I think it would be very illuminating to 
have those two put in. 

P Mr. Gipney. I think it would be very good. I appreciate having it 
one. 

The Cxatrman. That will be very good. 
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Mr. Gipney. Because we took some pains to prepare that letter, 
and I think it would be very desirable; and, of course, there is with 
that quite a mass of statistical information which may be somewhat 
burdensome in its volume, but is very desirable in giving the picture. 

The Cuatrman. Well, I think it is very, very important and cogent, 
and it would help us in our inquiry. 

Mr. Gipnry. Yes. 

(The documents referred to follows :) 


COMPTROLLER OF THE CURRENCY, 
March 14, 1955. 
Hon. EMANUET, CELLER, 
House of Representatives, Washington, D.C. 


My Dear Mr. Cetter: I wish to acknowledge and thank you for your letter 
of March 2, 1955, which has been read with interest. I appreciate having your 
views On a matter that has been receiving our serious attention. Your letter 
raises the question of whether certain proposed bank mergers in the metro- 
politan area of New York City will violate the intent or policy expressed in 
section 7 of the Clayton Act or other antitrust laws. 

In determining whether the approval of this office will be given to any 
merger or consolidation, the Comptroller considers, among other things, how 
the proposed merger will affect the particular banks involved, the soundness of 
the national banking system, and the convenience and needs of the community 
concerned, There may be a technical question as to the specific application of 
section 7 of the Clayton Act to these mergers. However, it has been the 
practice of the Comptroller before giving his approval to determine whether 
the effect of the merger, “in any section of the country * * * may be substan- 
tially to lessen competition, or to tend to create a monopoly.” 

The Comptroller is aware of the recent mergers both within and beyond 
his jurisdiction and has studied the mergers presented for his approval to 
determine whether individually or collectively they tend to establish or give 
impetus to any existing trend which would have an adverse effect upon competi- 
tion among banks. 

The competitive area of the merging banks in Nassau County to which you 
have referred may for all practical purposes be defined as including all of 
Long Island and the Borough of Manhattan in New York City. However, in 
the case of the proposed merger of National City and First National, we have 
considered the problem as it may affect both the metropolitan area and nation- 
wide competition among banks. 

Our examination of the proposed National City-First National merger indicates 
that this merger would add vitality to competitive banking in New York by 
combining the diversified operations of National City with the specialized opera- 
tions of First National. 

Essentially, these two banks conduct different types of business. First Na- 
tional has specialized in a relatively small number of large corporate relation- 
ships and has not engaged in providing banking services to businesses and indi- 
viduals of more moderate financial means. It has no domestic or foreign 
branches. National City, on the other hand, has 71 domestic and 57 overseas 
branches and is engaged in extensive foreign banking transactions. It finances 
trade and other commercial activities. A significant portion of its business 
is in the field of consumer credit and other banking services to individuals and 
small businesses. The competition between these two banks, in character of 
business and in services rendered, is minimal. 

The attached schedules show the competitive position of the banks concerned, 
both prior and subsequent to the proposed merger. For example, in the metropoli- 
tan area, National City has 10.52 percent of the total deposits as against 11.7 per- 
cent after the merger, an increase of only 1.18 percent. 

In comparison with other banks engaged in a nationwide business, National 
City’s deposits amount to 7.5 percent of the total deposits of such banks, while 
after the merger the combined deposits will amount to 8.34 percent of the total, 
an increase of 0.84 percent. (For the purpose of this study only banks with 
total assets of over $500 million were assumed to be engaged in nationwide bank- 
ing; there are, of course, other banks which are in competition for nationwide 
business with National City, in varying degrees.) 
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In the New York area, National City has outstanding, 8.59 percent of the total 
loans. This figure refers to bank loans and does not include loans made by other 
types of competing financial institutions. The addition of First National loans 
to those of National City will increase the latter’s percentage to 9.58 percent of 
the total, an increase of 0.99 percent. 

In comparison with banks engaged in a nationwide banking business National 
City has 7 percent of the total loans and with the addition of those of First 
National the continuing bank will have 7.81 percent, or an increase of 0.81 
percent. 

It should also be noted that as a result of the proposed merger the National 
City bank will add only 1 banking office, and will, as a result, increase its total 
number of banking offices to 73 out of a total of 732 offices in the city of New 
York alone, ‘ 

Accordingly, upon a study of the pertinent facts, the Comptroller has concluded 
that the proposed National City-First National merger will not violate the spirit 
or policy embodied in section 7 of the Clayton Act or other antitrust laws of the 
United States. 

The mergers in Nassau County to which you refer do not either individually 
or collectively establish any substantial lessening of competition nor do they tend 
to create a monopoly. In fact an analysis of the banking business in that area 
discloses that the growth of certain banks in Nassau County was a necessary 
development if any local banks were to meet the competition of the larger New 
York City banks for the expanding industrial business of the Long Island area. 

While it is true that the 2 largest banks in Nassau County have 60 percent of 
the deposits of all county banks, this figure does not indicate a true picture of the 
competitive situation as it affects these banks. Nassau County banks are in 
direct competition for deposits, and all banking business, with banks in New 
York City. The deposits in these banks as compared to the total savings and 
commercial deposits of all Nassau depositors in all banks would not approach 
60 percent. It is our opinion that but for the mergers involving the two large 
Nassau County banks of which you speak, local banks would have a considerably 
smaller percentage of the banking business originating in Nassau County than 
they now enjoy. The increase in size has increased the ability of these two 
banks to compete with the larger New York City banks both in service and loaning 
ability. 

An examination of the attached schedule E indicates that Franklin National 
has 0.66 percent of the deposits and 0.77 percent of the loans of banks in its com- 
petitive area, while the Meadowbrook National had (before its 2 most recent 
mergers, which were effective on March 4) 0.34 percent of the deposits and 0.33 
percent of the loans. After the proposed mergers those percentages will be 0.78 
percent and 0.88 percent for the Franklin bank. After the recently completed 
and proposed mergers these percentages for the Meadowbrook bank will be 
0.44 percent and 0.42 percent. These figures, and particularly the small amount 
of the increase, indicate to us that there will be no substantial lessening of com- 
petition as a result of the mergers. 

Any consideration of the state of competition in the field of banking must take 
into account the vigorous competition offered by financial institutions other 
than banks, such as savings and loan associations and insurance companies. For 
example, savings and loan associations in Nassau County had loans of $265,718,000 
on December 31, 1954, as compared to commercial bank loans of slightly over 
$404 million. When the impact of their activities is added to the competitive 
situation shown in the annexed schedules, it is even more apparent that the 
possible effect of these mergers upon competition is unsubstantial. 

It is our conclusion that the proposed New York City and Nassau County 
mergers will contribute significantly to the ability of the banking institutions 
affected to serve the increasing needs of expanding economic activity and the 
millions of people who benefit by such expansion. This means the mergers should 
prove advantageous not only to the people of the respective areas, but also to the 
population of the entire metropolitan community. 

There is nothing to indicate the mergers will substantially lessen the present 
healthy competition among banks in the New York area, or tend to create 
monopolies. 

We share sincerely your interest in keeping abreast of the implications of 
current bank mergers as they pertain to the possible substantial lessening of 
competition in the field of banking. We shall continue to remain alert to our 
responsibilities to all the people of the Nation in this connection. We are con- 
stantly concerned to see that the law on this subject is strictly observed and 
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shall give our best endeavors to keeping all mergers in which we have authority 
on a sound, healthy, and businesslike basis and consistent with the welfare of 
the greatest number of people who are served. 

These particular merger proposals have been studied so exhaustively that we 
doubt enough new and pertinent information could be developed by hearings 
to justify the expense they would require. However, we would, of course, be 
pleased to meet at any time with you to discuss these matters further. 

We value highly your views, realizing that we have the common purpose of 
maintain a national banking system of unquestioned soundness and of the 
utmost effectiveness of its service to the public. 

Yours very truly, 
R. M. GIpNeEyY, 
Comptroller of the Currency. 


House or REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
March 16, 1955. 
Hon. Ray M. GIDNEY, 
Comptroller of the Currency, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. GIDNEY: This is to acknowledge your letter of March 14, 1955, 
relating to my letter concerning the recent announcements of bank mergers 
in the New York City area. I wish to thank you for the illuminating material 
which accompanied your letter and for the courtesy and thoughtful attention 
you gave to my request. 

As I am sure you will agree, we are both interested in having a strong, competi- 
tive banking system. Sometimes, in order to obtain banks that can stand on 
their own feet and provide the public with the services needed, various small, 
weak banks need to merge, for the purpose of forming stronger, independent 
banks. The reasons underlying such mergers are well known. Early in our 
banking history we had thousands of banks which were too small, with too 
little capital, with inadequate diversification of loans, and lacking specialized 
personnel, and as a result they were unable to weather economic storms of even 
moderate magnitudes. In order to secure more capital, greater diversification 
of loans, and better managements, these small banks either united with other 
banks or established branches. All of these reasons have been acceptable and 
recognized ones for bank mergers and no doubt they will continue to be valid 
reasons. 

None, however, seem to apply in the case of the recently announced National 
City-First National Bank merger. I have looked in vain in your memorandum 
for evidence on any of these points. You concede that National City is both 
strong and diversified; you include data which shows First National not 
only to be one of the larger banks in New York City but also one which is getting 
along so well that it is among the high profit earners in that area. No statement 
is made to the effect that First National suffered from inadequate capital or lack 
of diversification of its loans or for lack of well-qualified, specialized personnel. 
You mention that it will now, as a result of the merger, possess foreign and 
domestic branches, and that it will be able to go into the field of consumer 
credit, but you fail to point out that we have hundreds of strong banks with 
no foreign branches, nor do you indicate assurance that going into the field of 
consumer credit will add appreciably to the strength of the bank. In these, as 
in some other respects, I find your letter disappointingly inadequate. 

I am sure your devotion to the American system of free competitive enterprise 
is as strong as mine and that you wish, in the public interest, to preserve com- 
petition. You are as disturbed, I am sure, as I am about the fact that in 
the New York area there have been 14 mergers in the last 7 years, as a 
result of which there has been the elimination of many strong, vigorous, eom- 
peting banks. 

A notable example has been the elimination of the Corn Exchange Trust Co., 
in its merger with the Chemical Bank & Trust Co. Since the ist of January we 
have had the merger announcements of the Chase National Bank with the Bank 
of the Manhattan Co., the Bankers Trust with the Public National Bank, the 
National City Bank, mentioned above, with the First National Bank—all located 
in New York City—which constitute, in terms of total deposits, the three largest 
banking mergers in the history of our country. If the present mergers are 
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approved, an all-powerful oligopoly made up of the just-enumerated banks and 
the Manufacturers Trust (itself the result of some 80 mergers and consolidations 
over the years) will have a stranglehold on New York banking facilities, The 
businessman and the merchant will be at the mercy of the financial colossi, which, 
because of the lack of competition, will be able to set the standards providing 
for their best interest, to the detriment of small banks, small-business men, and 
other customers. The Chase National Bank, which is presently the second larg- 
est bank in New York City, does not need the banking offices of one of its large 
competitors to render to the public the service for which it was organized. The 
principal value obtained by a large bank in acquiring a competing bank and 
merging with it is the elimination of the competitor, and in the instant case, the 
strengthening of an already all-powerful position of a large banking institution. 

Your letter notes that, as a result of their 8 recent mergers, the Franklin 
National and the Meadowbrook Banks of nearby Nassau County, Long Island, 
will have together over 60 percent of all the deposits of all the banks in that 
county. While these figures are inordinately large, you feel that such expansion 
is justified in order that those banks may meet the competition of the larger 
New York City banks. Such a position seems to me to be incongruous. It would 
mean that most banks in counties nigh unto New York City could or should 
merge, regardless of consequences. Your position offers the greatest encourage- 
ment for banks in Nassau, Westchester, and Putnam Counties and the nearby 
counties in New Jersey and Connecticut, to merge with each other. 

Any banks which control 60 percent of the deposits of a county are breeding, 
for all practical purposes, a monopoly. It violates the very purpose of our 
antitrust laws and the underlying policies of the Celler Antimerger Act. I be- 
lieve you are being negligent in your duty by failing to stop mergers which tend 
to create monopolies. To my mind, these mergers, taken collectively with the 
recent gigantic mergers in New York City, can only have an adverse effect upon 
competition among banks in that area. The present merger trend serves to 
accentuate the comparative weakness of the remaining, smaller banking institu- 
tions and points up how it is becoming increasingly difficult, if not impossible, 
for them to compete. 

If the present trend is not stopped, obviously there will ultimately be but a few 
banks which, inevitably, as the history of banking in other countries has clearly 
demonstrated, will wind up in a nationalization of the banking system. We will 
soon be following in the footsteps of Great Britain. There, the so-called Big Five 
banks control about 75 percent of England’s financial resources. Competition 
is not only lessened, but, correspondingly, the economy is depressed and 
eartelized. 

If you, at the Federal level, will step into the breach and arrest this trend 
toward socialism, you will render statesmanlike service and set a sterling ex- 
ample for the banking officials of our various States, including the State of 
New York, in alerting them to the dangers inherent in these combinations. 

Very sincerely yours, 
EMANUEL CELLER, Chairman. 


The Cuatrman. I will say this also: I will respect your suggestion 
that the data you sent us marked “Confidential” be kept confidential. 
It will not be made a part of the record. 

Mr. Gipney. That is particularly on disapprovals, and it is harmful 
to a bank if it is shown they are disapproved on a branch, and their 
competitors like to throw it around. 

The Carman. Yes. 

T did not understand, and perhaps you would explain why—if there 
had been approval of a branch bank, which is a matter of public prop- 
erty why that data should remain confidential ? 

I can see why, where there has been disapproval of an application 
for a branch and you give the reasons therefor, that should remain 
confidential. But where there is approval, I do not know why that 
should be confidential. 

Mr. Giwney. We would not wish the names of the protestors to be 
known. On the approvals, the fact of approval, would be all right. 

The Crarman. But you marked that “Confidential.” 
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Mr. Gipney. We would not like to give away the fellows who had 
protested. They like to remain out of the picture, if they may. 

The CuarrMan. We will respect your views. 

Mr. Giwney. Fine. 

While the growth of these two banks had been phenomenal, this 
has not kept the other banks on Long Island from enjoying the bene- 
fit of the expansion of their area. All of these banks have grown rap- 
idly in the past several years. An indication of the competitive 
situation in Nassau is the fact that a new national bank was organized 
there in 1954, and that bank now has over $10 million in deposits. 

That was rather interesting. The superintendent of banks said he 
was worried and he asked if our policy had changed, and I asked Mr. 
Jennings about it, and he said that that was the first national bank we 
had chartered in 20 years in New York State, so, perhaps, our policy 
has changed, but it has justified our action by obtaining a nice growth 
of deposits of about $10 million in about a year. 

Mr. Keattne. Where is that located ? 

Mr. Gipney. That is at Great Neck. 

At the time, just about the time, the Great Neck Trust merged 
with the Franklin National, and this new president expressed to me 
some apprehension. I told him, “Perhaps you will do just as well 
against the Franklin as you would have against the Great Neck.” 
Well, he has done very well. He could hardly have done better in the 
time he has had. 

The Cuatrman. Mr. Comptroller, you mentioned something about 
granting a charter for a new bank. 

Reading from that article to which I adverted before, the Burroughs 
Clearing House for Bank and Financial Offices, the May 1955 issue, 
there was a notation which I read and I will reread, to the effect that 
the numbers of banks have been reduced to around 14,400 from 19,375. 

How many applications for national bank charters have you granted 
in the 2 years you have been in office ? 

Mr. Gipney. Mr. Jennings will count that up-and he will tell you. 
It has not been a very large number, but it has been substantial just 
the same. It has just been 2 in New York State, Great Neck and 1 
at Nyack. 

The Cuamman. Is the gentlemen going to give us the figure? 

Mr. Gipney. Mr. Jennings is going to count it. 

Mr. Materz. Along the same line, could you tell the committee how 
many applications for the establishment of branch banks by national 
banks were approved, and how many disapproved ? 

Mr. Gipney. That was included, a list of them—no. 

Mr. Jenninos. I believe we can get that data from our annual 
report. If not, we can furnish the committee with the data from 
the records in our office. I am not sure that I have with me the 
figures covering—you want from 1953 on, sir? 

Mr. Matertz. 1953 on. 
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Mr. Jenninos. I can furnish that to the committee, but I do not 
believe we have the exact number with us. 


TREASURY DEPARTMENT, 
COMPTROLLER OF THE CURRENCY, 
Washington 25, D. C., May 17, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. CELLER: In accordance with the request made at the hearings 
of the Antitrust Subcommittee of your committee this morning, we are pleased 
to submit the following information with respect to applications for new na- 
tional bank charters and branches: 

In 1953, the Office of the Comptroller of the Currency approved 19 applications 
for new charters, and denied 18 applications. In 1954, 20 applications were 
approved and 15 denied. Up to April 30, 1955, there were 11 approvals and 
$ denials, and there are now 29 applications pending in this office. 

In 1953, the Office of the Comptroller of the Currency approved 276 applica- 
tions for new branches, and denied 70 applications. In 1954, 338 branch appli- 
cations were approved and 75 denied. Up to April 30, 1955, there were 153 
_— and 12 denials, and there are now 396 applications pending in our 
omee, 

Yours very truly, 
R. M. GIpNeEy, 
Comptroller of the Currency. 

The CHarrman. All right. 

Mr. Gipney. I think the committe asked for that data, the names 
of them, of places where banks had been merged, and you did not ask 
for the overall, but we will be glad to give you the overall. 

The CuatrmMan. You will furnish that for the record? 

Mr. Giwney. Yes; that is the number of branches authorized. 

Mr. Maerz. Would you say you disapproved more applications for 
branch banks than you have approved ? 

Mr. Gipney. Oh, no. We have approved about—— 

Mr. JENNINGS. We have approved about 75 percent of the branch 
applications received; 25 percent we have denied. 

The Cuatrrman. Mr. Comptroller, this committee has to attend the 
session of the House. because we have a Consent Calendar, and the 
committe has a number of bills on it. 

Will you just read the balance of your statement ? 

Mr. Gipney. Yes, indeed. 

In the District of Columbia there have been two recent consolida- 
tions involving banks of substantial size. In one case the National 
Bank of Washington needed branches to attract deposits and also 
to better serve its customers in the various parts of the District; the 
banking situation in the District was such, however, that it was 
difficult to obtain approval for new branches. The Hamilton Na- 
tional Bank had a well developed branch system, and the shareholders 
were offered a very favorable price for their shares. Together, the 
banks made a well-rounded institution which can serve the com- 
munity to good advantage. In the second case, the Washington Loan 
& Trust Co. had failed to provide top successor management. Its 
consolidation with the Riggs National Bank, the largest bank in the 
city, and a progressive one, has been an advantageous move for both 
its shareholders and customers. 

Despite the loss of two unit banks in the District because of these 
consolidations, we felt that banking competition provided by 17 
remaining banks was so keen in the community that it would not be 
substantially lessened by the transactions. 
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In approving the consolidations involved in these situations, as 
well as in all other cases, we have carefully considered the application 
of the principles set forth in section 7 of the Clayton Act. We believe 
it to be a result of the present healthy state of competition in Ameri- 
can banking that in no case have we felt that a transaction formally 
before us for approval has required that we withhold our approval 
because its effect might be substantially to lessen competition, or to 
tend to create a monopoly in banking in the competitive area affected. 

The number of operating banks in the United States on December 
31, 1954, was 14,388, and the total number of banking offices 20,916. 
It is our belief, based on close observation and long acquaintance with 
the activities of banks, that banking competition has become more 
and more effective over the years in bringing about availability of 
credit at suitable rates. This, it seems clear, is the most important 
consideration in measuring the state of competition in banking. The 
most pertinent question which we must answer is whether a merger 
tends to lessen the availability of credit to worthy seekers of credit. 
We believe that the mergers which have occurred have not done so. 

Mr. Keatrnea. You might say there is cutthroat competition among 
the big banks one with each other. 

Mr. Gipney. They have been calling it some hard names lately, but 
I will not call it-—— 

Mr. Keatrne. I have heard some of these bankers hold forth against 
their brethren in the profession and business. 

Mr. Gipney. I have heard some rumors. 

Mr. Keatine. And they fight over a quarter of 1 percent or less 
on loans, do they not? 

Mr. Gipney. They do. 

Furthermore, we must not lose sight of the fact that commercial 
banks, such as the national banks which come within the jurisdiction 
of the Comptroller’s Office, now have competition in a highly impor- 
tant degree from other financial institutions, particularly mutual 
saving banks, savings and loan associations, and life insurance com- 
panies. On December 31, 1954, the commercial banks of the country 
had assets of $203 billion, 528 mutual savings banks had assets of $29 
ies om and 6,030 savings and loan associations had assets of $31.7 

illion. 

Mr. Keatinc. And I have had letters from both savings banks and 
savings and loans associations indicating they are fighting with each 
other, and there is a good deal of competition inter se, as well. 

Mr. Gipney. Yes, sir. 

The assets of life insurance companies are, of course, very, very 
large. The mutual savings banks, the savings and loan associations 
and the insurance companies are strong competitors in the field of 
real estate lending and for the savings funds of our people. The life 
insurance companies are also strong competitors for large commercial 
loans, particularly those of longer term. 

Taking all factors together, we believe the conclusion is unavoid- 
able that credit facilities are more readily available to borrowers, 
large or small, than ever before. Competition between banking in- 
stitutions has increased rather than diminished in recent years, and 
has been supplemented by increased activities of other lending agen- 
cies. It continues to be active and effective. 

That is the formal statement, Mr. Chairman. 
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Mr. Maerz. Mr. Comptroller, two questions: Under the Sherman 
Act, the degree of proof required to show that a merger is illegal is 
far greater than that required under the Celler Act. 

r. GipNEY. Well, you have to prove that it tends to create a mon- 
opoly and, as one of the bankers said to me, that would be the nicest 
trick of the week if you could have a monopoly. 

Mr. Materz. The Attorney General’s Office, as you know, does not 
have the authority which you have to block bank mergers inconsistent 
with the Celler Act? 

Mr. Gipney. That is right. 

Mr. Maerz. Now, because of this incapacity, which is not applicable 
to your office, Judge Barnes advised this committee the other day that 
he is conducting certain investigations of bank mergers to ascertain 
whether a violation of the Sherman Act has been involved. 

Mr. Gipney. Yes. 

Mr. Maerz. My question is, why you did not stop these recent bank 
mergers under the authority which you have. 

Mr. Gipney. Because we thought they were appropriate and proper, 
the ones in which we have authority. We thought they were con- 
sistent with the spirit of section 7 and, possibly, not within the 
specific prohibitions of it. 

The CHatrman. Well, thank you very much, Mr. Gidney. We 
appreciate your coming here. 

Mr. Gipney. Thank you, sir. 

The Cuarrman. And being so painstaking and patient with us. 

Mr. Giwney. If we can be of further help to the committee, we 
would be very glad to be of such help. 

The Cuairman. I know you will, and we will place in the record the 
written questions that were propounded to you, and your written 
answers, and we will eliminate all data that you have marked “Con- 
fidential.” 

Mr. Giwney. Thank you very much. 

(The documents referred to follow :) 


Question 1—The name, location, and total assets of each national bank that has 
been merged into or consolidated with another bank since January ‘1, 1958 


Purchases of National banks by National and State banks during the year ended 
Dec. $1, 1958 


Banks Total assets 
The First National Bank of New Concord, Ohio__..__.____-__-_- $1, 714, 426 
The First National Bank of Zanesville, Ohio *_.-...._..-..--__-- 25, 723, 000 
North Jersey National Bank of Pompton Lakes, N. J..---------- 8, 169, 996 
First National Bank & Trust Co. of Paterson, N. J.1..-..-..----- 202, 906, 000 
The Citizens National Bank of Lancaster, Ky_.--..-..--.-_---- 1, 837, 120 
The, Netionel Bank of Tancsster Toe. ...nwnconodenseemncenees 8, 015, 000 
The Farmers National Bank of Mercer, Pa__.-.--.--..------_-- 2, 346, 819 
The First National Bank of Mercer, Pa.’..-..-.--..----.-.-_-_ 11, 852, 000 
The First National Bank of Dayton, Pa. ......-_._-.-..-______ 799, 766 
First National Bank in Sykesville, Pa_.._._......------....._ 1, 430, 395 
The Punxsutawney National Bank, Punxsutawney, Pa.’___-___-_-_ 10, 272, 000 
The First National Bank of Perryopolis, Pa.._...........-.----- 2, 098, 593 
The Second National Bank of Uniontown, Pa.’_......__________ 33, 054, 000 
The Citizens National Bank of Frederick, Md__.--.-_-__-_______ 10, 777, 389 
Farmers and Mechanics-Citizens National Bank of Frederick, 
SUIT ciksdienadidiealc tinned cake hdieenaaiaindneamanettaastnenmnn ietthdniamtanrinamannes 25, 706, 000 


See footnote at end of table, p. 482. 
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Purchases of National banks by National and State banks during the year ended 


Dec. 31, 1958—Continued 
Banks 


First National Bank of Irwin, Pa 
reer Union Bank, ae Pa.’ 


The First National Bank of estate Ohio 
The Central National Bank at Cambridge, Ohio’ 


The Mystic River National Bank, Mystic, Conn 
The National Bank of Commerce of New London, Conn.’ 


The Milford National Bank, Milford, 


The Kieeetten National Bank, natalie: Pa 
Mellon National Band & Trust Co., Pittsburgh, Pa.’ 


Mellon in 1954: 
Peoples National Bank & Trust of Monessen, Pa 
National Bank of Ford City, Pa 
First National Bank of Beaver Falls, Pa 
Rankin Bank, Rankin, Pa 


The First National Bank of Oil City, Pa 
Oil City Trust Co., Oil City, Pa 


The Peoples National Bank of Washington, Pa 
Peoples First National Bank & Trust Co., Pittsburgh, Pa 


The First National Bank of Dallas, Pa 
Miners National Bank of Wilkes-Barre, Pa.’ 


The First National Bank in Heron Lake, Minn 
Heron Lake State Bank, Heron Lake, Minn.’ 


The First National Bank of Smithton, Pa 
The First National Bank of McKeesport, Pa 


The First National Bank of Pretty Prairie, Kans. 


The State Bank, Pretty Prairie, Kané@*~ 


American National Bank of Idaho, Idaho Falls, Idaho 
The Idaho First National Bank, Boise, Idaho* 


The First National Bank of Plymouth, Pa 
The Wyoming National Bank of Wilkes-Barre, Pa.'____-____~ 


The Commercial National Bank of Smithfield, Utah 


First Security Bank of Utah, National Association, Ogden, Utah *_ 


The American National Bank of Big Bear Lake, Calif 
The American National Bank of San Bernarino, Calif.’ 


The First National Bank of Roseau, Minn 
Citizens State Bank of Roseau, Minn.’______-______- iecantiag 


The First National Bank of Hermiston, Oreg___________-___-_ 
The United States National Bank of Portland, Oreg.’ 


The First National Bank of Ringtown, Pa_ 


The Pennsylvania National Bank & Trust Co. of Pottsville, Pa.*__- 


The First National Bank of Falls Creek, Pa 
DuBois Deposit National Bank, DuBois, Pa.’ 


See footnote at end of table, p. 482. 


Total assets 
$880, 227 
859, 000 
2, 800, 485 
15, 112, 000 
7, 466, 782 
48, 001, 000 
5, 438, 939 
35, 135, 000 
755, 024 
4, 095, 000 
3, 845, 267 
96, 579, 000 
3, 012, 596 
14, 657, ro 
922, 267 
12, 186, 000 
3, 187, 206 
24, 510, 000 
11, 066, 790 


1, 894, 489, 000 


8, 585, 300 
4, 338, 086 
5, 094, 994 
3, 013, 702 
6, 745, 873 
18, 995, 000 
4, 655, 242 
544, 005, 000 
4, 313, 476 
64, 051, 000 
1, 623, 393 

1, 763, 000 

3, 324, 950 
41, 401, 000 
657, 336 

1, 171, 000 
26, 568, 652 
150, 536, 000 
11, 053, 237 
16, 265, 000 
1, 283, 117 
182, 023, 000 


1, 603, 916 
27, 377, 000 
1, 549, 850 
3, 126, 000 

», 276, 830 
688, 416, 000 
993, 878 

14, 655, 000 
1, 171, 484 
16, 429, 000 
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Purchases of National banks by National and State banks during the year ended 


Dec. 31, 1958—Continued 
Banks 


The Union National Bank of hesinsliina Pa alla 
Brookville Bank & Trust Co., Brookville, Pa.’......-.____-______ 


THe iret National Bunk of Warten, Pa... -<....-.,...--n.<6-- 
The Warren National Bank, Warren, Pa.’__.___-______..-________ 


The First National Bank of Lockland, Ohio______________-__-___ 
The First National Bank of Cincinnati, Ohio’ 


Total assets 
$27, 214, 239 
270, 938, 000 

830, 015 

6, 376, 000 

9, 052, 216 
446, 828, 000 
7, 864, 148 
28, 982, 000 


13, 591, 070 
368, 741, 000 


1 Purchasing bank. 


Notre.—Asset figures for purchasing banks shown to nearest thousand dollars as of 


Jan. 1, 1953. 





Consolidations of national banks, or national and State banks during the year 


ended Dec. 31, 1953 


Consolidating banks 


The First National Bank of Corona, Calif............-......--.....-..--.--- 
Citizens Bank, Corona, Calif 
The Citizens National Trust & Savings Bank of Riverside, SE ukee stan ne 
The Baxter National Bank of Baxter Springs, Kans 
The American National Bank of Baxter Springs, Kans.!______..-..-..--..--- 
The Marcus Hook National Bank, Marcus Hook, Pa 
The First National Bank of Chester, Pa.!................--..----..------.- 

The Mansfield Savings Trust National Bank of Mansfield, Ohio---_-_-------- 
The Citizens National Bank & Trust Co. of Mansfield, Ohio !_________..__.- 
Port Washington-Manhasset National Bank, Port Washington, Teta 
The Meadow Brook National Bank of Freeport, N. Y.!_.._....--.--..------ 
Farmers Bank & Trust Co., Williamsburg, Ky 
The First National Bank of UGIIIIEE, MPO cd dslgsdbie ekki dew dekh 
The Marine Savings Bank Co., Ashtabula, Ohio__-_-_._..__-.......-.---..---- 
The Farmers National Bank & Trust Co. of Ashtabula, Ohio !____._._...__- 
The Monroe National Bank, Monroe, Ohio- -..----.-...----.----.-.---.---- 
First National Bank of Middletown, Ohio !_....-.......-.-..--.--------.--- 


‘The Gaon ‘Teetionel ame Of Houston, "Tes... .. 2.2.5 acco o weno eee 


South Texas National Bank of Houston, Tex.!_............-...--....---.---- 
State Bank of Silvana, Wash _. 
The National Bank of East Stanwood, Wash.!_- 
The Swarthmore National Bank & Trust Co. of Swarthmore, Pa______.__--- 
The Faw teetione! Bank of Modis, Paw... 62.06.6052. esac cain eee ested lk 
Northport Trust Co., Northport, N. z cde eek hy 
First Suffolk National Bank of Huntington, Mt. ree dk 

The New London City National Bank, New London, Clem. < jocks. i 

The National Bank of Commerce of New London, Conn. 

Hartford National Bank & Trust Co., Hartford, Conn.! _ 

The Indiana Trust Co., I ndianapolis, Ind 4 

The Merchants National Bank of Indianapolis, ‘Ind.! 

The First National Bank of Schaefferstown, Pa 

Lebanon National Bank, Lebanon, Pa.!- oe itt a 

Merchants and Mechanics Bank of Columbus, ‘Ga 

The First National Bank of Columbus, Ga. 
The First National Bank of Bellmore, N. ¥. 


The Franklin National Bank of Franklin rane» N. Y.! ee. Rees ar 


First National Bank of Walden, N. Y_- . 
The Wallkill National Bank, Ww allkill, Yi 


1 Continuing bank, 











Total Combined 
assets assets 
$5, 102, 519 
2, 926, 282 |> $112, 382, 550 
meee | 
1, 334, 74 
"950, 6, 285, 245 
4, 950, 498 . , 
5, 661, 670 , 
oa ue } 22, 083, 789 
, 988, 954 
mone $i) 58, 758, 482 
611 
"42, 96, 446, 972 
68, 942, 361 
* 808; 300 } 2, 513, 245 
3, 159, 713 
13, » 924, 897 } 17, 099, 575 
1, 830, 082 
3 121. 967 31, 952, 049 
059 | 
"nen R19 |f 215,834, 304 
140, 080, 512 ’ , 
657, 326 
2, 268, 174 } 2, 876, 614 
, 190, 095 
19. 516, 969 i} 25, 707, 065 
, 838, 187 
19, 401, 026 } 26, 239, 214 
16, 368, 075 
18, 581, 234 |} 293, 678, 536 
258, 819, 071 
38, 438, 750 
154, 424,013 \ 187, 710, 242 
1, 234, ! 
9, 312, p89 } 10, 547, 498 
17, 100, 782 
18 281,116 } 32, 321, 899 
8, 432, 231 
1 eee } 195, 628, 699 
, 685, 932 
5, 630, 329 \ 9, 316, 261 
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Purchases of State banks by National banks during the year ended Dec. 31, 1953 


Banks Total assets 

$978, 215 

11, 511, 000 

Co-Ops’ State Bank, Beech Grove, Ind 1, 567, 123 
The Merchants National Bank of Indianapolis, Ind.* 160, 078, 000 
5, 303, 430 

3, 281, 648 

762, 347, 000 

First Trust & Savings Bank, Moscow, Idaho 9, 889, 631 
First Security Bank of Idaho, National Association, Boise, Idaho*_. 176, 740, 000 


Bear River State Bank, Tremonton, Utah 4, 252, 981 
First Security Bank of Utah, National Association, Ogden, Utah *__ 182, 023, 000 
The Nevada Deposit Bank, Nevada, Ohio 623, 411 
The First Citizens National Bank of Upper Sandusky, Ohio’ 7, 729, 000 
1, 353, 479 
8, 156, 000 
736, 458 
17, 551, 000 
Cumberland Savings Bank Co., Cumberland, Ohio 1, 3438, 090 
The Central National Bank at Cambridge, Ohio’ 4, 095, 000 
5, 348, 218 
45, 652, 000 

The Equity Savings Association, Cleveland, Ohio 
The National City Bank of Cleveland, Ohio* 691, 032, 000 
7, 009, 074 
688, 417, 000 
2, 095, 834 
21, 566, 000 
Citizens State Bank, Buckley, Wash 1, 413, 599 
National Bank of Washington, Tacoma, Wash.’ 130, 175, 000 
614, 851 
1, 052, 000 

1 Purchasing bank. 


Norg.—Asset figures for purchasing banks shown to nearest thousand dollars as of 
Jan. 1, 1953. 


63478—55—pt. 1——-32 
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National banks merged or consolidated with and into State banks during the 
year ended Dec. 31, 1953 


Banks Total assets 
The First National Bank of Aliquippa, Te ee eee ee $3, 065, 224 
Woodlawn Temat Oo., Allaaiane, PA iiiitnl) sc cnisincntinn—tandincince 16, 770, 000 
The Farmers National Bank of Amoterdam: N, Misi cieniianens 9, 118, 353 
Rents Hts OE BIO, he Bs deei- ath nermcctieciRentinati-deeidentn 175, 948, 000 
The Bayside National Bank of New York, N. Y_---------------- 28, 188, 837 
Deeeees Trask Gp... TVG TOG, Wes des kien teenecdttttoeterecionetécivetion 2, 136, 753, 000 
Oswego County National Bank, Oswego, N, Y_------------------ 22, 908, 889 
The Syracuse Trust Co., Syracuse, eT. caiteeanedicautiiuendinagsia stad 108, 723, 000 
The First National Bank & Trust Co. of Massena, N. Y__-------- 9, 402, 118 
The Northern New York Trust Co., Watertown, N, Y.'__-_--__-- 30, 598, 000 
The Windham County National Bank of Danielson, Conn bi eiiess 8, 620, 118 
The Hartford-Connecticut Trust Co., Hartford, Conn,*___--~-- 212, 062, 000 
The First National Bank of Somerset, Pei be elie 4, 088, 147 
Somerset Trast Co., Somerset, Pa... cscsnncnnnsocsnsss 8, 000, 000 
Yardley National Bank, Yardley, Pa dina bial ite ladies oS S £5 tls 4, 380, 584 
Tne Seeiatel Brust Co. DrletehnPe dicen cdsicsicnccapceecaineean 13, 486, 000 
The First National Bank of Croton-on- Hudson, Nowe. socks 3, 202, 092 
The County Trust Co., White Plains, N. Y.*..-----.------..--.. 225, 918, 000 
Tradesmen’s National Bank & Trust Co., Philadelphia, Peis 139, 801, 396 
Land Title Bank & Trust Co., Philadelphia, Ts iiss neces adedaeripands 96, 378, 000 
The Myerstown National Bank, Myerstown, PR) igeeliee., 3, 147, 925 
Myerstown Trust Co., Myerstown, II ota abit menial nie eentensitie lesen ace 4, 207, 000 
National Bank of Germantown & Trust Co., Philadelphia, Pa... 39, 833, 432 

tirard Trust Corn Exchange Bank, Philadelphia, are 579, 978, 000 
The Peoples National Bank & Trust Co. of White Plains, N. Y_--- 28, 534, 919 
New Rochelle Trust Co., New Rochelle, N. Y.*_----.----------_- 36, 172, 000 


1 Acquiring bank. 
Notr.—Asset figures for acquiring bank shown to nearest thousand dollars as of 
Jan. 1, 1953. 


Mergers of national banks, or national and State banks, during the year ended 
Dec. 31, 1953 








| 
A Ratha ea Combined 
Merging banks | Total assets | eadate 
Industrial Bank of Central New York, Syracuse, N. Y --..--- re $6, 168, 134 } $77, 571,575 
Lincoln National Bank & Trust Co. of Syracuse, N. Y.!_..-_-..-..--.--- | 71, 403, 442 | Taare 
The First National Bank of Conshohocken, Pa. - 16, 181, 947 } 811, 309, 354 
The Philadelphia National Bank, Philadelphia, Pa.!..-._--- ie | 797, 707, 707 | —" 





1 Continuing bank. 
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Consolidations of national banks, or national and State banks during the year 


ended Dec. 31, 1954 





Consolidating banks 


The Piedmont State Bank, Piedmont, Ohio-.---.--.------ ‘ 

Citizens National Bank of Flushing, Ohio !_...-........--...--- 

Industrial Trust Co., Providence, R. I- . 

Che Providence Union National Bank, Provitiones, WB. 1.!.......82-.sccuseds 
r he First National Bank of McClure, ) ere 


Gres at Neck Trust Co., Great Neck, N. Y-.-.--- af. 

The Franklin National Bank of Franklin Square, N. Y.1. 

The First National Bank of Sherrill, N. Y 

The Oneida Valley National Bank of Oneida, N. Y.!_.-- 

Deport State Bank, Deport, Tex. --. il 

The First National Bank of Deport, Tex.! 

he Farmers & Citizens Savings Bank Co., Germantown, Ohio 

lhe First National Bank of Germantown, Ohio 1. ‘ 

Desert Bank, Cathedral City, Calif 

Citizens National Trust & Savings Bank of Riv erside, Call}. 5 2, cuales 
The National Bank of Tuxedo, N. Y bs 

The Suffern National Bank & Trust Co., Suffern, N. Y. De ta eal 
Peoples Savings Bank, Santa Cruz, Calif TOT MENT 
The Farmers & Merchants National Bank of Santa Cruz, (CMMIR gon 
Rye Trust Co., Rye, N. Y 

The Rye Nationa PE IESG Ble 5 Recriswesinn dun tenpundscowecacbadst Jebtion 
First National Bank & Trust Co. of Amityville, N. Y : 

First Suffolk National Bank of Huntington, N. Y.!.......----.------- pecdsyes 
Che First National Bank of Beaver Springs, Pa 

The First National Bank of Middleburg, Middleburg, Pa.!...........------- 
The Citizens National Bank of Alexandria, Va 

The First National Bank of Alexandria, Va.!_...........---.---------------- 
The Camp Hill National Bank, Camp Hill, Pa 

West Shore National Bank of Lemoyne, Pa 
Cumberland County National Bank & Trust Co., New Cumberland, Pa.'-- 
The Fidelity Trust Co., Baltimore, Md 

Baltimore National Bank, Baltimore, MP adeccdadat dant salbprsmecavaealathe anieeanbu 
Dallas National Bank, Dallas, cs iaiaidian claire akicniaala nomad aaa aoa 
First National Bank in Dallas, WSs pes 2 2 GS Ae og ee EE 
The Dan Struble & Son Bank, Fredericktown, Ohio 

The First-Knox National Bank of Mount Vernon, Ohio.' 

Che Milroy Banking Co., Milroy, Pa 

The MeVeytown National Bank, McVeytown, Pa 

The First National Bank of Lewistown, Pa.'__.._......--------.------------ 
The First National Bank of Monongahela City, Pa 

The First National Bank of McKeesport, Pa.!__---- 

lhe Farmers State Bank, Grass Lake, Mich 

Che National Bank of Jac kson, Mich.!_...---- 

Hamilton National Bank of Washington, Washington, D.C. 

The National Bank of Washington, Washington, | 3 i 3 eae 

The Sellersville National Bank, Sellersville, wens 

The Merchants National Bank of Quakertown, Pa.!_..........---.---------- 
The Washington Loan & Trust Co., Washington, D. C 

The Riggs National Bank of Washington, D.C., W aeanten. | +8 i oe Sap et pes 
Guaranty State Bank, Topeka, Kans_-_-- ash one eae 
The Merchants National Bank of Topeka, I alice ct ial 
The Westchester Bank & Trust Co., New Rochelle, N. ¥ 

rhe First National Bank & Trust Co. of Tuckahoe, N. Y.! 

Che First National Bank of Middleburg Middleburg, N. Y- 

First National Bank of Canajoharie, N. 

rhe Connecticut River Banking Co., Hartford, Conn..- 

Che Travelers Bank & Trust Co., Hartford, Conn. eas 

Hartford National Bank & Trust Co., Hartford, Conn.! 

Continental-A merican Bank & Trust Co., Shreveport, La 

Commercial National Bank in Shreveport, La.!_- - -- 

Che Allentown National Bank, Allentown, Pa 

Che Second National Bank of Allentown, Pa.!__-_---.---- 

The First National Bank of Inwood, N. Y. 

The Franklin National Bank of Franklin Square, N. Y.!. 

National City Bank of Dallas, Tex 

Republie National ek, Oe a ete nie Fade 
Bank of Hicksville, N Pane 

rhe Meadow Brook Notional Bank of Freeport, N. Y.1___--- 

Bank of Sherrill, Ark____- ees 

he Simmons National Bank of Pine Bluff, “Ark... 

lhe Telford National Bank, Telford, Pa bis Jn chon bid ot 

Union National Bank & Trust Co. of Souderton, “Pa... 

The Toe wn National Bank & Trust Co., Tarrytown, S N.Y 

National Bank of Westchester, White Plains, ee ae 

Che Citizens National Bank of Jim Thorpe, Pa_--.-_- 

The Jim Thorpe National Bank, Jim Thorpe, Pa i 

Fletcher Trust Co., Indianapolis, Ind. 5,4. Sais ss 

American National Bank at Indianapolis, Ind.1_ 


? Continuing bank. 
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14, 103, 596 
1, 009, 824 
1, 075, 768 
8, 429, 697 
12, 172, 599 
49, 584, 309 
2, 095, 996 
42, 376, 552 
115, 540, 454 
111, 205, 156 
2, 953, 694 
8, 561, 176 
55, 274, 150 
366, 596, 962 
4, 505, 767 
39, 303, 927 
80, 114, 784 
14, 642, 041 
2, 960, 204 
18, 237, 181 
20, 668, 850 
19, 478, 039 
298, 364, 025 
37, 690, 408 
87, 131, 306 
59, 671, 392 
17, 974, 444 
13, 720, 301 
265, 414, 303 
48, 539, 276 
696, 873, 948 
17, 665, 857 
137, 662, 963 
1, 242° 430 
39, 483, 304 
3, 519,377 
8, 583, 158 | 
7, 684, 824 | 
101, 537, 875 | 
1, 624, 257 | 
2, 369, 699 | 
156, 255, 867 | 
171, 896, 024 


} a 


} 
} 
} 
} 
| 
[ 
} 
} 
} 
} 
i 
J 


Combined 


assets 


$1, 005, 431 
479, 891, 129 
4, 300, 505 
216, 465, 336 
13, 298, 685 
1, 277, 443 
2, 883, 818 
135, 461, 695 
12, 703, 442 
9, 161, 416 
21, 338, 603 
39, 692, 773 
5, 378, 469 
46, 182, 397 


17, 770, 602 


257, 411, 110 
641, 723, 644 
16, 998, 368 


10, 515, 289 


61, 756, 908 
44, 401, 436 
, 745, 610 
11, 514, 870 
421, 871, 112 
43, 809, 694 
94, 756, 825 

21, 073, 781 


338, 266, 841 


124, 302, 932 
77, 645, 835 
279, 134, 604 
740, 841, 805 
155, 328, 820 
40, 725, 733 
12, 102, 536 
108, 997, 232 

3, 993, 956 
328, 151, 890 
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Mergers of national banks, or national and State banks, during the year ended 
Dec. 31, 1954 















Total Combined 

Merging banks | assets assets 
East Rockaway National Bank & Trust Co., East Rgmewes, DOE sain capsid Sats $5, 036, 069 \ $109, 660, 755 
The Meadow Brook National Bank of Freeport, N. Y.!_.....-.--..-------- 104, 624, 686 ah. halaae 
The First National Bank of Lansdale, Pa...................--..---......... 17, 315, 884 
The Montgomery National Bank of Norristown, Pa___...........--...-.---- 11, 922, 626 872, 037. 738 
Chester-Cambridge Bank & Trust Co., Chester, Pa__.........----..---.-.-- 30, 388, 225 rare 
The Philadelphia National Bank, Philadelphia, Pa.!__....-......--.-...---- 818, 218, 369 
The Lawrence-Cedarhurst Bank, Lawrence, N. Y___.-..-..--.--------------- 8, 831, 846 } 118, 561, 551 
The Meadow Brook National Bank of Freeport, N. Y.!. ....-....-..-------- 109, 729, 705 v' 
The Ticonderoga National Bank, Ticonderoga, N. Y.....-..-.-------------- 4, 185, 177 \ 41, 789, 168 
The National City Bank of Troy, N. Y.!__-..------- EE a 37, 473, 991 hi te 
The Citizens National Bank of Port Henry, N. Y.-.------------------------- 3, 151, 928 \ 45, 207, 050 
The Nations? Cite Bank of Tray... Sikh Bice sniise coud soewbh eaadenus 42, 055, 163 =. 
West Springfield Trust Co., West Springfield, Mass_-_-_....-.....-.-.---.---- 12, 623, 224 } 04, 433, 276 
The Third National Bank & Trust Co., of Springfield, Mass.!_........-..-.- 83, 186, 779 — 
First National Bank of St. Matthews, Ky sass actiaidhs Daal sitdicetaeits tie Tete debited 8, 811, 546 \ 153, 913, 495 
The First National Menk of Louisvie, BY .'...........<Sancnencnncnncnchosdoct 145, 097, 402 oe 
EE OF I dst oe oe ccle chonkatad cleat bbbennaesobeltbee a 8, 832, 250 \ 437, 621. 801 
The Bank of California National Association, San Francisco, Calif.1______-_- 431, 248, 894 re 
ye eg RR Ss es ee eee oe 23, 635, 586 \ 844, 981. 074 
The Anglo California National Bank of San Francisco, Calif.i___....._.._.__- 821, 345, 488 Ler 
Plattsburg National Bank & Trust Co. of Plattsburg, N. Y-_.------.------- 20, 624, 831 } 207, 913, 402 
The National Commercial Bank & Trust Co. of Albany, N. Y.!__.-.-.------ 187, 425, 307 -_ 
The First National Bank of Merrimac, Mass--.-.-.....---..-.-.-------------- 781, 810 } 9.470, 207 
Merrimack National Bank of Haverhill, Mass.!_._..---..-.....--.-.---.---- 8, 688, 397 sini 
The First National Bank at Bessemer, Ala..-..............-..-...--2.-----.- 15, 695, 174 \ 328, 743, 141 
The First National Bank of Birmingham, Ala.!___......-..-.----..---------- 311, 845, 213 phe 
IG Wr UPN I pes a esensetencect sick nich cnet inning ith dh Gils 7, 179, 954 
The Commercial Bank of Oregon, Hillsboro, Oreg._-..--..--.-.-------.----- 36, 071, 446 800, 915, 535 
The United States National Bank of Portland, Oreg.!_.._._-....-..--------- 760, 695, 034 
The National Bank of Gan. Mateo; Ossi i635 525.52 ok cc hess ieee adak 14, 528, 393 } 462, 274. 361 
Crocker First National Bank of San Francisco, Calif. iniompatpald nea fesbanete 447, 745, 968 ds 


1 Continuing bank. 


Purchases of National banks by National and State banks during the year ended 
Dec. 31, 1954 


Bank Total assets 
The Schenevus National Bank, Shenevus, N. Y---------------- $1, 077, S68 
Wilber National Bank of Oneonta, N. Y.’_------------__-_--___ 12, 747, 000 
The First National Bank of Belle Vernon, North Belle Ver- 

RI I adie conics eae uke ks es en Sa chen ed ope apes tos 5, 499, 932 
First National Bank in Finleyville, Pa. .o sci isou ws 4, 414, 344 
The First National Bank of Roscoe, Pa... 2... 2, 450, 612 
The First National Bank of McKeesport, Pa.’____-_---_------- 50, 284, 000 
The City National Bank of Pottsville, Pa____._.___-__-_-._-_-- 2, 446, 192 
The Pennsylvania National Bank & Trust Co., of Pottsville, Pa.’_ 18, 606, 000 
The First National Bank of McDonald, Pa__-._.-.___-------_- 6, 501, 596 
The First National Bank at Canonsburg, Pa__-_-----------_~- 6, 647, 549 
The First National Bank at McKees Rocks, Pa__-..-__---_-_...-- 6, 900, 187 
Peoples First National Bank & Trust Co., Pittsburgh, Pa.’__-___ 543, 318, 000 
The First National Bank of Lebanon, Oreg_______-..____-__-- 12, 012, 190 
The First National Bank of Cottage Grove, Oreg______________ 8, 653, 286 
The First National Bank of Prineville, Oreg___.______-___-_--- 8, 441, 503 
The First National Bank of Eugene, Oreg____.-__._-__-------- 66, 122, 373 
The First National Bank of Forest Grove, Oreg ee ee ee eee 4, 943, 897 
The First National Bank of Portland, Oreg.’_.._....-._.______ 751, 476, 000 
The First National Bank of Los Gatos, Calif bas inp Sisk ated ea thea de 6, 108, 116 
American Trust Co., San Francisco, Calif.’..........-..._-____ 1, 285, 292, 000 
The Peoples National Bank & Trust Co. of Monessen, Pa______ 8, 585, 300 
Bhe-National Bank of :Ford, City, Pa.._...-....-~.<......<— 4, 338, 086 
First National Bank at’ Beaver Falls, Pa____.__.-----_-_-__-- 5, 094! 994 
Mellon National Bank & Trust Co., Pittsburgh, Pa.*___________ 1, 821, 671, 000 
The North Berwick National Bank, North Berwick, Maine__-___- 1, 596, 188 
The First National Bank of Biddeford, Maine *__.___-________ 5, 692, 000 


See footnote at end of table, p. 488, 
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Purchases of National banks by National and State banks during the year ended 


Dec. 31, 1954—Continued 
Banks 
The National Bank of Seneca, Kans... ..............<..-- 
The Citizens State Bank of Seneca, Kans.’ 


First National Bank of Mountain View, Calif._.._.___.___--_--- 


Torrance National Bank, Torrance, Calif 
California Bank, Los Angeles, Calif.’ 


The First National Bank of Girardville, Pa 
The Union National Bank of Mahanoy City, Pa 


2 


The Live Stock National Bank of Omaha, Nebr 
The Omaha National Bank, Omaha, Nebr.’ 


The Produce National Bank of South Deerfield, Mass___.______-- 
First National Bank & Trust Co. of Greenfield, Mass.*___-__---- 


Mechanics and Merchants National Bank of Vallejo, Calif 
The Anglo California National Bank of San Francisco, Calif.*_- 


The First National Bank of Clarington, Ohio 
The First National Bank of Powhatan Point, Ohio * 


First National Bank of Buechel, Ky 


The First National Bank of Louisville, Ky.* 


The First National Bank of Antioch, Calif 
Wells Fargo Bank & Union Trust Co., San Francisco, Calif 


The National Bank of Brookville, Pa 
DuBois Deposit National Bank, DuBois, Pa 


1 


1 


Sligo National Bank, Sligo, Pa 
The First National Bank of Rimersburg, 


The National Marine Bank of Baltimore, Md 
Fidelity-Baltimore National Bank & Trust Co., Baltimore, Md.*__ 
The Ridley Park National Bank, Ridley Park, Pa 
Videlity-Philadelphia Trust Co., Philadelphia, Pa 
The First National Bank of Apollo, Pa 
Apollo Trust Co., Apollo, Pa.’ 
The Nassau County National Bank of Rockville Centre, N. 
The Franklin National Bank of Franklin Square, N. Y.* 
First National Trust & Savings Bank of Santa Barbara, Calif___ 
First National Bank of San Jacinto, Calif 
The First National Bank of Crows Landing, Calif 
lhe First National Bank of Weed, Calif 
First National Bank in Delano, Calif 

See footnote at end of table, p. 488. 


1 


Total assets 
$1, 626, 865 
2, 961, 000 
6, 844, 127 
7, 851, 586 
163, 581, 000 
18, 668, 856 
141, 508, 000 
802, 066 

58, 000 

7, 442, 015 
628, 028, 000 
982, 471 

5, 484, 000 
2, 457, 749 
9,703, 000 
761, 313 

780, 000 


11, 492, 875 
26, 975, 000 
75, 081, 605 
206, 601, 000 


2, 365, 365 
13, 234, 000 
14, 365, 279 

790, 805, 000 

1, 330, 100 

1, 712, 000 


1, 368, 024 
159, 563, 791 
2, 137, 976 
125, 000 

5, 103, 324 
508, 903, 000 


3, 825, 243 
17, 885, 000 


$6, 335, 306 
771, 280, 000 
2, 681, 462 
3, 187, 916 
26, 975, 000 
18, 138, 113 
242, 652, 000 
3, 950, 382 
275, 895, 000 


3, 141, 908 
4, 070, 000 
32, 592, 637 
196, 664, 000 
23, 946, 488 
1, 544, 907 
3, 594, 242 
3, 875, 375 
15, 220, 226 
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Purchases of National banks by National and State banks during the year ended 


Dec. 31, 1954—Continued 
Banks 
The First National Bank of Fairfield, Calif.___._._.__......._ _- 
The First National Bank of Garden Grove, Calif.__.._.._.----~- 
The First National Bank of Los Altos, Calif..._.-cc..___..-__-- 
The First National Bank of Bellflower, Calif....c.-._.._..--- 
The Temple City National Bank, Temple City, Calif.__._.._-__-- 
Wirst Diational Bank “in TMLee, OAs ccecieenccqcnnceennna 
Zire, Deana) Baek i een Be, Cale... 


The Atlas National Bank of iiihaieail Oe: ceesicit teases 
The First National Bank of Cincinnati, Ohio *_--_.--------_-- 


The First National Bank of Byesville, Ohio_____._.__-_----___-- 
The Central National Bank of Cambridge, Ohio *_.--.---__---- 


The Silver Spring National Bank, Silver Spring, aise sshsteontlheb boli 
The Citizens State Bank of Arcade, N. Y.*_..----------------- 


1 Purchasing bank. 


Total assets 
$3, 939, 085 
13, 210, 842 

9, 849, 887 
11, 144, 180 
8, 314, 5438 

8, 604, 326 
47, 632, 725 
6, 013, 990 
2, 130, 327 
332, 537, 000 


50, 843, 293 
385, 731, 000 
1, 308, 191 
6, 405, 000 
558, 107 

6, 843, 000 


11, 930, 206 
80, 400, 000 


eg —Asset figures for purchasing banks shown to nearest thousand dollars as of 


Jan. 1, 1954. 


Purchases of State banks by National banks during the year ended Dec. 31, 1954 


Banks 
Grant County State Bank, Ephrata, Wash_-----_----~--_-~--- 
Othelic. State Banks, OGHCUG,. WAG. ci cnnennmtcnnccuede<smce 
Magnolia State: Bank, SORWIG,. WORD...< no. cnccmdncannsneomsane 
Peoples National Bank of Washington, Seattle, Wash.*___.._-_-- 


Washington Union Trust Co., Washington, Pa_.__.___----_----- 
Peoples Bank of: Oallornid,  PAwscceccnnnectindiwclnketnabs 
Peoples Babk of Mariane, POsksi noni ci nbs caiiecnlwnsiedse 
Ranke REL, ST Raidiecitcnninnpentemearemmanne meena 
Peoples First National Bank & Trust Co., Pittsburgh, Pa’___-_- 


Pirest Milverton Bank, Slivertotl,  OTreGiie ncn cccnncoecnamennsone 
Wiswe eo Seen, TC A aw ttten re nnmnntinnnitniame 
Binst Monee: DGRK, TRG, rks nn Sc ceccceinonam 
First Sweet Home Bank, Sweet Home, Oreg__----.----------- 
First Moreland-Sellwood Bank, Portland, Oreg__.------------- 
Virst:OCorvallis Bank, Corvallis, OTe... ~ncncioccnncnsaccemna 
First Monree Bank, Monroe, Oreg in. .6 cnn necenenn 
First Gartton Baeuk,: CAPO, CVG e ann ck cece nc con ccnnnae 
Piret Gatario Banmk, Omtario, Qe eGicccccidcinwiccmetidmactictinmnibsiie 
Virst: Yamhil)' Bank, Wamlilll, “regs nn ei ck 
First State Bank of Waldport,.Ore@... 2.25 ct we cnn 
The First National Bank of Portland, Oreg._----------------- 


Farmers Bank of Carson Valley, Inc. Minden, DO A ea as 
First National Bank of Nevada, Reno, Nev.’_.-.-------.----_-. 


The McDonald Savings & Trust Co., McDonald, Pa adi ch iil ace aiecaeie 
The Bridgeville National Bank, Bridgeville, gle ee Ale et 


See footnote at end of table, p. 489. 


Total assets 
$6, 482, 678 
, 947 

2, 648, 747 
153, 389, 000 


22, 045, 457 
3, 387, 224 
1, 179, 733 
5, 541, 540 

543, 318, 000 


5, 156, 327 
1, 515, 399 
5, 627, 036 
4, 009, 187 
8, 492, 483 
14, 673, 270 
1, 253, 263 
1, 156, 825 


14, 812, 222 
44, 268, 000 
4, 907, 820 
177, 224, 000 
3, 457, 485 
4, 550, 000 
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Purchases of State banks by National banks during the year ended Dec. 31, 


1954—Continued 
Banks 


Northville Bank, Northville, N. 

The Fulton County National Bank & Trust Co., of Gloversville 
N. ¥- 

Bruneau State Bank, Bruneau, Idaho 

First Security Bank of Idaho, National Association, Boise, 
Idaho’ 


Shiloh Savings Bank Co., Shiloh, Ohio 
First National Bank of Mansfield, Ohio * 


eRUSRE Sr We RIN TO pa cee saa op hs aw sm oe emer aa eae 
The Owensboro National Bank, Owensboro, Ky.*_-------------- 
First Savings Bank, Colusa, Calif 

The Anglo California National Bank of San Francisco, Calif.*__- 
The Union Licking Bank, Newark, Ohio 

The First National Bank of Newark, Ohio’ 

Hiwasse Bank, Charleston, Tenn 


The Cleveland National Bank, Cleveland, Tenn.’ 


Buckeye Valley Bank, Buckeye, Ariz 
The Valley National Bank of Phoenix, Ariz.*_____.__-____-___- 


2 Purchasing bank. 


Total assets 
$3, 013, 702 


1, 821, 671, 000 


1, 815, 927 


12, 947, 000 
984, 492 


176, 715, 000 
858, 510 

3, 669, 000 
1, 960, 770 
59, 752, 000 
929, 798 

23, 865, 000 
8, 584, 038 
790, 805, 000 
11, 287, 384 
8, 890, 000 
1, 564, 791 
7, 933, 000 
308, 948 

5, 148, 000 

, 840, 437 

2, 233, 000 


Notr.—Asset figures for purchasing banks shown to nearest thousand dollars as of 


Jan. 1, 1954. 


National banks merged or consolidated with and into State banks during the 


year ended Dec. 31, 1954 
Bank 


The First National Bank of Rochester, Pa 
Beaver Trust Co., Beaver, Pa.’ 

The Peoples National Bank of Greenport, N. Y 
The North Fork Bank & Trust Co., Mattituck, N. 


The Byram National Bank of East Port Chester, Byram, Conn__-- 


The Greenwich Trust Co., Greenwich, Conn.’ 


Northwestern National Bank in Phildelphia, Pa 
Broad Street Trust Co., Philadelphia, Pa.’ 


The Gainesville National Bank, Gainesville, N. Y 
The Bank of Castile, N. Y.’ 


See footnote at end of table, p. 490. 


Total assets 
$5, 710, 159 
22, 376, 000 

1, 687, 932 

8, 351, 000 
23, 037, 984 
10, 459, 227 


275, 895, 359 


5, 093, 078 


118, 440, 195 


12, 923, 221 


366, 494, 595 


5, 727, 737 
4, 667, 000 
6, 122, 560 
36, 429, 000 
30, 310, 388 
78, 136, 000 
612, 895 

1, 406, 000 
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National banks merged or consolidated with and into State banks during the 
year ended Dec. 31, 1954—Continued 


Bank Total assets 
The Firat National Bank of Medison, N..J..~.....0~.62-s0-e00— $11, 894, 972 
Riacades. SE Dei, - MUR, GN alc ecteecccteto we ote ane oe enperr ee 6, 439, 000 
The Bryn Mawr National Bank, Bryn Mawr, Pa ha eee on? 899, 091 
The Bryn Mawr Trust Oo., Bryn Mew, Be TZ; o-oo en 22, 684, 000 


1 Acquiring bank. 


Notr.—Asset figures for acquiring bank shown to nearest thousand dollars as of 
Jan. 1, 1954. 





Consolidations of national banks or national and State banks during the 4 
months ended Apr. 30, 1955 














Consolidating banks | Total assets © —— 
Port Chester National Bank, Port Chester, N. Y bed ape tiea $2, 046, 154 \ $45, 551, 735 
First Westchester National Bank of New Rochelle, Wee Wee 2 43, 505, 580 | ee 
Oak Lawn National Bank of Dallas, Tex ......-.--.--- ; ‘ } 7, 680, 536 \ 13, 477, 187 
Industrial National Bank of Dallas, Tex.!___.._------- cl a tn i 5, 796, 651 y Shae oers 
The Lehigh National Bank of Catasa auqua, Pa- : 4, 986, 236 \ 18, 493. 169 
The National Bank of Catasauqua, Pa.!__- a ee ite | 13, 506, 933 | o een 
The University National Bank of Seattle, Wash___ ‘ eat 30, 225, 436 } 141, 716, 048 
The Pacific National Bank of Seattle, Wash.! -| 111, 492, 663 .<om 
The National Bank of Chester, Vt __-- : 5 649, 959 i} 3, 287, 284 
The Windham National Bank of Bellows Falls, Vito. kus ; 2, 637, 284 donde 
The Babylon National Bank & Trust Co., Baby fin Bs cous oe 12, 518, 053 } 56, 911, 478 
First Suffolk National Bank of Huntington, N. Y.!.__- : 44, 393, 424 | oeneen a 
The Baldwin National Bank & Trust Co., Bz ildwin, Oe ae 8, 939, 128 
The Peoples State Bank of Baldwin, N. Y- bhi ca kke eee 9, 167, 392 | 177, 203, 251 
The Meadow Brook National Bank of Freeport, ms ons oa 159, 159, 793 | 
East Petersburg State Bank, East Petersburg, Pa... : | 3, 012, 195 \ 42. 405, 114 
The Fulton National Bank of Lancaster, Pa.!-_ - 39, 4014, 494 hanes 
The Roslyn National Bank & Trust Co., Roslyn, N. Y_-- ; 14, 549, O85 | 
The First National Bank of Mineola, N. Y ay : ; 13, 078, 048 334, 430, 234 
The First National Bank of Glen Cove, N. Y--- Ribis Lae 5, 168, 719 | om 
The Franklin National Bank of Franklin Square, MeV dz 301, 634, 382 
State Bank of Dravesburg, Pa. -_ s pixie mega 3, 342, 200 i} 75, 037, 520 
The First National Bank of McKeesport, Pa.!____- Ja 71, 704, 239 | ayn 
First National Bank in Westport, Conn_-.__- . am a 2 4, 551, 305 } 2 137, 380, 518 
Connecticut National Bank of Bridgeport, Conn.! 2 132, 829, 213 | si ial 
Northern Solano Savings Bank, Dixon, Calif. - ; | 2, 432, 645 i} 5, 559. O15 
The First National Bank of Dixon, Calif.! 3, 126, 370 | a 
The West Chester County National Bank of Peekskill, N. ¥ ‘ 14, 030, O17 
The Crestwood National Bank in Tuckahoe, N. Y | 3, 538, 485 | 130, 061, 898 
National Bank of Westchester, White Plains, N. Y.!__-- 112, 493, 396 
The National Cicy Bank of Long Beach, N. Y went 14, 323, 572 i} 193, 381, 958 
The Meadow Brook National Bank of Freeport, By he ok ee. 179, 053, 952 ait 
Bank of New Hyde Park, N. Y- SeWeenbt hase 11, 280, 964 i} 204, 662, 921 
The Meadow Brook National Bank of Freeport, ee ieee <wot 193, 381, 958 r 
rhe P present -Citizens Bank, Prospect, Ohio ae 7 | 2 2, 712, 280 i} 124. 079, 739 
The National City Bank of Marion, Ohio t_. ae -| 2 21, 367, 459 —— 


1¢ Nenitiatie bank. 
Estimated. 


Mergers of national banks, or national and State banks, during the 4 months 
ended Apr. 30, 1955 


Combined 


Total assets assets 





Merging banks 
“4 


The Hamilton County National Bank of Wells, N. Y_-- busthbaul 2. 653, 663 | $49, 017, 954 
The Manufacturers National Bank of Troy, N. Y.!- , cys] , 360, 645 ee 
The First National Bank of the City of New ¥ ork, N.Y ‘8 375, 981 | 
The National City Bank of New York, N. Y.!___-- 
The First National Bank of Old Forge, N.Y. | 
The Oneida National Bank & Trust Co. of Utica, N. Y.!_.-....---- | 
The Inter-State National Bank of Kansas City, Mo- : 
The First National Bank of Kansas City, Mo.!...............---- 
' 


5, 696, 792, 900 | 6, 434, 766, 178 


} 
| 
- on, on 67, 446, 734 


2 78, 954, 029 | 


5 77 
2283. 931, 746 362, 885, 775 








! Continuing bank. 
3 Estimated. 
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Purchases of National banks by National and State banks during the 4 months 


ended Apr. 80, 1955 


Banks 
Liberty National Bank of Chicago, Ill 
Chicago National Bank, Chicago, Ill.’__- 
The First National Bank of California, Pa 
The First National Bank of McKeesport, Pa.’ 


The National Bank & Trust Co. of Connellsville, Pa 
The First National Bank of Point Marion, Pa 
The Gallatin National Bank of Uniontown, Pa.’ 


The First National Bank of Natrona, Ps 
Peoples First National Bank & Trust Co., 


Oilfields National Bank in a 
California Bank, Los Angeles, 


Philmont National Bank, Philmont, N. 
The Farmers National Bank of Hudson, 


The Second National Bank of Boston, Mass.?__-__--_-_________-__ 


Second Bank-State Street Trust Co., Boston, Mass.’__-_--_~- 
The Clarion County National Bank of Knox, Pa 


Oil City National Bank, Oil City, Pa.’__-_- as hai : caiieiaikeinen 


The First National Bank of Shippenville, Pa 
First Ceneca Bank & Trust Co., Oil City, Pa, 


The First National Bank of Riverdale, Calif-_.__._.______________- a 


First Western Bank & Trust Co., San Francisco, Calif’ 


Lincoln National Bank of Newark, N. J 
The National State Bank of Newark, N. J.’ 


The First National Bank of Bloomingdale, 


1Purchasing bank. 
2 As of Dec. 31, 1954. 


NoTre.—Asset figures for purchasing banks shown to nearest thousand 


Jan. 1, 1955. 


et ee ee 
First National Bank & Trust Co. of Paterson, N. J2------___---- 


Total assets 
$59, 049, 106 
175, 820, 000 

3, 487, 940 

70, 342, 000 
7, 673, 763 
2, 532, 243 

36, 302, 000 

4, 507, 798 
591, 390, 000 


4, 417, 451 


681, 107, 000 


1, 283, 760 
8, 181, 000 
180, 080, 582 
216, 958, 0UO 


5, 244, 996 
17, 646, 000 


1, 424, 530 
43, 756, 000 


2, 130, 327 
798, 645, 000 


52, 736, 147 
200, 051, 000 


21, 561, 109 
214, 030, 000 


dollars as of 


Purchases of State banks by national banks during the 4 months ended 


Apr. 30, 1955 
Banks 
C. E. Bingham & Co. State Bank, Sedro Valley, Wash_- 
Leavenworth State Bank, Leavenworth, Wash___-__---~_- 
Seattle-First National pli Seattle. Ween... 


Willametta Valley Bank, Salem, Oreg________-___ 

Mill City State Bank, Mill City, Oreg___- 

The United States National Bank of P ortland, ‘Oreg2 

The Community Trust Co. of Bloomfield, N. J 

The National Newark & Essex Banking Co. of Newark, N 
Kent State Savings Bank, Kent, Iowa______- 

The First National Bank in Creston, Iowa ?*__- 
Wyoming Bank & Trust Co., Philadelphia, Pa_ 
Central-Penn National Bank of Philadelphia, Pa.’____~_- 


The Suburban Bank, Fair Oaks, Calif._..________ 
The Anglo California National Bank of San Francisco, Calif. __ 


1 Purchasing bank. 


Total assets 
$5, 158, 734 
3, 294, 904 
814, 565, 000 
3, 293, 000 
162, 159, 000 
6, 429, 502 

1, 909, 667 
810, 873, 000 
9, 481, 005 
247, 623, 000 
81, 546 

5, 509, 000 
12, 167, 434 
246, 268, 000 
4, 159, 689 
934, 404, 000 


Nore.—Asset figures for purchasing banks shown to nearest thousand dollars as of 


Jan. 1, 1955. 





492 ANTITRUST AND MONOPOLY PROBLEMS 


National banks merged or consolidated with and into State banks during the 
4 months ended Apr. 30, 1955 


Banks Total assets 
The First National Bank of Ardsley, N. \Y--------------------- $2, 837, 551 
The Gonsty Trust Oo., White Piste, N.Y" - wo oe 283, 086, 000 
The First National Bank of Pomona, Calif___....____---__-_--_- 33, 079, 327 
California Trust Co., Los Angeles, Calif; _._._.........._...-.-...- 2, 250, 000 
County First National Bank of Santa Cruz, Calif.__._.__.__-_-___-_ 7, 985, 470 
County First Savings Bank of Santa Cruz, Calif.2.-__._.___-_-__- 18, 993, 000 
The Public National Bank & Trust Co. of New York, N. Y_----- 506, 858, 684 
Danese Treat Oa. INO Bete Be i cadence eee nde 2, 279, 456, 000 
The First National Bank of Perkasie, Pa__...-----_-_-___--_-- 3, 998, 369 
The Dublin National Bank of Dublin, Pa_._._____.__-_-_--__-_- 1, 621, 882 
Bucks County Bank & Trust Co., Perkasie Borough, Bucks County 
BIE. och iccecicinal caadiancs as ce ee ac ee ee 4, 887, 000 
The Chase National Bank of the City of New York, N. Y_-------- 5, 731, 385, 183 
Bank of the Manhattan Oo., New-York, NW. Y¥*........-..-...-. 1, 668, 200, 000 
The Delaware City National Bank, Delaware Clty. Gt, .icnnne 1, 388, 643 
Wilmington Trust Co., Wilmington, Del.2_____---____--_-_-_-_-_-_- 240, 571, 000 


1 Acquiring bank. 


Notr.—Asset figures for acquiring bank shown to nearest thousand dollars as of 
Jan. 1, 1955. 


Question 2—The statutory authority and responsibility of the Comptroller of the 
Currency in cases in which national banks are merged into or merged or 
consolidated with other banks, State or National 


The approval of the Comptroller of the Currency is required in all cases in 
which a national bank consolidates or merges with another national bank, con- 
solidates or merges with a State bank if the combined banks are to be operated 
under national charter, or purchases the assets and assumes the liabilities of a 
National or State bank. 

With respect to consolidation and merger transactions, the requirement that 
the Comptroller’s approval be obtained is contained in the following statutes: 

(1) Consolidation of two national banks—section 1 of the act of November 7, 
1918, as amended (title 12, U. S. C., sec. 33); 

(2) Consolidation of a national bank with a State bank under national 
an 3 of the act of November 7, 1918, as amended (title 12, U.S. C., 
sec. 34a) ; 

(3) Merger of national banks or State banks into national banks—section 4 
of the act of November 7, 1918, as added by section 1 of the act of July 1, 1952 
(title 12, U. S. C., sec. 34b). 

Section 18 (c) of the Federal Deposit Insurance Act (title 12, U. S. C., sec. 
1828 (c)) provides that the approval of the Comptroller is required for the pur- 
chase of assets and assumption of liabilities by a national bank of another in- 
sured bank, if the capital and surplus of the assuming bank will be less than 
the aggregate capital and surplus respectively of all of the banks involved. This 
would appear to indicate that the approval of the Comptroller is not required 
if the capital and surplus of the purchasing bank is to be increased to equal the 
aggregate capital and surplus of the banks involved, but if that procedure is 
followed the Comptroller’s approval is required for the necessary capital increase 
program (title 12, U. S. C., see. 58). 

In cases where a national bank consolidates or merges with a State bank under 
a State charter, approval by the Comptroller of the Currency is not required ; 
act of August 17, 1950, as amended (title 12, U. S. C., secs. 214-214c). Nor is such 
approval ne¢essary when a State bank purchases a national bank, since the effect 
of such transaction is the voluntary liquidation of the national bank, which does 
not require the approval of the Comptroller. Revised Statutes 5220, as amended 
(title 12, U. S. C., see. 181). 

In none of the laws cited above, which specify that the approval of the Comp- 
troller of the Currency shall be obtained before consolidations, mergers, or pur- 
chases may be effected, are the factors which the Comptroller must consider 
before giving his approval set forth. However, in section 4 of the Federal 
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Deposit Insurance Act (title 12, U. 8. C., sec. 1814), it is provided that when he 
certifies to the FDIC that a new national bank has begun business, the Comp- 
troller shall state that he has considered certain factors, enumerated in section 
6 of the act (title 12, U. S. C., sec. 1816). These factors are: 

“* * * The financial history and condition of the bank, the adequacy of its 
capital structure, its future earnings prospects, the general character of its 
management, the convenience and needs of the community to be served by the 
bank, and whether or not its corporate powers are consistent with the purposes 
of this act.” 

The effect of a merger or consolidation of a bank is in some respects equivalent 
to the establishment of a new bank, with different capital structure, manage- 
ment, types of business, and earning capacity from either of the constituent 
banks operating independently. Since this is true, the Comptroller’s view of his 
responsibility in approving these transactions is that he is bound to take sub- 
stantially the same factors under consideration when he approves an acquisition 
as when he approves a new charter. 

Included in the determination of whether the convenience and needs of the 
community will be properly served by a proposed consolidation is, necessarily, a 
decision as to whether the effect of the combination of the two banks will be to 
substantially lessen competition, or tend to create a monopoly in the area served 
by the banks. It is clear that the interests of neither the banking system nor 
the public generally would be best served if the transaction would have such 
effects. 


Question 8—The procedure followed by your office in carrying out the statutory 
duties and responsibilities in cases of mergers and consolidations in which 
national banks are involved 


The procedure followed by the Office of the Comptroller in carrying out its 
responsibilities in connection with consolidations, mergers, and purchases of 
banks is based upon correspondence and conferences between the Comptroller 
and his representatives on the one hand, and officers and directors of the banks 
involved and other interested parties, on the other. 

At preliminary conferences, or through correspondence, the Office is able to 
acquaint itself thoroughly with the basic facts involved in the proposed trans- 
action. At the same time we explain fully to the banks the legal requirements 
and the procedure which must be followed to effect the acquisition. We gen- 
erally give to the banks a suggested form of agreement, which the banks may or 
may not use as they see fit. 

The banks then present a formal request to the Comptroller for his approval 
of the consolidation, merger, or purchase. This request must be accompanied 
by copies of the agreement between the banks, and of all papers which are to be 
used in connection with the transaction. A study of the agreement and other 
papers, as well as all other essential facts, is then made, so that we can ascer- 
tain: (1) Whether all legal requirements have been or are to be fulfilled; 
(2) whether the proposal is fair and equitable to the stockholders of the banks 
involved, and the stockholders are to be fully and correctly informed of the effect 
of the transaction upon their holdings of stock; (3) if there is any reason why 
the consolidation or merger should not be permitted ; and (4) whether the factors 
enumerated in the answer to question 2, principally involving the strength of the 
proposed bank and the effect of the consolidation upon the banks and upon the 
community, indicate that the Comptroller’s approval should be given. 

In the event that it is a State bank which is to be taken over, an examina- 
tion of the condition of the State bank is usually made by our examiners, so 
that these questions may properly be answered. Where only national banks 
are involved, it is the practice to use the latest regular examination reports, 
together with information obtained through correspondence and conferences. 

If everything is considered to be in order, and it appears that it will be de- 
sirable to approve the transaction, it is our practice to send to the bank a letter 
of preliminary approval, based upon the known facts, subject to the condition 
that all legal requirements are fulfilled, and, occasionally, subject to other 
conditions involving disposition of unacceptable or illegal assets, carrying value 
of fixed assets, etc. 

After proper time for notice to shareholders has expired, and the meetings 
at which the shareholders approve the transaction have been held, and assuming 
that all conditions have been fulfilled and no circumstances have arisen or have 
been called to our attention which would cause us to determine that the banks 
should not be combined, our final approval is given and the Certificate of Approval 
is issued. 
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Question 4—What hearings, if any, are held at which the views and arguments 
of stockholders of merging national banks can be presented, or at which other 
interested parties can present their views 

No formal or public hearings are held by the Comptroller’s Office in connection 
with the determination of whether approval should be given to a consolidation 
or merger of banks, nor are they held in connection with any of the approvals 
which the Office must give—for the chartering of new national banks, the estab- 
lishment of branches, the increase of capital, ete. Because of the statutory re- 
quirements of published notice and personal notice to shareholders, however, 
there is wide publicity of an impending consolidation in the area served by the 
banks involved. As a result of this publicity, interested persons, either share- 
holders or others, sometimes ask for an opportunity to present their views as 
to the advisability of a consolidation or merger. In such cases full opportunity 
for appearing before either the Comptroller or one of the Deputy Comptrollers 
is given, and the interested party is permitted to be accompanied by counsel, and 
to present for consideration any material which he deems relevant. In Cases 
in which distance prevents appearance by the persons in Washington, opportu- 
nity is given for the presentation of views to the district chief national bank 
examiner in the Federal Reserve district in which the affected banks are located, 
and these views are then forwarded to and fully considered by the Comptroller. 


Question 5—Do you follow the Administrative Procedure Act in receiving or col- 
lecting the facts and arguments pro and con mergers and consolidations in 
which national banks are involved? If not, why not? 


The notice and hearing requirements of the Administrative Procedure Act are 
not, under the terms of the act, applicable to action by the Comptroller’s Office 
in approving or disapproving those mergers and consolidations which are sub- 
ject to such approval. Such action is considered by this office and by the Treas- 
ury Department to be “licensing,” as that terms is used in the Administrative 
Procedure Act. As such, it is subject to the procedural requirements of adjudi- 
cation, and the act requires formal hearing and notice in connection with adjudi- 
cations only in those cases where there is a statutory requirement that the de- 
cision be reached “on the record after opportunity for an agency hearing.” The 
statutory provisions which make certain mergers and consolidations subject to 
our approval do not contain such a requirement. 

“Even if these procedures were to be considered “rulemaking” under the 
act, no formal hearing would be required since the same conditions apply to 
rulemaking as to adjudications. Nor would formal notice through publication 
in the Federal Register be required, since the act provides that such notice is not 
required for rulemaking if “all persons subject thereto are named and either 
personally served or otherwise have actual notice thereof in accordance with 
law.” This is the case in connection with all bank acquisitions, except the pur- 
chase of assets and assumption of liabilities transactions, in which case share- 
holders of the purchasing bank are not given notice, nor are they required to 
approve the transaction. 

We believe it to be quite appropriate that no formal hearings are required to 
be held in connection with out licensing procedures concerning mergers and 
consolidations as well as in other situations, such as granting charters, approving 
the establishment of branches, and increasing capital. The information upon 
which our decisions are based deals in part with the capacity of management, the 
condition of the banks’ assets, and other information of a confidential nature. 

If it were required that our decisions in these matters be based upon the record 
of a formal hearing, this confidential information would have to be revealed at 
hearings. We do not believe that this would be in the public interest. Our 
examiners, who gather much of this material, are able to get opinions from per- 
sons who would often not be willing to make their opinions known if asked to do 
so at a public hearing. We are unaware of any instance in which unsolicited 
information has revealed facts which would have resulted in a different decision 
than the one ultimately made by the Comptroller. 

With respect to publication of notice in the Federal Register, we do not believe 
that such action would add to the knowledge of interested parties with respect 
to bank acquisitions. The requirement of notice to shareholders both by mai! 
and by publication assures wide publicity to these transactions. 
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The Cuairman. The committee will now adjourn until 2:30, when 
we will hear ee eee Adolf Berle, of Columbia University, and 
Adolph Schimel, Sr., legal counsel, Motion Picture Association. 

(Whereupon, at “i :50 a. m., the subcommittee recessed, to resume 
t 2:30 p. m., the same day.) 


AFTERNOON SESSION 


The CuatrmMan. The committee will come to order. 

The Chair will deem this a continuation of the hearing this morn- 
ing, at which we had a quorum. I am sure that gradually the members 
will come in. 

Our first witness this afternoon is Mr. Adolf A. Berle, Jr., lawyer, 
author, teacher, and statesman; and I can testify that he has shown 
great brilliance i in all those fields. 

[ want to state for the record that I read his most recent book en- 
titled “Twentieth Century Capitalist Revolution,” and I found it of 
great interest. 

I am going to tell this witness that I have great respect for his views, 
and I welcome him here as a friend. 

With that brief statement, we will be very glad to accept some of 
your views on the questions that are, may I say, tormenting us, as well 
as tormenting the Nation. 


STATEMENT OF ADOLF A. BERLE, JR., PROFESSOR OF LAW, 
COLUMBIA UNIVERSITY 


Mr. Berrie. Mr. Chairman, let me thank. you very much for your 
kindly words. 

As I think most of the people in this room know, the chairman of 
this committee and I have not only been old friends, but we fought 
together in many battles which we believed to be in the public interest, 
and I hope we may do so and go on doing so, for many years. 

My right to be here, if I have one, Mr. Chairman, I suppose, lies 
in the fact that the study of the large 

The CHamman. Just a moment, Mr. Berle, off the record. 

(Discussion off the record.) 

The CuairMAN. You may proceed, Mr. Berle. 

Mr. Bertg. My right to be here rests on the fact that some 30 years 
ago I began to “study the large corporation and its effects on the 
American economy. 

My first book was published actually in 1932, and my last one in 
1954, and some studying has gone on since. 

Also, for most of that time I have been either a member of the board 
or chairman of the board of trustees of the Tw entieth Century Fund, 
which is a research institution, which does economic research, and 
the reports, particularly on the subject of monopoly and monopolist 

cartels are referred to quite frequently in the report of the Attorney 
General’s Committee, although I might say they are referred to, per- 
haps, more often by the minority of the Attorney General’s Committee 
than by the majority. 

For the last 6 years we have had at Columbia University, where I 
am professor, a seminar at the law school examining various facets 
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of this particular problem. This is merely to indicate that the subject 
1s not a new one. 

If the committee will permit, let us get out first the actual situation 
as nearly as we can make it out. 

The United States has slowly been going through a process of con- 
centration in industry. It has been a very slow process during most 
of that time, but the results are formidable. 

As of about 1950—the actual figures take you through 1949—about 
135 corporations owned about 45 percent of all the manufacturing in- 
dustry in the United States. 

If you increase the number from 135 to, say, 500, you would prob- 
ably have the 500 corporations owning about 60 percent of the manu- 
facturing industry of the United States. 

The rate of concentration moves erratically, but slowly. From 1920 
to 1930 there was a violent movement toward concentration. During 
the ensuing 20 years it moved very slowly indeed. 

There is considerable evidence, not yet statistical, to suggest that 
we are in another movement of greater concentration, the obvious 
symptom being the merger movement which is familiar to everyone 
here in the last couple of years. 

In that respect, we are really following the pattern which was estab- 
lished after World War I, the growth of the country following that 
led to an increased concentration. 

We have to go back of the record a little. It is not merely the fact 
that there is a very large ownership of assets in a relatively few cor- 
porations. Within the industries, with each industry, we are coming 
to a pattern. This pattern the economists love to call oligopoly, an 
ugly word, and also bad Greek. I like the word “concentration” 

tter. 

What that means is that in industry you find a standard pattern of 
not less than 2, nor more than 5, commonly large corporations, which 
have 50 percent or more of the volume of that industry between them. 

The Cuarrman. There is another term that will probably grow cur- 
— and it is called “megalolatry,” which is the cult of the bigger the 

etter. 

Mr. Brrtz. That is perhaps a more apt term, Mr. Chairman. 

What is actually happening is that in American industry, and 
peculiarly in the basic industries, this pattern of 2 or 3 large corpora- 
tions, and a larger number, which may be 20 up to a thousand small 
corporations dividing the rest of the field, for practical purposes in 
those industries, the small corporations are at all times at the mercy 
of the 2 or 3 large ones. That is, that can in most instances, be put 
out of business if the large corporations really decide that they want 
the business. 

If I can change my hat for a moment from a student, which I like to 
think I am, to a businessman, I am chairman of the board, for exam- 
ple, of a ree small sugar refinery in New York. It is substan- 
tial in the sense that it is the third largest in the New York area, but 
it is still a small business with a volume, say, of $50 million a year as 
against the hundreds of millions that the large ones do. 

Now, we know perfectly well if the American Sugar Refining Co., 
for example, — wished to create a situation in the industry, it could 
do so, and no small business, no business of our size, could live in that 
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particular field. There are specialties which we could handle, but 
that the standard business could be taken by the large company. 

I think that that probably is typical of more than half of American 
industry, and the most important half. 

You can go straight down the list, steel, copper, oil, to take the 
three of the great basic industries, and you find that that pattern is 
substantially the pattern that prevails. 

Let us get a little deeper into it here. The surprising thing about 
it is not that it has been allowed to get to the state of monopoly, but 
that it stopped short of that. 

The last true monopoly, I suppose, in the economic sense probably 
was the Aluminum Company of America, which was under suit by 
the United States Government for many years, and after the war a 
decree of dissolution was entered. 

At this point the pattern that we have spoken of emerges. The 
United States Government, by a series of administrative moves, cre- 
ated at this time two other large companies, the Kaiser Aluminum 
Co. of today, and the Reynolds Metals Co. These were put into busi- 
ness by being permitted to buy from the War Assets Administration 
the plants which the United States Government had built for war 
purposes. 

As a result, when it came time for the decree, there were not 1 com- 
pany but 3 companies in the field and, by a consequence, the court de- 
termined that there was no need of dissolving Alcoa, except that it was 
required to sell its holdings or, more accurately, the owners were re- 
quired to sell their holdings in the companion company, Aluminium, 
Ltd. of Canada, thereby creating a true concentrate or oligopoly, if 
you wish, in the aluminum field. 

Now, in one way or another, sometimes systematically, as in the 
Aluminum case, and sometimes by the operation of economics, that 
is the pattern that is emerging in the basic American industries, the 
exceptions being in great measure the so-called service trades. 

The next question is, is this really dangerous ? 

I am in two minds about that, to be frank. Many of my friends 
think if there is big business it is automatically bad, and I feel bound 
to have to say that some of the businesses in which that has not hap- 
pene are in more chaotic shape than those which have been concen- 
trated, 

I think the chairman and I are familiar with the garment trades in 
New York, and we are aware of the fact that an unmobilized small 
business frequently produces extremely difficult circumstances and 
there in practice the two great labor unions have supplied the ele- 
ment of stability which has made it possible. 

The people who are familiar with the coal mining district know 
that coal, both bituminous and anthracite, has never been concentrated, 
and that is one of the industries that, at least, at present is in trouble. 

I merely note that on the other side of the lot merely to say that 
you have an industry which is concentrated does not necessarily mean 
that the conditions are bad in it. 

On the other hand, the dangers are obvious. It is clear that if at 
any time the antitrust laws are weakened in these industries where 
you have 2 or 3 large concerns, say, Anaconda, Phelps-Dodge, and the 
companion copper companies, you could have almost at once a monop- 
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oly situation with the entire scope of economy depending on that in- 
dustry, really at the mercy of those combinations. 

For that reason, my own immediate sense is that any weakening of 
the antitrust laws in this situation can be extremely dangerous; and 
while it is true that we are not getting the result we expected from the 
antitrust laws, we have to interpret them in the present situation. _ 

Unquestionably when the Sherman Act was passed there was a di- 
rect attack on certain great monopolies, notably then the oil monop- 
oly and the danger of monopolizing railroads, to take the two that 
were most in the public eye. 

In time those monopolies were overcome. At that time the ideal 
of the country was a country of relatively small-business units. 

We have not got that now, and I am frank to say that I do not think 
we shall get it back. What we have got is this pattern which is 
emerging. 

Now, if you will bear with me, so far we have been talking about 
the straight extractive and manufacturing industries, and I would 
like to be a little futurist for the moment. 

There are two other groups of industries which are coming along, 
and which probably when our children are debating this question will 
be under debate far more than they are now. 

The first group you are already quite familiar with, and these are 
the groups that proceed out of the use of the ether, and that includes 
the radio, the television, and that type of electronics. 

Now there, once more we have consciously created the pattern of an 
oligopoly. 

You will notice that there are only 3 or 4, now possibly 5, large net- 
works, for instance, in radio, and more or less the same situation is 
gradually repeating itself in television. 

The excuse or justification, rather, is that there are not enough wave 
bands to go around, that some kind of division has to take place; and, 
by consequence, we emerged with a pattern of large industry, the large 
broadcasting companies at the top, rather a greater degree of regional 
competition in regions, and quite a substantial amount of competition 
in the localities. But, of course, the local station cannot exercise any 
great influence on any one of the major networks. He has to take 
what he can get. 

So we have a second group here in which there is a kind of planned 
economy, and it is apparently planned for concentration on the as- 
sumption that that is the only way you can do it. 

Now for a real look into the long future. We have in this second 
group another large and growing subgroup of industries in which the 
United States Government and the industry itself are so intermingled 
that we canont foresee the future, and these also are large scale, not 
only large scale in themselves, but planned to be large scale, with the 
money and with the power and by the design of one or another of the 
administrative agencies of the United States Government. 

Let us take two of them only. The aircraft industry: It is a noble 
industry and going extremely strong. 90 percent of that industry, 
of the market for that industry, however, is the United States Govern- 
ment. 

By consequence, you will find a situation in which in that industry 
not only the ownership of the facilities but the routing of the contracts 
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is so scrambled that you can hardly tell where private enterprise leaves 
off and Government enterprise begins. 2 

I am not quarreling with this. We have got aircraft. We have done 
very well with it. I am merely trying to point out we are coming 
now into an extremely active type of industry in which the rules of the 
came are quite different from anything we have thought of as being 
within the antitrust proceeding. You are dealing here in a new area. 

A second industry where that is even more wildly true is the extreme 
upper reaches of the electronics industry. 

There the capital is partly the plants of the great companies. They 
have to be pretty great to be able to handle the business, and still more 
the intellectual capital contributed largely out of the research agencies 
financed by the United States Government. 

The “experimental order” not only sets up a method of operation, 
but it gives to that company a combination of know-how and technique 
which gives it a tremendous lead against any other company. 

Much of that work, of course, is quite properly classified as secret 
or confidential, It is enough to say that as you look into the possibili- 
ties, those of us who have the privilege of doing it, as I usually do not 
now, the probabilities really stagger the imagination. You are begin- 
ning to see an entirely new range of industry which you know auto- 
matically will be enormous. 

In that same class, of course, are the now nascent atomic-energy 
industries which are just beginning to take form and which are also 
controlled for practical purposes by the Atomic Energy Commission 
and the United States Government. 

I merely mention the fact because it seems to me that this com- 
mittee and the men who are charged with the possibility of consider- 
ing the antitrust laws have to consider the three areas, and I am not 
sure the rules of the game are the same. 

There are, to recapitulate, first, the standard services, the regular 
manufacturing industries, we have thought of. 

There are, second, those industries which are based on a license from 
the United States Government or some similar agency, as a necessary 
method of dividing and maintaining order in the ether, and there are 
now, third, the electronics industries coming up, electronics and allied 
industries coming up, in which the substantial capital is the knowledge 
of the United States experimental research, and the substantial operat- 
Ing money is the United States Government order, and at long last, as 
these become commercial in character, you will have a few corporations 
emerging with the know-how and the technique and, possibly, the 
money gathered from having performed orders as they go along. 

This suggests that after some 60 years or more of the Sherman 
Act, and some 40 years of the Clayton Act, we are going to have a 
group of industries which did not proceed from the old base, and may 
have to be handled separately. . % 

Che practice of oligopoly has led to some strange results which, I 
suggest, may merit your consideration. 

We think of this field—to go back to the standard field—as being 
continuously under the competitive ideas of the Antitrust Act. But 
the fact is that in considerable number of situations, because there has 
been some conflict with the community, the pure competitive notion 
io been put aside, and a piece of national economic planning has been 

one, 
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I realize, of course, that planning is supposed to be a bad word. 
I can only counter with the facts. 

Let us take the most individually initiative industry of them all, the 
oil industry. But that industry got into difficulties in the twenties, 
first, that there was a threatened shortage of oil, then there was a vast 
overproduction, finally the gulf coast, particularly, was unable to make 
a living. 

The N RA worked out a projected solution. When the NRA was 
held unconstitutional, the Congress of the United States gave its help 
to that industry. 

The heart of that plan was, in substance, that the Department of 
the Interior would estimate on consumption, which it does regularly. 
That the oil-producing States would enter into a treaty agreeing to 
coordinate their oil-regulation mechanisms so that they would permit 
as much oil to come out as would approximately meet the estimates of 
consumption. 

The Congress of the United States promptly passed the so-called 
Connally Hot Oil bill, so-called for Senator Connally, of Texas, who 
proposed it, making it an offense to ship in interstate commerce oil 
that was not certificated as having been produced in accordance with 
the program. 

And of those three, you then got the elements of a planned economy 
in oil, an estimated consumption, an attempt to adjust production to 
consumption, and an attempt to see that other oil did not circulate 
freely. Obviously, provision had to be made for the possibility of 
imports, and those are included in the estimate. 

A somewhat similar plan was introduced into the sugar industry 
in 1947, largely at the instance of the beet sugar farmers of the Mid- 
west who found their added stabilization arrangements by making 
an alliance with 3 or 4 great sugar refining corporations, notably the 
American Sugar Refining, the California, and the Hawaii, and we 
have in the sugar industry a stabilization plan. 

It is my belief, although I have not access to full information, that a 
very similar plan is being operated now in connection with both the 
aluminum and the copper industries. 

There the stabilization factor is the Government stockpile, buying 
or releasing. For practical purposes, however, in both copper and 
aluminum, you have something very close to a stabilized market rather 
than a competitive market. 

In copper, it is of interest to note, that this assures substantially 
that all of the copper in the United States is produced in the United 
States, except that allowance is made for the import of copper from 
Chile at a higher price than our domestic production, to take care of 
the needs of the State Department and, I think properly, in taking 
care of a sister republic which has to live on one or two products, of 
which copper is one. 

The point that I am trying to make is that, as you get this concen- 
ee industry, as we do, it goes along for a while, and then something 

appens. 

The CHarrMan. Mr. Berle, may I interrupt? One would think if 
the Government enters, say, the aluminum field for purposes of stabili- 
zation, certainly the solicitous care of the little man, the little fabrica- 
tors of aluminum, should be an object of concern to the stabilization 
departments, like the Office of Defense Production. 
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But now we have a very strange situation where, as I am informed, 
certain shipments into the Government’s stockpile of aluminum are 
to be cutback for industrial purposes, domestic industrial purposes, 
and some efforts—probably only a gesture, as I can see—were made 
by the Office of Defense Mobilization to see to it that some of that 
stockpile which is channeled through the oligopoly of Alcoa, Reynolds, 
and Kaiser, should go to the independent fabricators. 

But I am informed that Reynolds, particularly, which was created 
in the first instance by Government help, has not done all that it should 
do to see to it that its customers get some of that Government stockpile. 
To a smaller degree the same situation pertains with reference to the 
other companies, Kaiser and Alcoa. 

I want to say this: I believe there were a few years ago something 
like 18,000 fabricators. They are probably down to 14,000 now; and 
many of them are dying on the vine because of the lack of virgin metal, 
ingots. 

Mr. Berte. My own information is the same, Mr. Chairman, al- 
though I do not undertake to say what the reasons for the slowness 
about supplying independent fabricators may have been. 

My point was that we have a situation which really lies outside the 
scope of the antitrust laws, and which is not provided for. 

Now, I can understand that this may be both necessary and useful. 
What I cannot understand is why we have no way of providing that 
the product under these situations shall be generally available so that 
all of the independent users of these great raw materials shall have 
equal access to them. 

We all of us know cases of small manufacturers who have been un- 
able to get material, and were either crippled in their business or may 
be out of business for a while, and it was explained that this was just 
too — , Nothing against them, but this was the way things happened 
to work.’ 

Maybe so. But I have a feeling that we are moving into a new 
stage here, and that in these industries in which, for reasons which we 
can respect, the planning facilities of the United States Government 
have really been invoked directly or indirectly, there should be ade- 
quate protection for the users so that they get at least as fair a chance 
at the material as anyone else. 

I ought to say that I do not accuse any company of having created 
this situation. I am inclined to think that it probably grew by acci- 
dent. It is asa result of the rapid expansion of demand, the need of 
stockpiling, the growth of an industry, and it just happened. 

It has, however, created a situation in which it seems to me we 
should begin there to be drawing a sharp line between the producer 
of the raw material who then is supplying, with the help of the United 
States Government, a standard product, and should supply it at a 
standard price for all comers, and the individual fabricators, manu- 
facturers or dealers in it who should have the chance, an equal chance, 
-— all of them are using a product which is similar or substantially 
similar. 

The Cuarrman. The situation is aggravated, too, by the fact that 
these three producers of the ingot, the companies which I indicated, are 
also fabricators themselves. They make all the end products, so that 
they are not only the suppliers but the competitors of their customers. 
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Mr. Brrix. This is my own worry here, and one of the things that 
I would like to suggest is that it may be that the time has come in cer- 
tain industries to draw a line between the raw material producer and 
the fabricator. 

That could not be a general rule. What I am trying to say is that 
we are moving out of the broad general sweeping solutions that were 
perfectly possible in 1890 or even in 1914, and that probably ahead 
of us lie a series of more or less specialized situations which probably 
need to be separately dealt with and, indeed, are being separately 
dealt with economically, although not in terms of law. 

We all know what would happen if instead of the United States 
retaining the rights to the ether and the wave lengths, and so on, these 
were owned by separate companies. In that case you would have a 
situation very much like the situation which the chairman has spoken 
of in the aluminum fabricator situation. 

If the radio station that also distributed news, entertainment, and 
so forth, was the owner of the ether or any part of it, one does not 
have to be a wizard to see that any outsider would have a very hard 
time making his claim on that ether heard. 

This has led me to do a good deal of speculation, and I regret I 
cannot be too useful here because we are obviously getting into an 
entirely new approach to this. 

It is, in substance, that in view of the fact that we do have these 
national plants, of which I have cited a few, and we can think of more 
besides, instead of letting them grow up unsystematically, as we are, 
and just wondering what will happen next, the time may have come 
to consider carefully having some mechanism really to go over the 
situation and to try to make an orderly development here. 

The aluminum situation is a case in point. There was a consent 
decree—not a consent decree, a litigated decree—regarding Alcoa, 
the work of 2 or 3 Senate committees, and the planned sale of Govern- 
ment assets resulting in a concentrate of 3 companies—I believe there 
probably is a fourth, because the Anaconda Copper Co. is now getting 
this business to some extent, with whatever happens on the Canadian 
side of the border. 

That is an accidental thing, and I am wondering whether the time 
may not come to erect the Trade Commission into the kind of body 
which does study the situations, works out the probabilities of the 
situation, and situation by situation reports back to the Congress, so 
that where you do have a situation not covered by the antitrust laws, 
there is, at least, a clearance to determine national policy on it. 

The Cuarrman. That has been done—if it were to be done by con- 
gressional committee. 

Mr. Berte. I see no way out. That ought to be done by way of an 
expert report of a factfinding report and a finding back to the United 
States so that the Congress of the United States can squarely deter- 
mine it. 

The Cuarrman. In other words, this committee, in one of the pre- 
vious Congresses, made a study of the aluminum industry and we were 
at it for numbers of months, and our time should not be taken up in 
that type of work. As you say, I agree that there should be some spe- 
cialized agency like the Federal Trade Commission that might take 
that burden off our shoulders. 
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Mr. Bertie. Mr. Chairman, I cannot see if this committee were 
charged with the duty of doing this industry by industry that it would 
have any time to do anything else, and the Judiciary Committee has 
more bills befor it, I believe, than any other committee of the Congress. 
It is an enormous piece of work. 

Has that ever happened before? The answer is, yes, although again, 
somewhat left handedly. In 1947, as the committee will recall, there 
was a shortage of steel, ‘and at that time the steel companies undertook 
privately to allocate orders between customers. 

The Cuamman. Of course, we could ask the Federal Trade Com- 
mission to make a study of 2 particular industry, but we would not 
have the right to demand that they do so, but your thought is to have 
the Federal Trade Commission, in and of itself, without any sugges- 
tions from Congress, make these studies, is that correct ? 

Mr. Bere. I suspect that the Federal Trade Commission would also 
be responsive to a resolution from this committee requesting it, or cer- 

tainly should be. My own feeling is that somebody ought to be charged 
with watching these various situations, and that obviously each solu- 
tion has to be one which goes before the Congress, but that the Federal 
Trade Commission’s business ought to be to report the facts, and in 
such detail that a national policy could be worked out. 

As I say, I am remembering the steel shortage when the steel com- 
panies allocated and, of course, some men made fortunes and some men 
were unable to stay in business. And at that time, at the close of it, the 
Voluntary Allocation Act was passed largely, I think, at the instance 
of the late Senator Taft, but the net result was that allocation plans 
were worked out so that the company should not—the companies, I 
should say, should not have the power to make or break within the in- 
dustry, a power which they had got by the accident, if you will, of the 
shortage of steel at that time. 

Now this is the case of a shortage situation. In the case of an over- 
supply, we got the opposite results, which, as you have seen in the plan 
which the Congress did legislate for the oil industry, and these situa- 
tions seem to be increasingly repetitive under the illusion that we have 
an entirely unplanned economy. The fact of the matter is, I should 
think that a very substantial percentage of the basic American indus- 
try today is governed formally or informally by some sort of a plan in 
which the United States Governments acquiescence or its active help 
has had to be asked. 

This is a somewhat unusual picture of American capitalism, if the 
chairman will pardon me. I can only say that the facts have not yet 
been challenged. We like to think this is just a free, purely competi- 
tive, balanced economy that works along by the law of supply and de- 
mand. But when you get into certainly the newer industries, and 
many of the basic industries, it just simply is not the fact. 

Mr. Marerz. Mr. Berle, would you recommend that the antitrust 
laws be amended by the Congress to make illegal instances of oligop- 
oly in extractive and manufacturing industries ? 

Mr. Berrie. I do not think you could. This is one of the reasons 
why I was rather careful to state that I by no means am clear that 
you can condemn this system of oligopolies per se. It came from 
somewhere, and the reason it came as it did was that in certain indus- 
tries, the amount of capital necessary to get in at all is very large, 
peculiarly true of steel, for instance, and the conditions, as they grew, 
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seemed to indicate that you needed pretty large-sized companies to 
meet the type of demands which were made on them either privately 
or from the Government for national defense and for national neces- 
sity. 

What you do need to do is to watch carefully when the situation of 
possible merger comes along and you need to protect that strip of 
smaller business below the line. 

The Cuarrman. I think it could be summed up in that line from 
Shakespeare’s Measure for Measure: 

It is good to have the strength of a giant; it is tyrannous to use that strength 
like a giant. 

Mr. Berrie. I think you stated it admirably, or Mr. Shakespeare 
has stated it admirably. You read a quotation which I should have 
been glad to have had at my own command, Mr. Chairman. 

Mr. Chairman, because my time is up or should be and obviously 
this is not the time for a general essay, I wish simply to say this: 
the antitrust laws have prevented monopoly, in the main. It is all to 
the good. They have not prevented oligopoly and apparently we 
don’t want them to. I say “we” quite irrespective of our individual 
feelings. When the United States Government itself wants to create 
a pattern, the pattern of oligopoly, the pattern is the one that it has 
normally chosen. . 

There are sound economic reasons probably why that has happened. 
At all events, if we have it, and based on profit, and general distri- 
bution, one cannot say that it has been a bad job. 

We can see, however, that the greatest caution is necessary to pre- 
vent that system from shaping into an economic monopoly, the type 
of which we have not yet seen in this country, perhaps with a few 
exceptions in the nineties, and don’t want to see again. 

And finally, it is clear that we are getting into a field now whose 
future I am totally unable to foresee, these national—these nationally 
developed processes in which the United States Government is at once 
customer, partner, supplier, and in which the private corporation, 
though it claims to be private, is for all practical purposes a variety 
of contractor for the public, but retaining for itself the know-how 
and the intellectual capital which will eventually make it a senior 
factor in that business. 

I suggest accordingly that what really is needed now is the admin- 
istrative agency here which, however, Soaaill be continuously report- 
ing to the Congress in special situations. 

I am afraid at this point, or would be afraid at this point, of trying 
to give to an administrative agency the ability to fasten a pattern on 
the country for an unlimited period of time. 

It seems to me that that has to be pounded out not industry by 
industry, but groups of industries by groups of industries as we begin 
to understand this tremendous heritage that a group of Americans 
and foreigners have handed to us. ; 

I have also one private, perhaps sentimental, point to make and 
then I am done. In this group the research has been so great and 
the benefit from research has been so staggering that the principie 
of free research and of free access to the results of that research seems 
to me essential. } 

I would like to point out that that is not purely American. One 
likes to be nationalistic, but the fact of the matter is that our atomic 
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science comes really from four men, one of them was Einstein and 
he was a Jewish refugee from Germany. One of them was Fermi, 
and he was an Italian, another one was Niles Bohr, and he was a 
Dane, and still another was Robert Oppenheimer, and he was the 
son or grandson of an immigrant. 

I merely like to make the point that we have had to draw ideas 
from all-over the world, and we are going to have to go on doing 
that. 

The United States Government has benefited by those, and so has 
our industry. One of the guideposts for the future at least has got 
to be that intellectual heritage is available to anyone who is able to 
use it, that no one can establish a monopoly on the ideas which are 
going to be increasingly the basis of our great industry in the future. 

Now that, aside from detail, perhaps sums up the things that are 
most on my mind. We are in the middle of a transition stage that 
‘age, beats the Renaissance. We do not want to have it traveled 
»y the monopoly route. I do not think we will. I do not think 
that we have to preserve a large strip of small or smallish business 
if only so that we can educate the men who could run the big business 
and, for that reason, the care in preserving areas in which an industry 
can be created without having to be as large as Alcoa all the way 
from the bucket to the frying pan, maybe—may have to become a part 
of our preoccupation. If we let it run without the antitrust laws, 
I am perfectly clear we should have had a monopoly system years 
ago. If we weaken the antitrust laws now, it could easily happen, 
but as we have seen there is a whole group of industries coming up 
which are really outside the rules of this game by the accident of 
their genesis, and for these we have as yet no adequate way of dealing 
with the situation except as an administration or administrative of- 
ficial happens to consider himself governed by this, that, or the other 
concept. And I suggest that we may be getting to the point where 
we ought to systematize that arrangement and try to see if we can- 
not have a few elementary rules of the game laid down, of which I 
suggest, as No. 1, that in research the entire United States is entitled 
to the benefit of it and of its use. 

The Cuatrman. I see that you have a volume containing the report 
of the Attorney General’s committee. Would you care to make any 
comment on that report ? 

Mr. Bere. Well, this is a good, technical analysis of the antitrust 
acts by men, most of whom are obviously expert in them. That is to 
say, this is a lawyer’s report, an antitrust lawyer’s report in the main 
on antitrust acts. They are not, as I see it, aiming to strengthen them 
any. My own sympathy in the main is rather with the minority, 
which in general prefers a stronger definition, and I am very clear 
that that part of the report which suggests that the rule of reason 
should be applied to the Celler Act of 1950, is not to my mind the 
desirable way of an approach. It seems to me that there we should 
merely be weakening a very clear handling of the Clayton Act, now 
amended by the Celler Act, and I am not in accord with those 
provisions. 

I have some other differences in connection with the handling of 
foreign matters, but that is in a different subject and really has to turn 
on a discussion of foreign affairs which I think properly is not ger- 
mane to the present situation. I do not think they have adequately 
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apprehended the precise situation when an American company or a 
group of American companies gets overseas, a situation with which 
I happen to have been familiar both as an Assistant Secretary of 
State and, for the moment, privately. There, I think, more work 
needs to be done. 

The Cuatrman. Would you care to make a comment on that which 
I deem a very advanced contribution in your book, namely, that cer- 
tain rights should inhere to the individual—his right to his calling or 
his right to work—and where that right is unduly interfered with, he 
should have some sort of a tribunal where his case can be heard ¢ 

Mr. Bertr. Yes; I am glad you raised that. I do not know whether 
this is technically a part of antitrust legislation or not. These large 
corporations, and doubly so when we are engaged in a national plan 
of one kind or another, in my judgment, have stopped being private. 
They have become for practical purposes agencies, entities of a State 
government or of the United States Government, to the extent that 
they have power; no objection, perhaps, to that. But in that case it 
seems to me that it logically follows that we should constitutionalize 
the corporation. I mean by that that it should be subject to the same 
inhibitions that a branch of the Federal Government or of a State 
government would be subjected to, that is, that it could not deprive a 
man of property without due process of law, that it could not violate 
the Bill of Rights in its dealings with people. 

The doctrine is held now by the teachers of constitutional law of 
the Columbia Law School, at least, and in other law schools as well, 
a little advanced, but I am expecting that at any time we shall find 
court decisions beginning to establish that where a corporation has 
power to deny to a man the right to work or perhaps the right to its 
product, that it then is in a position where it can deprive a man of 
life, liberty, or property, and as a corollary that it can only do that 
by reason of due process of law. . 

That, of course, is at its most poignant when a man is denied his 
right to work. Actually, we all know in the Detroit area, if a man 
is fired for some kind of cause, let us say, some aspersion on his locality 
which may never have reached a trial, he automatically ceases to be 
employable by the great motorcar companies then and for all practical 
purposes he is out of a job and stays out of a job. He is, if you like, 
exiled from that area. He may go somewhere else, but it is a bitter 
deprivation. We no longer—a corporation can no longer put a man 
in jail and keep his body confined, ia in certain areas, it is perfectly 
possible for that corporation to deprive him of his economic subsis- 
tence, and the old Roman decree of exile was to deprive « man of his 
right to fire and water within so many miles of Rome. As a practical 
matter, you can get somewhat the same result. 

I have been working myself upon the idea first that we ought to 
establish the doctrine that a corporation on which the community has 
come to rely, which was accepted, chartered, tolerated and fostered by 
the United States Government, and especially if it had been folded 
into some national plan, should be considered in a sense as an agency 
of the United States Government and the constitutional doctrine 
should apply to it; and second, because those are not always self- 
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executing except with extreme difficulty, that we should begin to be 
having a modern version of the old habeas corpus act, except at this 
time, it is the economic body and not the physical body, so that where 
there has been an invasion of personality violating the constitutional 
concepts, he could sue out the equivalent of a writ of habeas corpus, 
or a writ of right, get into a Federal court and require the particular 
concern that has deprived him of his supply, if it is labor that he has to 
sell, or what not, demand that cause be shown, and that, with the power 
in the court to make an appropriate decree or remedy. 

This would be the modern version of the old writs which were 
worked out when the feudal lords controlled the only economic process, 
which was the land and, of course, could deal with men at will. That 
would not be all private industry. The showing would have to be not 
merely that it was an industry, but that it also had attained a power 
so that it could tangibly affect his right. Obviously, if there are 10,000 
shops in Washington, and a man is denied the right to work in 1 of 
them, there are 9,999 more. 

The Cuarrman. But where there is the power to preclude him, he 
should have a remedy, something in the nature of a writ of habeas 
corpus so that those who have deprived him of him livelihood, which 
is an inherent constitutional right almost, should be answerable and 
give the reasons. 

Mr. Berte. Should give the reasons, and I think that that goes 
farther merely than the right to a job, though that is probably the 
place to begin. 

I think likewise, if, for instance, without cause the three aluminum 
companies deny me aluminum so that I am out of business, a very sim- 
ilar right ought to inhere in the small-business man. Now they may be 
able to show cause. They come through and show he does not pay his 
bills or any other sound reason for not doing it, and that is justification. 
But then it should not rest in the naked whim or caprice of any com- 
pany to say this man shall cease to have an independent economic exist- 
ence unless, of course, he migrates to Alaska or takes up another pro- 
fession or something of that kind. 

The Cuairman. That opens up quite a vista for us and you may be 
a little ahead of your time or maybe a little ahead of the congressional 
time, but it is something to ponder on. I was smitten with the idea 
myself when I read your very interesting book and I am very glad that 
you just briefly, altogether too briefly, explained your theory. 

Mr. Beruz. We have been studying it a good deal. Already we are 
beginning to learn where a corporation performs a quasi-public fune- 
tion, the constitutional rules do apply. ‘There are already cases where, 
for instance, a municipality leased its recreation facilities to a private 
corporation and that private corporation undertook to pick and choose 
who should be allowed to go there, and already it has been determined 
that at that point, the doctrine of the 14th amendment applies. Now 
the great oligopolies do not have a contract with the United States 
Government to take care of the needs of the country in copper or steel 
or electronics in formal form, but in fact, they do. We expect it of 
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them, we rely on them, and nobody knows better than General Electric 
or United States Steel that they would not be allowed to shut down 
their plants and dissolve. They understand that. So does everyone 
else. It seems to me we could recognize the fact there and say that 
these tanto quanto are performing public function and in performing 
that public function, they are subject to the limitations in respect of 
civil rights that an agency of the United States Government is. If 
this is ahead of time, I can only say that it is one of the happiest privi- 
leges of a professor, a title which is in low repute in some places and 
which I love because my father, my grandfather, and my great-grand- 
father held it honorably, it is perhaps his privilege to be a little ahead 
of his time, but in this, time is running out pretty fast, and for that 
reason 

The Cuarrman. I only meant that you are a pathfinder, if I may 
put it that way, that is a better way of putting it. 

Mr. Beriz. That is kind of you to say so. But as I say, I think 
within the careers of everybody present, a draft of a civil rights law 
of this kind will be presented to the Congress of the United States, and 
I hope that this committee gives it the benefit of its wisdom and its 
attention when it comes. 

It means little still in the great agricultural States where there still 
is relatively wide dispersion of industry, but there are parts of the 
United States in wiih the whim of a small group of men who run the 
dominant corporations can make or break a man and in theory, it is a 
private matter not of concern to the Government. I do not think that 
theory stands up, and the further we get into it, the more I am clear 
that that is true. 

The CuHarrmMan. Any questions? 

Mr. Finr. Mr. Chairman, I merely wanted to comment, Mr. Berle, 
that I regret very much that I had attended the Columbia Law School 
long before you came back to teach at the school. I am hoping that 
my son gets out of the Army in time to study this course of constitu- 
tional law with you. 

Mr. Bertie. Well, it is kind of you to suggest it. The Columbia Law 
School is something of a preview of legislation. I like to remember 
that most of the securities and exchange legislation was propounded 
first at the Columbia Law School in somewhat the same way that we 
are propounding the possibility of civil rights legislation. Now it is 
on the statute books. 

Possibly we still have a function to perform. They say of men that 
those who can, do; and those who can’t, teach, but I have noted these 
law professors you are pretty apt to find anywhere from the head of an 
insurance company to the Supreme Court of the United States. They 
get around. In the Columbia Law School, we like to think that we 
have an honorable record. I shall hope to have the pleasure of making 
your son’s acquaintance. 

Mr. Fryz. Even to the point where Members of Congress have 
graduated from the school. I note that you did not include Members 
of Congress in that group of outstanding public servants. You men- 
tioned those in the insurance field. 

Mr. Bere. I am a little cautious about that, sir. I do not know 
whether a Member of Congress considers it a compliment to be accused 
of having been graduated from a particular law school or not. I have 
columnists who claimed that graduation from my own law school, 
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which happens to be Harvard, is a point against them. So when we 
are commenting on it, I am a little cautious. We are flattered when- 
ever our men are elected to Congress and consider it a compliment to 
us whenever they are. 

The Cuarrman. I plead guilty; or rather, I should say I am very 
happy to state that I am a graduate of Columbia University Law 
School. 

Mr. Berte. So are we. 

The CuHarrman. I can assure you, Professor Berle, we are very 
happy to have had you with us today. 

Mi Berte. It has been a privilege for me. Thank you, sir, very 
much. 

The Cuarrman. Our next witness is Mr. Adolph Schimel, and Mr. 
Schimel, you may take the seat. Please give your name and address 
to the stenographer. 

Mr. Scurmex. Thank you. 


STATEMENT OF ADOLPH SCHIMEL, VICE PRESIDENT AND GENERAL 
COUNSEL, UNIVERSAL PICTURES CO., INC. 


Mr. Scutmet. Mr. Chairman, and members of the committee, my 
name is Adolph Schimel. I am vice president and general counsel of 
Universal Pictures Co., Inc. My address is 445 Park Avenue, New 
York City. Iam a graduate of the College of the City of New York, 
1920, and Harvard Law School, 1923. I rose from a member of the 
staff to general counsel which I have been for the past 5 years. 

In my professional capacity, I have handled most aspects of corpo- 
rate law practice, including the application of the Federal antitrust 
laws. For some years, I have been chairman of the copyright law 
committee of the Motion Picture Association of America, Inc. 

I appear here in my capacity as chairman of the law committee of 
the Motion Picture Association, an association in which 10 of the 
prominent motion-picture producers and distributors in the United 
States are members. The law committee is composed of the senior 
general counsel from each of those 10 member companies. 

May I first express my gratitude to this committee for the oppor- 
tunity to present our position on one aspect of the many antitrust 
problems you are studying. Since representatives of our industry 
have heretofore appeared before the committee on antitrust questions, 
I intend to be brief and limit my testimony to only one of the recom- 
mendations made by the Attorney General’s National Committee To 
Study the Antitrust Laws. I refer to the recommendation that treble 
damage recoveries in private antitrust litigation be made permissive 
instead of mandatory. 

In this connection I should like to warmly commend the chairman 
and members of this committee for their recent action in favorably 
reporting and securing House approval of the bill H. R. 4594 which 
would establish a uniform 4-year statute of limitations for antitrust 
actions, and which would also permit the Government to recover 
damages in its proprietary capacity when injured by an antitrust 
violator. I sincerely hope that this legislation will receive prompt 
attention in the other House and become law this year. 
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As members of this committee know, our association submitted an 
extensive memorandum to this committee in May 1953, when hearings 
were held on the bill H. R. 4597. That memorandum attempted to 
set forth each of the pertinent arguments for vesting with the court 
the discretionary authority to determine the multiple of damages, if 
any, in private antitrust actions. 

It will be difficult for me to avoid restating some of these facts, 
which are already a matter of record before you in the hearings on 
that bill in the 1st session of the 83d Congress. I hope, therefore, that 
in considering this question, interested members of the committee will 
find opportunity to refer to this earlier brief which we believe to be a 
comprehensive summary, complete with annotations, on this problem. 
It will be found in the volume of hearings entitled “Discretionary 
Treble Damage in Private Antitrust Suits—Hearings Before Sub- 
committee No. 3 on H. R. 4597, 83d Congress, 1st Session, May 26, 1953, 
Series No. 8,” beginning on page 43. 

The Cuarrman. It is interesting to note in that connection as to that 
hearing, that four members of the Attorney General’s Committee 
appeared in favor of the abolition of the mandatory power. 

fr. Scuimen. Yes. 

The Cuatrman. In favor of discretionary power. 

Mr. Scuimen. Yes. 

The Cuarrman. They were Hammond E. Chaffetz, Jerrold G. Van 
Cise, Edward R. Johnston, and Breck P. McAllister. They were all 
members of the Attorney General’s Committee who joined of course 
in this recommendation which the gentleman now is testifying about. 

Mr. Fine. Four out of that group ? 

Mr. Scuime.. Yes. 

The CHarrman. Those are the ones who appeared before the com- 
mittee at the time he has mentioned on May—before a subcommittee 
of this committee, on May 26, 1953. 

Mr. Scuimet. I should like, however, to briefly state what I con- 
sider to be more important considerations. 

The CuatrmMan. The reason why I made that interpolation 

Mr. Scuime.. I beg your pardon. 

The Cuarrman. The reason why I made that interpolation is that 
many of these members of the Attorney General’s Committee were, and 
are attorneys for defendants in antitrust suits, and some of these have 
suits that were pending during the very time that they were probably 
making their recommendations and appeals to the Attorney er oeete 
Committee. These four gentlemen that I have mentioned, who ap- 

eared before a subcommittee of this committee in May of 1953 in 
avor of doing away with mandatory damages, were also members of 
the Attorney General’s Committee that made the recommendation. 

Mr. Scuimex. Well, may I observe that you have named some of the 
very distinguished members of the bar, and I should think that in their 
capacity in any public service which they will render, they can be re- 
garded as taking as objective a point of view as they possibly can. 

The Cuarrman. I am not as naive as you are, Mr. Schimel, and I 
am quite aware of human nature. I am well aware that these men 
bring into the council rooms of the Attorney General’s Committee 
their experience, which has been primarily as attorneys representing 
defendants, the defendant’s point of view in antitrust legislation, and 
I am not so naive as to believe that they come into that room wholly 
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objective or that they are going to cast away all their prejudices, or 
their inclinations to help their clients. 

Wittingly or unwittingly, they are bound to bring with them the 
things that have happened to them in their prior lives. They cannot 
help it. 

Mr. Scurmen. Well, that is quite understandable, sir. res 

The Cuamman. Somebody called that “subconcious gravitation.” 

Mr. Scurmen. Well, the only comfort we can take is that the most 
distinguished members of our judiciary, and some of the most dis- 
tinguished Members of Congress have come from the law profession, 
and in their deliberations, where public interest is involved, we hope 
that they observed a measure of discretion and fairness. 

The Cuarrman. I do not wish to impugn the integrity of these men. 
They are very distinguished lawyers, some from my own town. That 
was not the purpose of my comment. The purpose of my comment 
was that these attorneys who had been at the time of the deliberations 
of the Attorney General’s Committee representing defendants in anti- 
trust litigation, should not have been members of the Attorney Gen- 
eral’s Committee, and they certainly should not have made any recom- 
mendations concerning treble damages, because they were defending 
or had defended defendants in treble-damage suits repeatedly, not only 
in isolated instances. 

Mr. Fine. It is interesting to note, Mr. Chairman, these four gentle- 
men who were on the committee did not in fact change their minds 
in the final report, even after they had studied this question of treble 
damages. 

Mr. Scutmet. Mr. Chairman, and by the same token, there will be— 
there have been and undoubtedly will be witnesses appearing before 
you who have the same bias in the opposite direction. 

The Cuarrman. Of course. 

Mr. Fine. Except that they are appearing as witnesses. 

The Cuatrman. Of course they will. But I am not so naive as to 
say they won’t show that bias. 

Mr. Scuimet. But we want those facts on the record. That is all. 
I think that is fair. I think our interests and our background do 
form part of our judgment and, in accepting it, we take the whole and 
put it together and see how we can, how fairly we can estimate the 
judgment of the person appearing. 

The Cuarrman. I think the mistake came originally when these law- 
yers were appointed to the committee. I think greater caution should 
have been exercised in the selection of these men. In saying that I 
am casting no reflection on these men. They are very fine men, excel- 
lent lawyers, and men of the highest probity and integrity. _ 

Mr. Scutmen. Well, may I observe then, I should like to observe 
this: That if you come into a specialized field like antitrust litigation 
or in copyright, you simply cannot take your pick from here and there 
and say, “Well, these men are qualified to pass upon the policy and 
broad question.” You must take people who have had some knowl- 
edge and some experience in the field, and I daresay that in that se- 
lection you necessarily will find people who have interests on one side 
or the other. 

Mr. McCutxocn. Mr. Chairman, might I not inquire if that would 
not be a proper field to refrain from participating in at least in the 
final decisions if not in the discussions. A man can disqualify him- 
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self from participating in a panel or a committee or a commission, if 
he be personally interested in the general field that is under discus- 
sion. That has been an established practice, I think, all down through 
Anglo-Saxon jurisprudence; has it not? 

Mr. Scuimet. It has been the practice to disqualify himself where 
the issue is one where he has exceedingly great personal interest, but 
it never to my knowledge has disqualified any members of the judici- 
ary or any Members of the Congress or any members of the bar from 
appearing on any public issue even though they may be known to 
have some bias or prejudice either way, no matter how involuntary. 

Mr. McCutniocu. I understand that. The gentlemen in question 
have present matters pending that are directly and positively involved 
in the question at issue. 

Mr. Scurmet. If I may say so, that goes to the weight of the opin- 
ion, and I think that we can trust the Members of the Congress to give 
due allowance to the bias of any witness or any Member who has ren- 
dered any opinion in respect to any of the matters that are up for 
consideration. 

The Cuarrman. That is not quite the issue. But I would like to 
make this observation in addition: Who, on the other side, was on that 
Attorney General’s committee? Who represented the great Amer- 
ican public or the consumers or, to put it this way, the plaintiffs, in 
oe treble-damage suits; and there are plenty of lawyers who 

ave represented plaintiffs in treble-damage suits. Were they asked 
to appear on the committee ? 

Mr. Scuimet. May I assure the members of the committee that I 
had no part in the selection of any members of the panel that wrote 
this report. 

The Cuarrman. You are free with your answers to our criticism 
and I thought you might have some comment on that score. How- 
ever, you will forgive this little interlude. 

Mr. Scuimet. No; I think it is very helpful. I think we should 
discuss this very openly, and I hope that my views will be as impres- 
Sive to you as yours are to me. 

Mr. Fine. It is perfectly clear, too, Mr. Schimel, that judges, no 
matter what their background, do change their minds when they get 
on the bench and they have decided matters in which they have had 
some experience either way, depending upon the facts of the case. 
But here in this case, and your statement is directed only to the treble- 
damage provision, none of these gentlemen apparently have taken an 
objective view because none of them were swayed, every one of them 
came up with the conclusion that the treble-damage provisions ought 
to be made discretionary. 

Mr. Scutmex. Perhaps, Mr. Congressman, that is because it really 
should be made, and that there is unanimity of opinion on it. 

The Cuatrman. You see, Mr. Schimel, you say at the bottom of 
page 1 of your statement : 

I refer to the recommendation that treble-damage recoveries in private anti- 
trust litigation be made permissive instead of mandatory. 

Mr. Scuimet. Yes. 

The Cuairman. That is the recommendation of the Attorney Gen- 
eral’s committee. You are using the recommendations of the Attor- 
ney General’s committee and, therefore, it is quite appropriate for us 
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to go into the complexion of the members who constituted that 
committee, 

Mr. Scurmet. I did not mean to imply that there was any impro- 
priety in questioning me upon the composition of the committee. I 
was simply indicating my views as to what prompted the selection 
of the committee with which I had no part. 

The CHartrman. Go ahead, proceed with your statement, Mr. 
Schimel. 

Mr. Scuimet. I intend to do this as objectively as I can as a lawyer, 
and not as a partisan representing an industry which in recent years 
has had greater experience with treble-damage actions than any other 
in this country. 

The Cuarrman. Are you not, in a way, a partisan ? 

Mr. Scurmet. I am. 

The CHarrMan. You say, “not asa partisan.” 

Mr. Scuimeu. I say I am going to try to take as objective a view 
of this as a lawyer as I can. 

That a phenomenal rise has taken place in recent years in the num- 
ber of private treble-damage actions is well known and is highlighted 
by the official statistics of the Federal courts. 

The CHarrman. May I ask you in what industries has there been 
this plethora of treble-damage suits ? 

Mr. Scutmeu. I have the statistics, but most of them occurred in 
the motion picture industry following the case of U.S. v. Paramount 
in 1948. 

The CHatrman. And that is the industry in which you are inter- 
ested ? 

Mr. Scurmet. In which I am interested, yes. 

The Cuarrman. And for many years there were not many—no such 
great number of suits filed ? 

Mr. Scutmeu. That is right. 

The Cuatrman. And it grew out of that particular case ? 

Mr. Scuimen. It grew out of that case, out of the decree in that 
case. 

The Cuarrman. Of course, you are aware of what the Court said 
concerning what the motion picture defendants did in that case. 
There was an excoriation by the Court of the motion picture producers, 
and you are probably aware of that. I need not belabor the record by 
reciting what the Court said. 

Mr. ScuriMeEt. It is a matter of record what the Court said. From 
my own point of view, I think some of the observations were essentially 
harsh, and you must bear in mind that the trade practices struck down 
in U. 8S. v. Paramount existed in the industry for over 25 years, and 
that the Federal Trade Commission several times approved these 
very trade practices, and that the rulings of the Federal Trade Com- 
mission were affirmed by the circuit court of appeals. 

The Cuatrman. I don’t care how long the illegal actions continued, 
but this sticks in my mind: The court says among other things con- 
cerning the defendants against whom these treble- ~damage suits were 
filed subsequently, “those who have shown such a marked proclivity 
for unlawful conduct.” 

Mr. Scutmeu. Well, I still regard that as a very unhappy phrase, 
and just a throwing out of a brillant phrase by a very able man, and 
that occurs rather frequently. 
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Mr. Materz. Mr. Schimel, when these violations of the antitrust 
laws took place, the offenders were subject to full treble damages, were 
they not ? 

ae Scuimext. I beg your your pardon, may I have the question 
again 

Mr. Maerz. When these violations took place, the offenders were 
aware of the fact that they would be subject to full-treble damages, 
were they not ? 

Mr. Scurmen. The offenders did not know there were any viola- 
tions until the United States Supreme Court decided that they were. 
For instance, in 1928, the Federal Trade Commission ruled that block 
booking was perfectly valid and legal, and in 1948, the Supreme Court 
decided that block booking was invalid, that the tying of copyrights 
was illegal. That had never been decided before, and no defendant 
was aware of that. That is by way of illustration. 

Mr. Frne. There was no case up until the case of United States v 
Paramount. 

Mr. Scurmen. The question of block booking was specifically before 
the Federal Trade Commission. 

Mr. Fine. I mean no case in the courts. 

Mr. Scuimex. Well, that went to the circuit court of appeals and 
the circuit court of appeals affirmed the findings of the Federal Trade 
Commission. In other words, what I am trying to say to you is that 
there was no idea that the practices which were struck down by the 
Supreme Court were invalid, else I assure you we could have changed 
them. 

The Cuatrman. Aside from block booking there was no effort made 
on the part of the lawyers for the motion picture companies, or the 
motion picture company principals, or anyone associated with them 
all those years to raise the question of treble damages. Only when 
their ox was gored and they were the defendants in the treble-damage 
suits did they make outcry and then they tried, in my book, to change 
the rules of the game while the game was going on. 

Mr. Scutmev. Well now, may I make the observation 

The Cuairman. After the suits were brought for treble damages. 

Mr. Scuimet. Well, now, let me say this: An appraisal of your 
personal circumstances generally i is made after some very serious in- 
cident has occurred to you, and if after 10 years of fire and prosecution 
and persecution, we find 

The CuatrMan. Persecution. 

Mr. Scutmen. Oh, yes; in this sense, that we are the victims of 
marauders who never had any idea that they had an antitrust action 
until the decree was rendered in the United States against Paramount. 
We find that cases are brought 10 years, or let me say 6 or 7 years after 
U.S. v. Paramount was decided, when someone is a prised of the 
fact that he may have a cause of action and should Gime it in the 
courts now. 

The Cuarrman. What about the statute of limitations ? 

Mr. Scuimet. Well, there are varying statutes of limitations 
throughout the United States. Some have 3 years and some have 6 
years and some have 10 years and some have 12, and one has as many 
as 20. 

‘the Cuarrman. Not many in the latter class. 
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Mr. Scutmet. Sufficient—as a matter of fact, what has happened 
is that in those jurisdictions where the statute of limitations has ex- 
pired, we find that lawyers suddenly bring those cases in another 
jurisdiction where the statute of limitations has not yet expired. 

Mr. Maerz. I take it that you are wholeheartedly in favor of Mr. 
Celler’s bill then to provide for a uniform 4-year statute of limitations. 

Mr. Fine. He said so. 

Mr. Scuimet. I said so and I am very happy to repeat it and I think 
it isa very fair and equitable statute. 

Mr. Fine. Let me ask you this, Mr. Schimel. Are you now reach- 
ing the end of the commencement of those lawsuits that were based on 
the state of facts that arose in U.S. v. Paramount? 

Mr. Scuimet. I would like to believe that, sir. 

Mr. Fine. Unless the industry changes its trade practices and com- 
plies with what the Supreme Court directed—— 

Mr. Scurmeu. Well, every one of those cases, that has been pending 
up to now is predicated upon a state of facts not arising since 1948, 
but which existed prior to 1948. 

Mr. Fine. That’s right. Then the question I put to you, assuming 
that the statute of limitations expires on all these acts, the end even- 
tually has to come, isn’t that so ? 

Mr. Scuimet. That is right. 

Mr. Fine. All right. Then all of the acts subsequent to 1948 will 
not be subject to any attack because the companies will be in com- 
pliance with United States against Paramount case. 

Mr. Scuimex. I should like to observe that that indicates to me 
that we are coming in here and giving our views on mandatory treble 
damages, coming here as a public service because we think that the 
intentions in granting treble damages to plaintiffs are not borne out 
by the facts that have occurred. In other words, the intentions, as 
I read some of the history of the Sherman Act, was to encourage 
private litigants to institute treble-damage suits thereby making un- 
necessary action on the part of the Government. Well, the history in 
the last 20 years indicates that that has not happened, but that litigants 
sit back and wait until the Government has brought its antitrust action, 
and depending upon the success of the outeome—— 

Mr. Frnt. Well, the statute permits that. 

The Cuarrman. That’s what Congress intended. 

Mr. Fine. It says so in the statute. 

The CuHarrman. The Congress said the record in the antitrust case 
brought by the Government can be used as prima facie evidence so 
that the Congress intended the very reverse of what you want. 

Mr. Scuime.. No, but the Congress enacted that legislation in 1914. 
In 1890, when the treble damages were originally put on the books, 
it was stated in committee that the purpose of it was to encourage 
private litigation. 

The Coarrman. How many years have elapsed since 1914? 

Mr. Scuimex. Forty-one, if my arithmetic is any good. 

The CuHatrman. That’sa long time. 

Mr. Scutmen. Well you see, sir, I don’t think there has been the 
extensive litigation, that there was the extensive antitrust litigation 
that we have now in the period beween 1914 and 1940. 

Mr. Fringe. You know Mr. Celler’s bill on the uniform 4-year statute 
of limitations, reaffirms the principle that the Government decree may 
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be used in a treble damage suit because we toll the statute for 1 year 
beyond the termination of Government suits so that we make it 5 years 
actually. 

Mr. Scutmex. Well, I think that we can arrive at a common point 
of view, if I make it clear that I am not opposed to treble damages. 
I think that any plaintiff who established to the satisfaction of the 
court that he is entitled to the treble damages, or where there is a 
defendant who has so conducted itself that treble damages are war- 
ranted, they should be granted. What I am proposing and what I 
am for is that the srobls dauanatie be made discretionary and I can 
point out to you instance after instance where if that were left to the 
court, the court in all fairness to the situation would have decided that 
this particular plaintiff is not entitled to have a gold strike and to 
get treble damages. 

The Cuarrman. In other words, you want treble damages but—— 

Mr. Scurme.. I want treble damages where they are merited and 
not where they are not merited. 

Mr. Fine. We are just debating this question with you. 

Mr. Scurme.. I understand that. 

Mr. Fine. You tell me you come from New York City and grad- 
uated from the very same college as I did. I graduated from City 
College in 1923 and a brother of mine graduated in 1919 so you prob- 
ably knew him. How many judges do you know in the Federal 
court of New York City who would grant treble damages ? 

The Cuarrman. Nota one, I will say. 

Mr. Scutmet. Now if you please, Your Honors, after a serious 
antitrust action you place in the hands of a judge and the authority 
and the discretion to write a decree, legislating on an enterprise that 
may run into hundreds of millions of dollars. Isn’t he the last word 
on the type of decree that is to be written following an antitrust 
action? Now I submit that the grant of treble damages is far less 
serious and far less consequential than the determination of how a 
business, found to have violated the antitrust laws, is to continue, and 
ii we have that much confidence in the judiciary, that they can legis- 
late, if you please, the future conduct of a business, I think they are 
entirely capable of determining whether, on the particular facts of 
a case, a man is entitled to treble damages, double damages, or only 
single damages. 

Mr. Materz. Is it not true that when this treble damage provision 
was adopted by the Congress in 1890, it was intended to have a dual 
purpose. First, to serve as a deterrent to lawbreakers and second, 
to serve as an auxiliary enforcement provision. 

Mr. Scuime.. That’s right, sir. That is correct. But you see, 
the type—the theory and the types of antitrust actions that prevailed 
at that time, there was much more awareness of a possible violation 
of law. I can assure you that there was not a single counsel sitting 
in the motion-picture field who had any conception that the trade 
practices being indulged in were a violation of the antitrust laws. 

The Cuatrman. Mr. Schimel, will you proceed with your state- 
ment. 

Mr. Scuime.. Thank you. 

It is almost equally a matter of common knowledge that a signifi- 
cantly large percentage of the increased number of cases involve the 
motion-picture industry. 
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The 1954 Annual Report (p. 106) of the Director of the Adminis- 
trative Office of the United States Courts shows that the number of 
antitrust actions commenced yearly increased from 40 in 1943 to a 
high of 261 in 1952. In 1953, there were 212 such actions. In 1954, 
163. It has been noted that the number of cases commenced each 
year have increased, on the average, fivefold over a decade ago. The 
committee will be interested in knowing, I think, that out of the 261 
cases filed in 1952, 94 were cases in which the motion-picture com- 
panies were defendants. Out of the 212 cases for all industries in 
1953, 70 were motion-picture cases. 

Illustrative of the seriousness of the problem in the industry is 
the fact that my own company, Universal Pictures Co., Inc., disclosed 
in its revised prospectus filed with the Securities and Exchange Com- 
mission on February 24, 1955, that it was being sued in 186 private 
civil suits. In each case it is codefendant with a number of other 
companies in the industry. In 163 of such actions the aggregate 
amount claimed as damages from the defendants totaled $382,700,000. 

May I observe here parenthetically that when U. S. v. Paramount 
was tried, Universal and two of the other defendants were regarded 
as unwitting and unwilling defendants in the case, and that it appeared 
up to the very decision of the case that they would be dismissed. 

Judge Hand repeatedly stated from the bench that he saw no reason 
for Universal, Columbia, and United Artists being in that particular 
litigation. I think that is a matter of public record, and here we 
are faced with the defense of litigation totaling approximately $400 
million. 

Mr. Maerz. Did Universal seek to negotiate a consent decree with 
the Government ? 

Mr. Scuimet. We could not. We could not at that time, because 
you see—— 

Mr. Maerz. Why? 

_ Mr. Scuimen. Because you see the Government was really interested 
in divestiture, that is of the disintegration of the producer, theater- 
owning companies. We were just producers and directors of the pic- 
tures serving all of the theaters in the country, including five of the 
other defendants. 

These figures bespeak our grave concern and natural interest in the 
problem. ‘The motion-picture industry necessarily has a great deal of 
experience in this field, and is thus in a position to place before the 
committee observations which come from personal knowledge of what 
is going on. 

The great mass of civil litigation in the motion-picture industry fol- 
lowed the judgment resulting from the opinion of the Supreme Court 
of the United States in the case known as U. S. v. Paramount, et al. 
(1948). I do not propose to reargue that case, but I think it relevant 
to observe that trade practices struck down in that case had prevailed 
in the industry for upwards of 25 years and that on several occasions 
they were confirmed as appropriate and lawful by the Federal Trade 
Commission and United States Circuit Courts of Appeals. Changes 
In economic theory and judicial construction resulted in the condem- 
nation of theretofore valid practices. Yet it is these practices which 
are at the base of the causes of action alleged in the private litigation 
in which the industry has been involved since 1948. 





Se a eo ee 


518 ANTITRUST AND MONOPOLY PROBLEMS 


Successful plaintiffs in a private antitrust action should receive 
every last cent of damages caused them by violation of the antitrust 
laws. 

The warrant and justification of the recommendation to make treble 
damages discretionary is brought into sharp focus by the experience 
of the last 10 years of the motion-picture industry in its antitrust liti- 
gation. 

1. The action by the Government in UJ. S. v. Paramount tolled the 
statute of limitations. Therefore the claimed damages involved in 
these private litigations go back years, in many cases up to 20 years. 

The plaintiffs claiming to be aggrieved did not assert their claim 
with any degree of promptness but in many cases sat back and waited 
before bringing suit. The incentive among others to sue was the 
“prima facie” effect of the Government decree plus the mandatory 
treble damages. 

The Cuatrman. Of course, in many cases now where consent de- 
crees are entered into by the Department of Justice, no evidence is 
taken, and no record made, so there would be no chance for the use 
of those decrees as prima facie evidence in a treble damage suit. 

Mr. Scuime. That is so, sir. 

The Cuarrman. So if most of the cases are being adjusted by con- 
sent decree, if that is the situation, what would your worries be in 
the future ? 

Mr. Scutmet. May I observe, a good many consent decrees are taken 
because of the in terrorum club that these treble damages actions have, 
and I think it is pretty well known at one time the then Assistant 
Attorney General brought two suits. He brought 1 on the criminal 
side and brought 1 on the civil side and he said, well, I will drop the 
1 on the criminal side if you will take a consent decree. 

You know, to me, consent decrees are not a boon. Just like we in 
the motion-picture industry settle a number of cases. We don’t settle 
them because we regard them as having merit. We weigh the alterna- 
tives, and the risks, and in the interests of our clients and our public 
stockholders, we feel that we are doing a service by settling a case 
even though it may involve substantial amounts, rather than take the 
risk of going down the line and trying a case and then having a judg- 
ment rendered which is fantastic, and then it is trebled. 

The Cuarrman. All defendants do that. Fhe judges in New York 
particularly in negligence cases go to the extreme of almost brow- 
beating defendants to settle cases and in many instances the defendants 
feel they are not obligated at all, but to get rid of the case and avoid 
time and trouble and effort, they settle. That is not peculiar to the 
motion-picture industry in treble damage suits. It obtains in almost 
all kinds of litigation. 

Mr. Scutme.. It does, where you feel that the issue and the amount 
involved are rather small. But when you are thinking in terms of 
hundreds of thousands of dollars, you sit back and I assure you we 
are very much aware of the cause of the ligitation, you sit back and 
you say, “Well now, is it better for me to pay $50 thousand than to 
run the risk of these run-away verdicts which have taken place 
throughout the United States.” 

Mr. Maerz. Does not the decision of the Supreme Court in the 
Theater Enterprises case make easier your task of defending these 
private treble damage actions ? 
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Mr. Scutmet. We have not found it such. 

Mr. Fine. Is it your point that treble damages ought to be imposed 
only in willful violations ? 

Mr. Scurmet. It seems to me, sir, that there is nothing sacred about 
the phrase “treble damages” so that it should be treated apart from the 
many other instances of discretion which are given to our courts, and 
it seems to me that that is another function which the courts can very 
well perform with justice and with having in mind the purpose and 
intent of the antitrust laws. 

Mr. Fine. Wouldn’t you then argue, if you came in on a case as the 
attorney for the defendant, that unless it were willful you ought not 
be charged with treble damages. 

Mr. Scutmme-. I think if you provide a word like that, that sort of 
limits the discretion that is involved. Let me point out this to you: 
Supposing you have a case, as we have had 

The CuatrmMan. I would say there is something sacred about treble 
damages as far as tradition and long usage are concerned. Treble 
damages have been in the English law for more than 200 years before 
we adopted it, if I am correct 

Mr. Scu1tmeEt. But may I respectfully point ouat—— 

The Cuatrman. There is nothing new about treble damages. 

Mr. Scutmeu. No; there is nothing new about it. 

The Cuarrman. We have that kind of principle in our income-tax 
statute. 

Mr. Scurmet. But you will find that there is much other legislation 
where this form of penalty is discretionary and not mandatory. I 
have no objection to its being discretionary, and I think that it is wise 
that it—that we should have it in, because there may be many cases 
where it is to effect the purpose of the antitrust laws that it should 
be imposed, but I do feel very strongly that there is no occasion for 
singling out this particular instance and making it mandatory. 

The Cuatrman. I am reading from Prof. Louis B. Schwartz’ dis- 
sent from the report of the Attorney General’s Committee: 

It is difficult to see that public exigency led to this proposal. Certainly the 
Committee made no finding of any adverse effect of the mandatory treble damage 
provision on the public interest. That provision has been in the law for 65 years 
and has been part of the British statute of monopolies for more than 300 years. 

Mr. Scuimext. Mr. Chairman, may I point out, I would like to give 
you an illustration of what I have in mind. There was an instance in 
a large eastern city where a man took over a theater in an out-of-the- 
way section of the city. He opened up the theater, and he could not 
compete with the very fine operating theaters in the center of town. 

This man subsequently brought an antitrust action, and because of 
the peculiar circumstances in that particular city there was found to 
exist a violation of the antitrust laws. The measure of his damages 
was the profit of the other successfully operated theaters in advan- 
tageous locations. The damages awarded him were trebled. Within 
months, less than 3 months after the award, he surrendered his lease, 
never operated the theater, and walked away with a couple of million 
dollars. 

Now, I think that a judge in appraising the damages to be awarded 
in a situation of that kind might very well say, “There has been a 
violation of the antitrust laws. The damages are assessed according 
to law, and if these damages amount to $300,000 that is all he is 
entitled to.” 
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But I don’t think any judge sitting anywhere in the United States 
would have awarded treble damages to the amount of $2 million as 
was awarded in that case. 

The CuHatrman. Proceed, Mr. Schimel, and think we will have to 
run about 10 minutes because the committee has been working since 
10 o’clock this morning. 

Mr. Scuimet. I will try to do it as quickly as I can. 

2. Antitrust litigation in the industry has become a form of pros- 
pecting for gold, resulting in a series of cases filed on behalf of differ- 
ent plaintiffs by the same lawyer or lawyers. One law firm has as many 
as 17 cases pending on behalf of different clients. Most of the cases 
are handled on a contingency basis so that the attorneys have a sub- 
stantial interest in the moneys derived as a result of the prosecution 
of these cases. This is in addition to the counsel fees granted by stat- 
ute. Many of the cases have been brought by lawyers who were on 
the staff of the Antitrust Division representing the United States in 
U.S.v. Paramount and interviewing witnesses in connection therewith. 

The Cratrman. Let’s read that again. Many of the cases have 
been brought by lawyers who were on the staff of the Antitrust Divi- 
sion presenting United States against Paramount and interviewing 
witnesses in connection therewith. 

Well, the shoe is on the other foot now. 

Mr. Scutmeu. They are representing plaintiffs. 

The Cuarrman. I know. But those who were on the Attorney Gen- 
eral’s committee were representing defendants. 

Mr. Scurmext. On the Attorney General’s staff. This is not the 
committee. 

The Cuatrman. I mean the principle is the same. 

Mr. Scuime. I don’t think so. I think when a lawyer works for 
the antitrust—does antitrust work for the Attorney General arid then 
goes into private practice, using the information that he has obtained 
as a public servant 

The CuHatrman. You are absolutely right, and I inveigh against 
that practice. It should not have happened, and with equal objec- 
tions I view with, shall I say, not alarm but with criticism, attorneys 
representing defendants who had pending antitrust cases serving on 
the Attorney General’s committee and made these recommendations 
concerning treble damages. 

Mr. Scurmet. Well, I have not any doubt that you will bring your 
own judgment based upon due consideration of all of the factors into 
your ultimate decision as to what you will recommend or what your 
opinion is. 

The CuHatrman. That is all right. We don’t act necessarily as 
judges here. 

Mr. Scutmet. I beg your pardon. 

The CHatrMan. We don’t act necessarily as judges here. We are 
Members of Congress. 

Mr. Scurmet. I appreciate that, but you do bring a certain judicial 
temperament which gives you judgment and discretion. 

3. A significant change in the criteria for the proof of damages re- 
sulting from the decision of Bigelow v. RAO et al. has materially 
lessened the burden of proof of the damages sustained by a plaintiff. 
It is now possible for him to arrive at damages computed on the suc- 
cess of wholly unrelated ventures. 

These factors have combined to produce verdicts of astronomical 
size wholly beyond the warranted recompense to a plaintiff for the 
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injury found to have been sustained by him. The plaintiffs do not re- 
cover merely actual losses, for which there can be nocomplaint. Using 
their competitor’s profits as the measuring stick, they recover addi- 
tional profits they supposedly would have made and these are then 
trebled. When the damages so found have been trebled the result is 
incredible. 

A Kansas theater was given a verdict of over $800,000, resulting 
in a judgment of approximately $2,400,000. It was reduced by the 
court to S15 500,000. The award not only had no possible relationship 
to the investment of the plaintiff in his theater, but it actually repre- 
sented the potential earnings of several lifetimes of profitable opera- 
tion of that theater. 

Mr. Matetz. Was that case appealed, Mr. Schimel ? 

Mr. Scurmet. I think it was settled in a group, one of these whole- 
sale settlements where a half-dozen cases were settled at one time. 

Mr. Maerz. I see. Thank you. 

Mr. Scutmeu. That is right. 

A recent verdict in a Philadelphia court to a theater located in an 
adjacent town totaled $1,275,000 after trebling. Again this trebled 
amount had no possible relationship to the ultimate value and earning 
power of the theater. In this case the jury was not apprised of the 

fact that whatever verdict they rendered would be trebled. Some of 
them, it became known later, expressed amazement and shock at the 
extent of the recovery their verdict meant. 

Other examples of similar gross inequity can be cited. 

The defendants in motion picture cases have been forced to the ex- 
pedient of settling cases for substantial sums to avoid the risks entailed 
in such fantastic verdicts. The temptation to strike actions is apparent 
and has been noted by a number of impartial authorities, including the 
distinguished chairman of this committee. 

Moreover, I believe it is important to point out that it is not alone 
the affected defendants of the motion picture industry who support the 
proposal of discretionary treble damages. The impact upon the in- 
dustry and the inequity of mandatory treble damages was emphati- 

cally presented during the 1951 hearings of this committee on the then 
pending bill, H. R. 3408, by Mr. Harry Brandt, president of the In- 
dependent Theatre Owners Association of New York. His criticism 
of the mandatory provisions were those of a layman, but one 
thoroughly informed on the character and consequences of existing 
antitrust litigation in the motion picture industry. Implicit in his ob- 
servations is the conclusion that no industry can long endure the pro- 
tracted and expensive litigation which in the main profits a designing 
few. Experience of the motion picture industry gives fair warning of 
the dangers and inequities which inhere in the present situation. 

The incidence of private antitrust litigation in the absence of prior 
governmental action is materially lessening. It is certainly less ex- 
pensive and much more reassuring to have a a decr ee in an action by the 
Federal Government before trying to establish an alleged violation in 
a private antitrust suit. Although the penalty provision was inserted 
to encourage the enforcement of the antitrust laws by private litigants, 
thereby relieving the Government of expensive and protracted litiga- 
tion, that has not taken place. Private litigants now sit back and aw ait 
action by the United States Government which, if successful, places 
them in a position to profit. If this is to continue, and there is every 














522 ANTITRUST AND MONOPOLY PROBLEMS 


reason to believe that it will, the necessity of punitive damages to serve 
as an incentive to institute private litigation no longer obtains. 

No injured plaintiff is deprived of the damages to which he is right- 
fully entitled. I do, however, feel that a judge who presides over a 4- 
to 6-week trial can fairly appraise the plaintiff’s claim and the conduct 
of the defendants, having regard for relevant facts such as the history 
and the character of the practices ultimately found to have been illegal 
by the Supreme Court, and the promptness with which the plaintiff’s 
claim has been asserted. 

I believe that a judge can fairly determine the propriety of impos- 
ing punitive treble damages. There undoubtedly may be instances in 
which it is appropriate that treble damages be awarded but, on the 
other hand, there may be, and I venture to assert there will be, many 
instances where the court will fairly conclude that the grant of treble 
damages is unwarranted and of no consequence to the overall enforce- 
ment of the antitrust laws of the United States. The judiciary can 
be properly entrusted with the discretion and responsibility without in 
any wise impairing the effectiveness of the enforcement of the anti- 
trust laws. 

Statutory precedents exist for vesting such discretionary power in 
the trial judge. A large measure of administrative discretion has 
always been present in the enforcement of the antitrust laws. The 
Attorney General determines in the first sentence whether or not 

an antitrust case should be instituted. Thereafter he determines 
whether the prosecution proceed on the criminal or civil side. The 
considerations which prompt a decision to proceed either way would 
be present in varying degrees in the determination by a judge on the 
award of punitive damages. 

It is our firm conviction that an inflexible, mandatory trebling of 
the jury’s verdict is neither wise nor equitable and is certainly unfair. 

T should feel less confident of our point of view were there any sug- 
gestion that treble damages be eliminated, but I am persuaded that 
the fair and equitable enforcement of the antitrust laws would better 
be served by the enactment of a provision making treble damages 
discretionary. 

Thank you very much. 

The CHatrman. Mr. Schimel, we are grateful to get your opinions. 


We do not always agree with you, but you presented a splendid state- 
ment which of course is pardonably partisan but I applaud your 
courage and I admire your acumen and triggerlike mind that enables 
you to answer questions so eloquently. I like your fighting spirit, 
and we are very happy to have had you with us. 

Mr. Scurmet. Thank you very much, and I appreciate very much 
the courtesy of your attention and that of the committee. I think 
that this has been a wonderful experience for me, and I believe one 
that justifies my faith that if you are right you can say so. 

The CuarrMan. That’s right. 

The committee will now adjourn until tomorrow morning at 10 
o’clock when we shall hear from Henry Bison, National Association 
of Retail Grocers; George Frates, National Association of Retail 
Druggists; Watson Rogers, National Food Brokers Association; and 
George Burger, Federation of Independent Businesses. 

(Whereupon, at 4:30 p. m., the committee recessed until 10 a, m. 


the following day.) 
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WEDNESDAY, MAY 18, 1955 


Hous or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler, Rogers, Fine, Keating, McCulloch, 
and Scott. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The Coarman. The committee will come to order. 

Our first witness this morning will be Henry Bison, the National 
Association of Retail Grocers. 

I first want to state that we have 4 witnesses this morning, and the 
members of the committee will be compelled to go to the floor a little 
before 12 o’clock on the military Reserve bill. I must therefore re- 
serve the right to have the 4 speakers heard within that time limit. 


STATEMENT OF HENRY BISON, JR., ASSOCIATE GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF RETAIL GROCERS 


Mr. Bison. I appear here today, Mr. Chairman and gentlemen of 
the committee, representing the National Association of Retail Gro- 
cers. My address is 917 15th Street NW., Washington, D.C. Head- 
quarters offices of the association are located at 360 North Michigan 
Avenue, Chicago, Il. 

The National Association of Retail Grocers is composed of inde- 
pendent retail food merchants operating stores in every State of the 
Union. Its members have a total of approximately 100,000 food 
stores. Affiliated with the national association are over 400 State and 
local grocer trade associations. In June of this year, the national 
association will hold its 56th annual convention, though it was origi- 
nally founded in 1893. 

“Independent retail grocers” generally refers to operators with 10 
or less multiunits. Those having 11 or more stores are usually called 
chains. On the basis of this definition, independent retail grocers had 
sales of $21,636 million in 1954, which amounted to slightly less than 
65 percent of total grocery store sales in the United States. 

The members of the association are composed of independents with 
small, medium, and large size stores. Most of its members have an 
annual sales volume of approximately $250,000, but some 7,000 of its 
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members have sales volume under $100,000 a year, while approxi- 
mately 15,000 members are in the supermarket classification. The 
operating methods range from service stores to complete self-service 
stores. 

With that background stated, I should like first to commend the 
members of this committee for devoting their efforts to a study of the 
antitrust laws. The House Judiciary Committee has long established 
a reputation as a vigorous and effective opponent of monopoly and 
monopolistic practices. In our view the service you have rendered— 
and are rendering—to preserve free and fair competition is truly in 
the public interest. Independent businessmen, who depend on the 
antitrust laws for their continued existence, know perhaps more than 
any other group of private citizens the value of this committee in pre- 
serving not only our economic institutions, but our form of govern: 
ment and individual freedom itself. 

Therefore, we consider it a privilege to appear before you and 
pledge our cooperation in aiding you in the important work you are 
doing. 

In my appearance before you today, I shall concentrate my remarks 
on the Robinson-Patman Act and the provisions of law relating to its 
enforcement. In doing this, we do not wish to give the impression 
that we consider other segments of the antitrust laws unimportant. 
To say or even imply such a thing would be nothing short of ridiculous. 

Our primary concern for the Robinson-Patman Act is dictated by 
two facts. First, prior to 1936 when this act was passed, independent 
grocers found from bitter experience that laws which forbade mo- 
nopoly and restraints of trade were not sufficient. It was not enough 
to secure the principle of competition if the public was not at the same 
time protected from competitive abuses used by large firms to harm or 
destroy their small competitors. I shall return to this thought 
again when we consider the frequently repeated charge that there is 
a basic conflict between the Sherman Act and the Robinson-Patman 
Act. 

But at this time, all we want to point out is that the practical test of 
experience showed conclusively that the Sherman Act and the other 
basic Federal antitrust laws in existence in the early 1930’s were not 
adequate to preserve competitive enterprise. 

It is not necessary to cite all the historical facts to support this 
point. It was these facts that prompted Congress in 1936 to enact 
the Robinson-Patman Act by a large majority. Numerous investiga- 
tions were conducted which demonstrated beyond any doubt that 
coercive mass buyers were extracting discriminatory price preferences 
from their suppliers. Congressrrtan Utterback, who was chairman of 
this committee in 1936, said in reporting on the measure to the House: 

Your committee is of the opinion that the evidence is overwhelming that price 
discrimination practices exist to such an extent that the survival of independent 
merchants, manufacturers, and other businessmen is seriously imperiled and 
that remedial legislation is necessary. 

I further cite, if there is need to do so, the final report of the 
Federal Trade Commission report on the chain-store investigation, 
Senate Document No. 4, 74th Congress, Ist session. The Commission 
conducted an investigation over a 6-year period, and it found wide- 
spread discriminations being granted mass buyers which they were 
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not entitled to by reason of any cost savings. Pure, raw threats and 
coercion of buyers were used to obtain such preferences. Manu- 
facturers and processors were forced to yield to the exorbitant de- 
mand made upon them or risk the consequences of their falure to 
satisfy these demands by powerful buying organizations. 

The second reason we wish to emphasize the Robinson-Patman Act 
in our appearance here today is that it is this act which is the focal 
point for attack in the report of the Attorney General’s National Com- 
mittee to Study the Antitrust Laws. 

I would like to introduce for the record, a statement that the Na- 
tional Association of Retail Grocers and others submitted to the Attor- 
ney General’s Committee back in September 1953, when they were 
beginning this study, long before the Committee had written the 
report. 

We submitted to the Attorney General’s Committee at that time, 
and to the Honorable Attorney General, himself, a letter, and a state- 
ment, setting forth our views with respect to antidiscrimination policy. 
This statement was submitted to the Attorney General’s Committee 
studying antitrust laws. 

It was submitted on behalf of the National Association of Retail 
Grocers and the National Association of Retail Druggists, the Na- 
tional Congress of Petroleum Retailers, the National Association of 
Independent Tire Dealers, the United Fresh Food and Vegetable 
Association, the National Food Brokers Association, the National 
Candy Wholesalers Association and the United States Wholesale 
Grocers Association. 

Now, those groups submitted this statement, and I should like, if it 


pleases you, Mr. Chairman, to have it introduced into the record, but 
I don’t intend to read it. 

The CuarrmMan. You have that privilege. 

(The document referred to follows :) 


NATIONAL ASSOCIATION OF RETAIL GROCERS, 
Chicago Ill., December 16, 1953. 


Hon. ATTORNEY GENERAL, 
Department of Justice, Washington, D. CO. 

Dear Sir: The organizations subscribing to this letter have submitted a 
written statement of their views to your Committee now undertaking the study 
of our antitrust laws. A copy of that document is enclosed herewith. 

We understand that this Committee, as a part of its duties, will give par- 
ticular attention to the Robinson-Patman Act and therefore will be concerned 
with issues that have been pending in Congress for the last several years involv- 
ing changes in the act. 

Desperate efforts have been made during the past Several years to enact legis- 
lation that would legalize discriminations if they are made in good faith to 
meet competition even though such discriminations destroyed the competitive 
position of the multitude of competitors who were not recipients of the discrim- 
inations. This, of course, is a far reaching question for Congress to decide. 

Every provision of the Robinson-Patman Act of 1936 grew out of the tragedy 
and distress among multitudes of independents in every corner of the land. 
Every provision had for its purpose the stopping of notorious discriminatory 
practices in trade. It won the unanimous approval of the Senate and the almost 
unanimous approval of the House and has come to be regarded as the “Magna 
Carta” of independent enterprise in America. 

Several individuals, including some members of your Committee, have long 
advocated amendments which would seriously weaken this important act. We 
have heard much from them advocating the right of a businessman to give 
discriminatory prices when attemptng to meet a competitor’s price and to do 
this without fear of any law and without any regard to the fact that it will 
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destroy or injure a multitude of other businessmen. We raise our voices, as 
have others before us, to save the right of all businessmen, regardless of size, 
to equality of opportunity. 

We respectfully call upon you as the President’s and the administration’s 
spokesman and administrator in the field of antitrust laws to give adequate 
consideration to the impending threat against the vast majority of businesses 
in our land. Independent businesses, and particularly small-business men, are 
seriously threatened by efforts to weaken or repeal the Robinson-Patman Act. 
It would be tragic, indeed, if your Antitrust Committee should fail to give heed 
to the disaster which would befall competitive enterprise if this essential law 
is weakened or impaired in any way. 

Your great office can be instrumental in preventing this from taking place. 
It is already known to us that the Standard Oil decision is being taken advan- 
tage of, and a veritable saturnalia of unfair price discrimination is in the mak- 
ing, equaling, if not exceeding, the disastrous practices of pre-1936. If inde- 
pendent business is to be saved affirmative legislation is needed effectively to 
earry out the original intent of the Congress. We urge you to recognize the 
danger to the Robinson-Patman Act and to exert your greatest efforts to pre- 
serve and strengthen its effectiveness. 

The members of the organizations who have subscibed their names to this 
letter and to this appeal are engaged in business in every city, in every town, 
in every community in the United States. They ask with one voice that you 
save equality of opportunity in America. 

Respectfully submitted. 

National Association of Retail Grocers, Marie Kiefer; National Con- 
gress of Petroleum Retailers, Inc., John W. Nerbinger, Jr.; 
United Fresh Fruit & Vegetables Association, C. W. Kitchen; 
National Candy Wholesalers Association, Inc., C. M. McMullan; 
National Association of Retail Druggists, George H. Frates; 
National Association of Independent Tire Dealers, Inc., W. W. 
Marsh; National Food Brokers Association, Watson Rogers; 
United States Wholesale Grocers Association, Inc., Harold O 
Smith, Jr. 


STATEMENT ON OuUR NATIONAL ANTITRUST POLICY AND LAWS 


THe ATTORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAWS, 
Department of Justice, Washington, D.C. 

GENTLEMEN: The organizations subscribing hereto submit for consideration of 
the Committee the following statement outlining their views, in general terms, 
with respect to the national antitrust policy and laws, in the area of price and 
service discriminations, as suggested by the Attorney General. 

The groups joining in this statement are particularly concerned over the attacks 
being made upon the policy and provisions of the Robinson-Patman Anti-Price- 
Discrimination Act and, therefore, deem it necessary to state, as they see it, the 
need for maintaining and preserving this basic law in a strong and healthy 
condition. 


I. THE NATIONAL ANTITRUST POLICY AND LAWS IN GENERAL 


Constitutional freedom—equality of opportunity—of the people to engage in 
trade or business, is the essential concern of the national antitrust policy. 

Equality of opportunity is the goal we seek to attain as a free society, whether 
it be in the economic, social, or political field. As a concept it gives reality to the 
unalienable rights of life, liberty and the pursuit of happiness, under which we 
as a Nation have progressed and advanced. Our Declaration of Independence as- 
serts that “all men are created equal.” This precious heritage of all freemen 
depends for its continued existence on keeping open, for all people, the door of 
opportunity. 

If we kill or damage this basic concept in trade and commerce, our freedoms 
and democracy itself cannot long survive. At this hour, there are many advocates 
pleading for a weakening of the antitrust laws to enable a relatively few un- 
thinking, big and powerful units in our industry to practice discrimination with- 
out fear of restraint and without regard to how much it destroys or damages the 
equality of others to compete. 
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On the other hand we who subscribe to this presentation raise our voices in 
behalf of the people in every city, town and township of the land who would be 
the victims of legalized unfair discrimination and whose right to equality of op- 
portunity would thus be impaired or even destroyed. 

In Standard Sanitary Mfg. Co. v. U. 8. (226 U. S. 20, 49 (1912) ), Mr. Justice 
McKenna stated in the unanimous opinion of the Supreme Court: 

“The Sherman law is a limitation of rights, rights which may be pushed to 
evil consequences and therefore restrained.” 

And, in Ramsay Co. v. Bill Posters Ass’n. (260 U. S. 501, 512 (1923)), Mr. 
Justice Reynolds stated for a unanimous Court: 

“The fundamental purpose of the Sherman Act was to secure equality of op- 
portunity and to protect the public against evils commonly incident to destruc- 
tion of competition through monopolies and combinations in restraint of 
trade: * * 9" 

That this policy, common to our antitrust laws, was specifically affirmed by 
Congress in acting on the Patman bill is conclusively shown by the House 
Report (No. 2287, 74th Cong. 2d sess. 3) stating as follows: 

“The purpose of this proposed legislation is to restore, as far as possible, 
equality of opportunity in business by strengthening antitrust laws and by pro- 
tecting trade and commerce against unfair trade practices and unlawful price 
discrimination, * * *, 

* * * * * * * 

“Your committee is of the opinion that the evidence is overwhelming that 
price discrimination practices exist to such an extent that the survival of inde- 
pendent merchants, manufacturers, and other businessmen is seriously imperiled 
and that remedial legislation is necessary.” [Italic added.] 

Probably the most eloquent description of both the philosophy and need behind 
the Robinson-Patman Act was given on the floor of the House when Hatton W. 
Sumners, chairman of the House Judiciary Committee stated in support of the 
measure— 

“We cannot preserve a democracy in government unless we preserve a democ- 
racy in opportunity.” 

There can be little wonder that the measure was approved in the Senate by 
an unanimous vote, passed the House with only 16 dissenting, and that the con- 
ference report which embodied the act was agreed to in both Houses without 
objection. 

Today, as then, the act is supported by leaders of the Nation. 

On October 16, 1952, Presidential Candidate Eisenhower stated his beliefs 
in a letter to small business representatives quoted in part as follows: 

“IT am opposed to all unnecessary government restriction and regulation of 
private enterprise. I favor with equal vigor the maintenance and effective en- 
forcement of the necessary basic safeguards to free American enterprise. These 
are provided in our antitrust laws and in those laws supporting fair competitive 
pricing practices. I shall oppose any legislation which will weaken them. 

“American business cannot prosper and contribute in growing measure to our 
national well-being unless the opportunity to engage in business and to provide 
consumers with new and better products and services is vigilantly preserved. 

“Our laws against unfair and destructive pricing practices as well as other 
practices leading to monopoly must be fearlessly, impartially and energetically 
maintained and enforced. 

“IT am for such necessary rules of fair play because they preserve and 
strengthen free and fair competition, as opposed to monopolies which mean the 
end of competition.” [Italic added.] 

With equal vigor, Presidential Candidate Stevenson, in a letter dated October 
10, 1952, gave his endorsement to a strong Robinson-Patman Act in the follow- 
ing words: 

“The citizens of America must be protected by a continuation of the free com- 
petitive system which has helped to make our Nation strong. In this connec- 
tion, free does not include the right of some businesses to do whatever they 
please where the effect is to destroy others. It does include the right of all 
business to have equal opportunity to compete without fear of hindrance or hurt 
from monopoly forces.” [Italic added.] 

No partisan issue was involved here. 

These were not mere campaign promises given lightly in the heat of battle to 
he forgotten in the full glory of victory. 

President Eisenhower lost little time after he assumed high office to dedicate 
his leadership to equality of opportunity for all. 
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Thus, in his address on the state of the Union, before the joint session of the 
House and Senate on February 2, 1953, he stated, in part: 

“The grand labors of this leadership will involve: 

- * * + B ” * 

“Dedication to the well-being of all our citizens and to the attainment of 
equality of opportunity for all, so that our Nation will ever act with the strength 
of unity in every task to which it is called.” [Italic added.] 

Enjoyment of the right to equality of opportunity to compete in trade or busi- 
ness is protected by the antitrust laws. Although we are concerned with the 
Sherman Act of 1890, which generally prohibits contracts, combinations in the 
form of trusts or otherwise, and conspiracies in restraint of trade, and monop- 
olies of trade or commerce, and also with the Clayton Act of 1914 which, “to 
strike the weed in the seed”, supplemented the Sherman Act by specifically 
prohibiting abusive price discriminations, among other incipient restraints of 
trade and tendencies to monopoly, the particular concern of the undersigned is 
the Robinson-Patman Act of 1936, which amended and strengthened the Clayton 
Act specific prohibition of such price discriminations. It is true, however, that 
the basic purpose of all antitrust laws is further to secure Americans in their 
right to equality of opportunity to compete in said commerce by protecting them 
from coercive and subersive influences impeding full and free exercise of that 
right. 

II. THE ROBINSON-PATMAN ACT IN PARTICULAR 


The several provisions of the Robinson-Patman Act are indispensable to the 
protection of the opportunity of business rivals to cbtain commodities of like 
grade and quality, on equal terms. They deter continual and persistent price 
discrimination practices which unfairly favor one rival over the others. In 
particular, they aim to prevent a big nationwide operator which is so disposed 
to use its sheer economic and financial size and power to crush its local com- 
petitors by continually getting its supplies on discriminatory terms, and at the 
ultimate expense of farmers, labor and the consumer. 

That farmers, labor and the consumer have a big stake in the Robinson-Patman 
Act was shown by what happened in the period, 1920-29 when abusive price 
discriminations were widespread throughout the land. It was during this period 
that the prices paid to farmers declined considerably. As the pressures for 
discriminatory allowances were exerted more and more irresistibly by the largest 
corporate distributors on the processor, the processor necessarily had to make 
it up somewhere, and very often he was compelled, against his better judgment, 
to press for lower and lower prices paid to the farmer and for lower and lower 
wages paid to labor. And, as a result, the proceeds of the discrimination were 
pocketed by recipients thereof and that far from benefiting the consumer, the 
consumer as well as farmers and labor paid the bill. 

No one of the independents, large or small—no tire dealer, no grocer, no druggist, 
no gasoline dealer, or other such businessman can hope to succeed in his contest 
with a competitor which continuously gets the goods it sells at a substantially 
lower price not economically justifiable. What chance, what opportunity has he 
successfully to compete with a competitor which continually and unfairly buys 
the same goods as he, but 5, 10, 20 percent, etc., cheaper? What chance has a 
a man of equal physical ability to win a 100 yard race against a man who always 
has a 15-yard handicap at the start? Or, to win a prizefight with an opponent 
who has horseshoes concealed in his gloves? 

By prohibiting unfair price advantages, the Robinson-Patman Act of 1936, in 
our opinion, is the Magna Carta of free, independent business enterprise in 


America. 
III. THE ATTACK UPON THE ROBINSON-PATMAN ACT 


The attack on the Robinson-Patman Act aims to persuade Congress to open 
for sellers and buyers a large area of freedom to practice price discriminations. 
This aim is clothed in the beguiling proposition that sellers should be allowed 
to grant price discriminations where necessary “in good faith” to meet com- 
petition. 

It is said that the Robinson-Patman Act makes competition “soft” because it 
provides a crutch for the inefficient. 

The terms “soft” competition and “hard” competition are frequently used by 
those contending that there is a basic conflict between the Sherman Act and the 
Robinson-Patman Act. Actually these terms have little meaning and serve 
only to confuse the real issues. 


; 
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If by “soft” competition is meant competition which is restrained by gov- 
ernmental action, then the Sherman Act, by prohibiting predatory competitive 
practices that give rise to restraints of trade, does itself promote “soft com- 
petition. The Sherman Act, like the Robinson-Patman Act, imposes certain 
limitations which restrain competition, but this is done because without such 
necessary restraints the consequence would be the eventual destruction of free 
competition through the formation of monopolies and combinations. 

The Robinson-Patman Act supplements the purpose of the Sherman Act by 
strengthening competition by depriving the small fringe of unscrupulous firms 
of the advantages of special deals, secret rebates, and other unjustified allow- 
ances. ; 
onthe whole purpose of the act is to protect competition so that price discrim- 
inations will not create a small permanent class of buyers who by abusing their 
power contrive to gain an unnatural and overpowering advantage over their 
less favored competitors. 

To permit this would certainly mean that those buyers starting the competi- 
tive contest with the leverage of unfair advantage would have an easy time of it. 

_ The charge that the act is not in the public interest because it protects the 
inefficient has no foundation in fact. 

This indictment cannot stand. It presupposes that those who are the recip- 
ients of systematic price discriminations are the efficient and that those who 
are the victims of this practice are the inefficient. Such a proposition falls of its 
own weight. 

The extent of buying power and availability of large financial resources are 
not an accurate criteria of efficiency, but they are the standard by which price 
discriminations are secured and measured. The fountainhead of efficiency is 
competition based on equality of opportunity. The act is designed to preserve 
this necessary prerequisite to the competitive system. 

As further aid to their efforts to get Congress to amend the Robinson-Patman 
Act to give them greater latitude to grant discriminations to meet their competi- 
tion, the opponents of the act seek radical changes in national antitrust policy. 
It is proposed to restate national antitrust policy in terms of allegedly new 
concepts of competition academically christened “effective competition” or 
“workable competition.” In support of this proposal, it is argued that the 
Robinson-Patman Act is basically inconsistent with the main line of the anti- 
trust laws—that it “protects competitors’ whereas the Sherman Act protects 
competition. It is further argued that the Robinson-Patman Act, or at the very 
least its “per se” prohibitions, should be repealed and that price discriminations 
should be governed by a rule of reason including a right of sellers to grant price 
discriminations continuously and persistently to meet their competition. The 
dangers and disadvantages of such a proposition are clearly shown in the para- 
graphs that follow. 


IV. OUR POSITION REGARDING PROPOSAL TO CONFER RIGHTS TO PRACTICE ABUSIVE 
PRICE DISCRIMINATIONS WITHOUT REGARD TO INJURIES CAUSED BY THEM 


Prior to enactment of the Robinson-Patman Act in 1936, the original Clayton 
Act of 1914—good-faith-meeting-of-competition proviso, insofar as it was 
interpreted and applied as an absolute defense, had the practical effect of 
nullifying the prohibition against price discriminations. 

In the decade following World War I, Congress became acutely aware of 
the problem of price discriminations, particularly the mounting destruction of 
small businesses in the retail trade, with coercive buyers eliminating their 
independent rivals by the thousands. In 1928, Congress directed the Federal 
Trade Commission by Senate Resolution 224 (70th Cong., 1st sess.) to undertake 
a4 comprehensive study of coercive buying and to report the practices and its 
recommendation for additional legislation. Over a period of 6 years, the Com- 
mission submitted to Congress more than 30 factual reports pursuant to this 
resolution and a final report on this investigation on September 13, 1934 (S. 
Doe. 4, 74th Cong., 1st sess.). Based on that investigation, the Commission wa’ 
of the opinion that it had been the persistent policy of coercive buyers to seek 
out and demand special and unwarranted price concessions on the goods that 
they bought and that the suppliers who granted such price discriminations to 
these buyers had done so, by and large, in good faith to meet competition. As 
4 solution to the problem, the Commission recommended that the good faith 
defense be eliminated altogether. 
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In enacting the Robinson-Patman Act amendment to the Clayton Act, however, 
Congress retained the good faith defense but left it to the Commission to deter- 
mine as a matter of fact in each case whether the competition to be met was 
such as to justify the discrimination given. That this was the intent of Congress 
in the Robinson-Patman Act is made perfectly clear by the statement of the 
chairman of the House managers of the conference report on the Robinson- 
Patman bill, explaining the section 2 (b) good faith proviso (80 Congressional 
Record 9418) : 

“* * * Tt is to be noted, however, that this does not set up the meeting of 
competition as an absolute bar. It merely permits it to be shown in evidence, 
This.provision is entirely procedural. It does not determine substantive rights, 
liabilities, and duties. Jt leaves it a question of fact to be determined in each 
— whether the competition to be met was such as to justify the discrimination 
given : 

“This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive dis- 
criminations in violation of the obvious intent of the bill. 

“If this proviso were construed to permit the showing of a competing offer as 
an absolute bar to liability for discrimination, then it would nullify the act 
entirely at the very inception of its enforcement, for in nearly every case mass 
buyers receive similar discriminations from competing sellers of the same 
product.” [Italic added.] 

On January 8, 1951, however, the Supreme Court in a 5 to 3 decision ruled 
that the good faith meeting of competition is an absolute defense to a charge of 
violation of the prohibition against price discrimination. Standard Oil Co. v. 
Federal Trade Commission (340 U. S. 231). In this case, the majority was of 
the opinion that the defense must be taken as absolute in the absence of more 
explicit requirements and more specific standards of comparison for fairly 
balancing injuries to competition aganst a justification for meeting competition. 

Bills were introduced in the 1st session of the 83d Congress to amend the 
Robinson-Patman Act to make good faith meeting of competition an absolute 
defense to any charges of violation of the provisions of the Robinson-Patman 
Act. 

In our opinion the majority opinion in the Standard of Indiana case evidenced 
a new-found weakness in the Robinson-Patman Act. Moreover, in our opinion, 
the aforementioned bills would cement this weakness into the statute with the 
result of destroying one of the major basic safeguards to free American 
enterprise. 

We oppose and we believe the American people are opposed to any such radical 
change in the national antitrust policy and law. 

It is already known to us that the Standard Oil decision is being taken advan- 
tave of, and a veritable saturnalia of unfair price discrimination is in the making, 
equaling, if not exceeding, the disastrous practices of pre-1936. If independent 
business is to be saved, affirmative legislation is needed effectively to carry out 
the original intent of the Congress. 

We strongly recommend preservation of the existing antitrust policy and the 
elimination of the aforementioned new-found weakness in the Robinson-Patman 
Act by positive legislative enactment preserving commerce from substantial 
suppression of competition. 

We repeat, the antitrust laws concern the constitutional freedom of all Ameri- 
cans to engage in trade or business; equality of opportunity gives reality to that , 
freedom. The Robinson-Patman Act was enacted to restore, so far as possible, 1 
equality of opportunity in business. The Robinson-Patman Act should be 
strengthened and not weakened. 


V. OTHER ATTACKS ON THE ROBINSON-PATMAN ACT { 


The price and service discriminations specifically prohibited as unfair-trade 
practices in section 2 (c), (d), and (e) of the Robinson-Patman Act, are under 
attack as being “per se rules” to outlaw “accepted business practices not demon- 
strably resulting in harmful effects,” and it is proposed that these discrimina- 
tions be permitted wherever they may be held as being “reasonable.” The aim ‘ 
of these attacks is clear, namely, to insure that there be at least one good loop- ; 
hole through which all discriminations may legally pass regardless of the dis- t 
astrous effect upon competition—upon equality of opportunity to compete. 
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Per se prohibitions are not new in our jurisprudence. Murder, rape, robbery, 
mayhem, arson, ete., have always been specifically prohibited because it was in 
the interest of society to do so. 

The history of antitrust legislation shows that Congress and the people have 
been trying assiduously to find those trade practices which were per se inimical 
to our free, competitive society. In 1887, Congress was goaded by popular demand 
to declare discriminatory freight rates per se an evil in competition, and Con- 
gress prohibited those discriminations absolutely. The history of the Clayton 
Act legislation shows Congress tried desperately then to pick out and define 
those practices which were per se evil. Because of the haste with which the 
Clayton Act was passed—with the upheaval of the First World War taking 
place—the effort was abandoned. But Congress and the people continued to 
believe that per se evil trade practices had to be spelled out. There is no aoubt 
Congress and the people thought in 1936 that payment of brokerage to buyers 
was a subterfuge, a price discrimination, evil per se. The same thing was true 
of discriminatory advertising allowances and discriminatory allowances for 
services. So Congress spelled out in section 2 (c), 2 (d), and 2 (e) evil practices 
which all reasonable men agreed should be prohibited. 

Businessmen want definiteness in law so that they know what they can do 
and what they cannot do. Has there been any change in our standards of 
morality since 1936 or in what is right and wrong? We think not. Those 
who would eliminate or emasculate these provisions must face the responsi- 
bility of advocating a return to the indefinitenes sin the law, chaos in volun- 
tary compliance by businessmen and very likely collapse of administration and 
enforcement by government. 

The question resolves itself whether reasonable citizens, big and little, in 
trade and commerce, really want definite, specific fair rules of the game. It 
is quite clear if we did not have fair rules in sports, such as football, the game 
would become a savage struggle on the gridiron. It is equally clear that 
if we do not have fair rules in trade and commerce, competition is by nature 
such that no little man, however industrious and efficient, could stay in busi- 
ness, and only the most powerful would survive. 

There are those who criticize the Robinson-Patman Act by saying it is inden- 
nite and that even lawyers do not know what it means. We say that the pub- 
lic, and particularly businessmen, know the evil practices which were sought 
to be prohibited by the act; and the courts have shown that they know the 
spirit and intent of the letter of the act. To illustrate, section 2 (c) has been 
litigated to the end and there can be no reasonable doubt in any lawyer's or 
layman’s mind what it means; the courts have unanimously caught its spirit, 
approved its intent, and have answered all questions as to meaning and con- 
stitutionality again and again in their opinions. 

In short, the Robinson-Patman Act furthers and fosters genuine competition 
in trade and business, not by restraining competition, not by protecting “com- 
petitors instead of competition,” but by restraining the exercise of the right 
to compete, by prohibiting persons from persistently, continuously and syste- 
matically engaging in coercive and subversive buying practices which lessen 
competition, tend to monopoly, and ultimately destroy competition altogether. 


VI. ENFORCEMENT 


With respect to improved enforcement, we urge the adoption of the recom- 
mendation which the Federal Trade Commission has repeatedly made to Con- 
gress, namely, that orders under the Clayton Act as amended, shall become 
final 60 days after service on the respondent unless court review is sought 
Within that time. In ease of review, the order should become final on its 
affirmation by the circuit court or the Supreme Court. 

With respect to enforcement generally, however, it is also very important 
that Government agencies shall have the heart and will to enforce the law in 
the public interest, without fear or favor. 


VII. CONCLUSION 


The facts of the legislative history of the Robinson-Patman Act of 1936, its 
administration and enforcement, prove beyond any reasonable doubt that all 
of the provisions of that act are a consistent, integral part of, and have marked 
the greatest advance in the effectuation of the national antitrust policy and 
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in the realization by the American people of their consitutional freedom to 
engage in trade or business. 

Respectfully submitted. 

National Association of Retail Grocers, Marie Kiefer; National 
Congress of Petroleum Retailers, Inc.; John W. Nerbinger, Jr., 
United Fresh Fruit & Vegetable Association; ©. W. Kitchen, 
National Candy Wholesalers Association, Inc.; C. M. McMillan, 
National Association of Retail Druggists; George H. Frates, 
National Association of Independent Tire Dealers, Inc.; W. W. 
Marsh, National Food Brokers Association; Watson Rogers, 
United States Wholesale Grocers Association, Inc.; Harold 0. 
Smith, Jr. 

Mr. Bison. It seems to us that the Attorney General’s report is 
recommending substantial changes in the Robinson-Patman Act, sub- 
stantive changes, changes in the actual effect and purpose of the 
statute, but is doing so not by proposing an amendment which would 
come before this committee, but is doing so by proposing changes in 
interpretation. 

I do not wish to take your time today to discuss the numerous sug- 
gestions in this report for weakening the Robinson-Patman Act. 
Neither do I wish to dwell on the errors of omission and commission 
the majority of the Attorney General’s Committee made in its attack 
on the Robinson-Patman Act. Nevertheless, I have studied this phase 
of the Attorney General’s Committee report carefully. Depending 
on one’s evaluation as to the meaning of some of its suggestions, it is 
fair to say that the overall effect of the report’s recommendations is 
somewhere between a complete abandonment of antidiscrimination 
policy and a substantial devitalization of that policy. Either way 
the consequences to our economy and independent business concerns 
is very great. 

One aspect of the report of the Attorney General’s Committee deal- 
ing with the Robinson-Patman Act goes even beyond antitrust con- 
siderations and reaches a basic constitutional question. I refer here 
to the fact that in certain instances, such as where the Committee 
suggests that sections 2 (d) and 2 (e) of the Robinson-Patman Act 
can and should be interpreted under the general injury standard con- 
tained in section 2 (a) of the act, the Committee seems to take the 
position that substantive changes in the act can be made without the 
approval of Congress, 

The report on the bill which later became the Robinson-Patman Act, 
which this committee of Congress made to the House, indicated that 
sections 2 (d) and 2 (e) were to be applied under their own standard. 
This interpretation was followed by the court of appeals in the Corn 
Products case (144 F. (2d) 211, 215) and in the Elizabeth Arden case 
(156 F. (2d) 182, 1935). Yet the Attorney General’s Committee 
takes the position that the Federal Trade Commission can, through 
“reinterpretation of the statute short of amendment,” read into sec- 
tions 2 (d) and 2 (e) the limitations contained in section 2 (a) with 
respect to the impact on general competitive conditions. 

he thought that making such a substantive change in the act, 
through what the Attorney General’s Committee terms “interpretive 
reform,” may be repugnant to the Constitution, apparently did not 
concern the Committee. 

Yet the Constitution provides that— 


All legislative powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives. 
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Article I, section 8. And the Congress is empowered— 


To make all laws which shall be necessary and proper for carrying into 
execution its general powers. 

The separation of the legislative, executive, and judicial powers 
of the Federal Government is the cornerstone of our American con- 
stitutional system. In our opinion, it is not consistent with the letter 
and the spirit of the Constitution to suggest, as the Attorney General’s 
Committee has done, that substantive changes in a statute may be 
made merely by interpreting it differently. Reasonable men may dis- 
agree over the wisdom of specific provisions in the Robinson-Patman 
Act, but so long as these provisions are not repealed or amended by 
Congress, it is not in keeping with our system of Government to see 
or promote substantive changes which would alter them without the 
action or approval of Congress. 

Mr. Maerz. Have there been court interpretations of sections 2 
(d) and (e) ? 

Mr. Bison. There have. 

You said “2 (d) and (e)”? 

Mr. Maerz. Yes. 

Mr. Bison. The Corn Products case, which I cite in my statement, 
and the Elizabeth Arden case, specifically, as I interpret it, hold 
precisely contrary to what the Attorney General’s Committee has 
recommended. 

I will not go into details, Mr. Chairman, but I think it is a serious 
situation. 

The CuatrmMan. Do you think that the purpose is to influence future 
court decisions. 

Mr. Bison. That is right, and policy, enforcement policy, as to 
what cases will be brought by the Coasiatisan, where the complaints 
will be made. 

Of course, if a complaint is not made by the Commission, you will 
never get a case, unless you have a private antitrust suit. If the 
complaint is not made by the Commission, then the Supreme Court 
never gets the case, and neither do other courts. 

_In order to shorten my statement, I will just make a reference to 
that without going into details, because of the time limitations that 
you spoke about. 

Mr. Maerz. Has the Federal Trade Commission adopted that so- 
called nuetpretive reform suggested by the Attorney General’s Com- 
mittee ¢ 

Mr. Bison. No, I do not believe they have. They have not so far 

as I know adopted it. I do not know what their position will be. 
In fact, the Chairman of the Federal Trade Commission was a mem- 
ber of the Attorney General’s Committee, and I do not know what 
his position is with respect to these suggested interpretive reforms, 
He has never stated, so far as I know, what it is. 
_ However, he did sign the report, and I do not know whether that 
indicates that he approves them or disapproves them, but I think it 
18 certainly something that ought to be looked into, because we have 
a law that Congress passed, and I think it is up to the — 

The Caarrman. How could we look into that ? 

Mr. Bison. One way of looking into it, I would think, Mr. Chair- 
man, would be to ask the Chairman of the Commission, himself. 
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The Cuarrman. The chairman of the Committee, Mr. Oppenheim 
has indicated he would prefer to come here at the tail end of our 
hearings. 

In my opinion, I should think Mr. Oppenheim would have been 
most anxious to come here as quickly as possible and explain this. 
Certainly, we should have the names of the so-called task forces into 
which the Committee itself was divided and which considered the 
various facets of the antitrust problem. We asked for the names 
of those members of the so-called task forces but we cannot get them. 

Mr. Bison. I think you are right, Mr. Chairman, that that is one 
of the ways to get at the effect of this report. 

I would like to point this out, Mr. Chairman and gentlemen of the 
committee, that even though the Congress never adopts the legisla- 
tive recommendations of this report of the Attorney General’s Gon: 
mittee, it is of tremendous importance, because this report is going 
into the law schools, into the Judges’ chambers, into the policymak- 
ers’ offices, the administrative offices of the Federal Trade Commis- 
sion, and may very well become a guide for their future policy with 
By to administering the law and interpreting the law. 

‘he CHatrmMan. Do you think the Chairman of the Federal Trade 
Commission, a quasi-judicial body, should have become a member of 
this committee ? 

Mr. Bison. I have grave doubts about that, Mr. Chairman, I really 
and sincerely do. 

The Cuarrman. Why? 

Mr. Bison. Well, because when you are a member of a quasi-judicial 
body, you are acting in the capacity of a judge and you are judging 
cases. 

One of the things we certainly demand in this country of our judges 
is not to prejudge a case until all the facts are on the record, and then 
from the record decide the issues and make the decision on the basis of 
the evidence in the record. I do not say this prejudging has resulted 
but it does open in my mind some implications that I think are serious. 

T can see where an administrative and enforcement official is in an 
entirely different situation, but where a judge sits on a committee to re- 
vise or study antitrust laws, I think that does raise some serious con- 
siderations. 

Mr. Marerz. Did your organization submit to the Attorney General 
the names of any attorneys for possible membership on the committee / 

Mr. Bison. We did that. That was some time back. I cannot give 
you all the names that were submitted. I believe there might have been 
5 or 6, but I can provide that for the record, if you wish. 

The Cuamman. Were they accepted ? 

Mr. Bison. I do not recall that they were, but I cannot state spe- 
cifically. I know that we submitted some names, but I don’t remember 
all the names so I cannot say none were accepted. 

The CuatrMan, Do you know of any attorneys or any representa- 
tives of independent retail organizations who were accepted for mem- 
bership on the Attorney General’s Committee ? 

Mr. Bison. I do not. 

The Cuarrman. Would you say, then, that point of view of the re- 
tail ‘industry was not represented on that committee ? 

Mr. Bison. I think that it was not represented on that committee. 
‘You see, there were 61 members of that committee, and I have not gone 
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through them, name by name, but insofar as I have investigated the 
Committee, I do not know of any attorney who represented retail—in- 
dependent retailers on that Committee. 

The Cuarrman. Do you know of anybody, attorney or otherwise, 
who represented the retail groups ¢ 

Mr. Bison. No, I do not, Mr. Chairman. 

‘The CuarrmMan. Would you say that was a grave defect ? 

Mr. Bison. I think it is a grave defect, because where a Committee 
is studying the antitrust laws, it should have all points of view very 
adequately represented on it. 

I think in a matter of this importance, it is necessary to have a repre- 
sentative on the Committee there who knows the problems of independ- 
ent retailers. 

The Cuarrman. You would say that big business was overwhelm- 
ingly represented and small business was not represented ? 

Mr. Bison. They were inadequately represented, I would say, if 
represented at all. 

The Cuarrman. You may go ahead. 

Mr. Bison: Mr. Chairman and gentlemen of the committee, one 

oint I would like to take up with the committee—and I will again 
brief my statement—is a very important point. It is often stated that 
the Robinson-Patman Act and the Sherman Act are in conflict. That 
the Sherman Act says to businessmen, “You must compete,” and the 

Robinson-Patman Act says, “You cannot compete.” 

Now, I would just like to take a few minutes of your time to explain 
as best I can, why I think that the Robinson-Patman Act and the Sher- 
man Act are not in conflict but actually complement each other. 

Now, let us first of all examine what is the basic consideration that 
was behind the passage of the Sherman Act. Certainly, we can agree 
that the primary objective of the Sherman Act was not limited to just 
preventing concerted action in restraint of trade or actions that 
monopolize trade. These were its prohibitions in a generic sense, 
but one of the fundamental purposes of the Sherman Act was to secure 
equality of opportunity for business regardless of size. 

You will remember that the Sherman Act grew out of economic con- 
ditions of the times. And these conditions were marked by a vast con- 
centration of financial power which came into the hands of a few. The 
result was that competition was injured, but it was more than that 
which caused concern. The real injury was to the businessmen driven 
out of the market and through them the public at large was injured. 

It was this oppression on thousands of individuals that brought 
about the public injury, which gave the Sherman Act its beginning. 

Now, I quote in my statement, here, several opinions of the Supreme 
Court, interpreting the Sherman Act, stating specifically that one of its 
intentions, and the fundamental purpose was to secure equality of 
opportunity. 

_ It is significant, I think, that in the Sherman Act the word “competi- 
tion” was not used. This may be because Congress did not legislate 
simply in support of an abstract concept, but was rather intending to 
protect the rights of the people. Certainly, one of ifs concerns was 
the arbitrary use of economic power to force smaller competitors out 
of business or to coerce them into selling out to or adjoining the com- 
bination. The right of freedom to trade on the part of individuals 
was manifestly intended to be protected by the Sherman Act. 
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So we may observe that those who see a conflict between the Sherman 
Act and the Robinson-Patman Act look at the purpose of the Sherman 
Act simply in terms of an abstract principle, namely competition. 
They do not see that competition was not the complete end but a means 
to an end which was to be served by the act. 

But let us meet the critics of the Robinson-Patman Act on their own 
ground by assuming that the Sherman Act was devoted to nothing 
more than requiring a state of competition. 

Can it then be said there is a fatal conflict between both laws? The 
answer is “No,” unless you assume that the public is only injured when 
there is a monopolization of trade. This presumes that unrestrained 
competition is not detrimental and herein we think lies the fallacy 
that destroys the argument used by those who are opposed to the 
Robinson-Patman Act. 

Now, obviously, where there is a wide variance between the size and 
financial power of competitors, the larger concerns can use predatory 
oractices to injure the ability of their smaller competitors to stay in 

usiness and compete with oe In other words, a method of com- 
tition fair among equals may be very unfair if applied where there 
is inequality of resources. And that is the point I want to make, that 
where you have equals, you can have a method of competition that is 
completely fair. They are both equal and they are both strong, but 
where there is a wide variance between the size and financial resources, 
then the same is not true. And we have seen it time and time again in 
the economic history of this country, that you cam have a serious situ- 
ation where Smaller competitors are driven right out of business. 
The Cuatrman. In other words, you mean unrestrained, fierce com- 


petition among unequals could throttle competition completely ? 

Mr. Bison. That is precisely the thought, Mr. Chairman. 

I have searched the books to try to find some statement that ex- 
presses that. I think this statement by Justice Brandeis did it, and 
I would like to take a minute to read it. 


Unrestricted competition, with its abuses and excesses, leads to monopoly, be- 
cause these abuses and excesses prevent competition from functioning properly as 
a regulator of business. Competition proper is beneficent, because it acts as an 
incentive to the securing of better quality or lower cost. It operates also as a 
repressive of greed, keeping within bounds the natural inclination to exact the 
largest profit obtainable. Unfair and oppressive competition defeats those pur- 
poses. It prevents the natural development which should attend rivalry and 
which gives success to those who contribute most to the community by their 
development of their own business and the exercise of moderation in the exaction 
of profits. It substitutes devious and corrupt methods for honest rivalry and 
seeks to win, not by superior methods, but by force. Its purpose is not to excel, 
but to destroy. 


Now, that is the end of the quotation from Justice Brandeis, and 
I think there he has stated the philosophy which makes the Robinson- 
Patman Act and the Sherman Act not in conflict but complementing 
each other. 

Now, we know from economic history that unfair, competitive prac- 
tices have brought about a destruction or a suppression of competi- 
tion. And we know that from a great many sources. We know it from 
the Federal Trade Commission investigation which began in 1928, and 
the final report was issued in 1934. We know it from the fact of the 
TNEC Committee investigation, and we know it by reading opinions 
of various court cases, and particularly the A. & P. case. 
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Now, those who find that conflict between the Sherman Act and the 
Robinson-Patman Act, we think, are thinking in terms of absolutes. 

For hundred and hundred of years, mankind has fought absolute 
political power because it leads to despotism. This same kind of power 
exercised individually and under the name of competition is now be- 
ing advocated in the economic sense by those who claim the Robinson- 
Patman Act restrains competition and there should not be any lim- 
itation imposed even when the process becomes oppressive and un- 
fair. For some reason, these detractors of the Robinson-Patman Act 
do not see that absolute power leads to monopoly in the economy, just 
as it leads to despotism in political society. They seem unable to un- 
derstand that unrestrained competition is self-defeating. And I think, 
Mr. Chairman, that is the point you were just making. It is self- 
defeating because it destroys itself. 

Therefore, we find as a matter of fact that the Sherman Act and 
the Robinson-Patman Act complement each other, for they deal with 
two phases of the same problem. 

But there is another misunderstanding, I think, on the part of peo- 
ple who claim there is a conflict between the Robinson-Patman Act 
and the Sherman Act, and that is the misunderstanding where they 
equate two terms. One is price discrimination and the other is price 
cuts. 

Now, you will often see it said, or hear it said, that the Robinson- 
Patman Act prevents price cuts. You will see a great many people 
confusing, especially those people who do not like the act, confusing 
price discrimination with price cuts. 

Now, there is in our opinion, a vast distinction, a real distinction, 
between a price discrimination and a price cut. 

Now, first of all, one of the clearest and most rewarding manifesta- 
tions of competition, today, is price cuts. Certainly, if the Robinson- 
Patman Act prevented price cuts it would be anticompetitive and it 
would be subject to the charges being made against it, because certain- 
ly we want price cuts so that the consumers can get the benefit of 
increased efficiency. 

I do not think, and I do not think that anyone who has studied the 
law thoroughly and completely and objectively, would agree that the 
Robinson-Patman Act prevents price cuts. 

Why doI say that? I would like to take a case history to prove it, 
right from experience. I might say at this point, here: You will find 
a great many of the people who argue against the Robinson-Patman 
Act on the basis of conflict with the Sherman Act argue from theory, 
only. They argue from theory but they do not go into the facts of the 
market place to ag: their theory, and I would like here, before this 
committee, to take the time to prove the opposite and prove it from 
actual facts in the market place. 

Now, one of the industries that has been most concerned with the 
Robinson-Patman Act for the last 19 years is the food distribution 
industry, and in that industry, as you know, you have thousands and 
thousands of small, medium, and large entrepreneurs competing day 
in and day out, not only in the retail but in the wholesale, the broker- 
age, and the manufacturing, all in the food field. 

_ Now, the Robinson-Patman Act is certainly an important statute 
in that industry. In fact, the act was passed with many of the bad 
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practices in mind that went on in that industry and it was passed for 
the very purpose of stopping some of those bad practices. 

Now, what do we find today in the retail food distribution industry? 
I will not try to give you my own statement of it. I would like to 
give you a statement of what we find on the basis of the report of 
A. C. Nielsen Co., which is a leading marketing research organization. 
This report says: 

It goes almost without saying that the majority of the owners, operators, and 
managers of today’s food markets are among the keenest, liveliest, most alert, 
and best informed people in any line of activity. They are competing intensely 
with one another, and also with other retail firms, for the lion’s share of the 
richest prize in the world—the annual individual income of the United States 
population. These retail food merchants must be on their toes to make the 
progress that has been evident since the end of the last war. And it may be 
confidently expected that they will remain well in the forefront, counted among 
the most aggressive and openminded leaders of the business world. 

Now, there we have evidence from a marketing research organiza- 
tion that conditions in the retail food industry are intensely competi- 
tive. That is another way, I think, of saying that equality of oppor- 
tunity prevails in the food distribution industry. As a result, con- 
sumers have benefited from the lower prices—it is not just competition, 
it is price competition, going on day in and day out. 

The Robinson-Patman Act, as I said, is a very important law that 
applies to thousands and thousands of transactions in the food distri- 
bution industry, daily. For anyone to say that that act prevents 
price cuts, they must just completely ignore one of the basic industries 
that is under the act. 

That, I think, proves that there is a vast distinction between a price 
discrimination on one hand, and a price cut on the other. 

Now, let me offer one more distinction between these two terms, and 
then I will proceed with the last paragraph of my report. <A price dis- 
crimination is giving an injurious price concession to one or two or a 
few buyers in a market. You sell to a few buyers at one price and you 
sell to hundreds or thousands of other buyers, competing buyers, at a 
lower price. 

Now, what does that mean? Does that mean that the buyers who 
receive the advantage, the discriminatory advantage, reduce their 
prices to the consumer? Very often they do not. 

We have one classic example of that in the Automatic Canteen case, 
where the Federal Trade Commission introduced evidence that Auto- 
matic Canteen received, and in some instances solicited, prices as 
much as 33 percent lower than prices quoted other competing candy 
purchasers. Yet. after the receipt of such large price advantages, 
Automatic Canteen did not correspondingly reduce the price it charged 
consumers. It did not offer consumers the price cuts which it could 
have given by reason of the discriminations it received. Here, as I 
say, we see the difference between a price cut and a price discrimi- 
nation. 

Now. mv closing remarks I want to address to the bill, H. R. 11, 
which I think is pending before the committee. and I wish to just state 
that we find as a result of the Standard Oil of Indiana case, that there 
has been a serious deterioration in the effectiveness of the Robinson- 
Patman Act. The reason is that that case held that the defense of 
meeting competition in good faith was an absolute defense. 
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I might say at this point, Mr. Chairman, I would like to introduce 
for the record, without reading, an analysis of the good faith defense, 
where I attempt to analyze the suggestions made by the Attorney 
General’s Committee report, where that report supports the result of 
that decision but does make some serious objections to some of the 
things that the court stated in its opinion. 

I would like to introduce this for the record, to show that the At- 
torney General’s report does not support the opinion of the Supreme 
Court in the Standard Oil case. 

(The document referred to follows :) 


THE “Goop FattH” MEETING OF COMPETITION DEFENSE 


Here the Attorney General’s Committee’s report affirms its support for the in- 
terpretation placed on this proviso in section 2 (b) of the act by the Supreme 
Court’s opinion in the Standard Oil case (340 U. S. 231). But at the same time 
the committee takes the position that the Court did not go far enough. For in- 
stanee, it recommends that this defense not be limited: (a) to meeting a com- 
petitor’s lawful price; (b) to meeting an equally low price; (c) to defensive 
actions in order to retain a customer; (d) to temporary situations where the 
discriminations do not become a part of a pricing system. 

In the Standard Oil case, the company’s defense was that its lower price to the 
jobbers it favored was “justified because made to retain them as customers * * *” 
(340 U. S. 231, 234). At another point in its opinion, the Court said: 

“Petitioner placed its reliance upon evidence offered to show that its lower 
price to each jobber was made in order to retain that jobber as a customer and 
in good faith to meet an equally low price offered by one or more competitors” 
(p. 236). 

The Court found that the core of the defense of meeting competition was that 
“wherever a lawful lower price of a competitor threatens to deprive a seller of 
a customer, the seller to retain that customer, may in good faith meet that lower 
price” (p. 242). [Emphasis supplied. } 

Later it described the practice permitted by the proviso by saying that it per- 
mits a seller “to retain a customer by realistically meeting in good faith the 
price offered to that customer, without necessarily changing the seller’s price to 
its other customers” (p. 250). [Emphasis supplied. ] 

In the Staley case, the Court rejected the contention that the good faith defense 
may be used to justify a price system which is otherwise unlawful. Referring to 
this contention, the Court said: 

“This startling conclusion is admissible only upon the assumption that the 
statute permits a seller to maintain an otherwise unlawful system of diserimi- 
natory prices, merely because he had adopted it in its entirety as a means of 
securing the benefits of a like unlawful system maintained by his competitors. 
But (see. 2 (b)) does not concern itself with pricing systems or even with 
all the seller’s discriminatory prices to buyers. It speaks only of the seller’s 
‘lower’ price and of that only to the extent that it is made ‘in good faith to meet 
an equally low price of a competitor.’ The act thus places emphasis on indi- 
vidual competitive situations, rather than upon a general system of competi- 
tion * * *” (324 U. S. 746, 753). [Emphasis supplied.] 

Thus, the Supreme Court held in clear concise language, that the good faith 
defense of meeting competition was intended to be a defensive means for a seller 
who desires to meet a temporary, specialized situation where one of his competi- 
tors has offered a lower lawful price to a customer of his, and is about to obtain 
an order because of such lower price which would result in depriving him of busi- 
ness he formerly handled. In such a situation, the Court’s interpretation of the 
act would allow the seller, in order to retain that customer, to meet his competi- 
tor’s lower price. 

“The defense in subsection (b) now before us, is limited to a price reduction 
to meet in good faith an equally low price of a competitor. It thus eliminates 
certain difficulties which arose under the original Clayton Act. For example, it 
omits reference to discriminations in price ‘in the same or different communi- 
ties * * * and it thus restricts the proviso to price differentials occurring in 
actual competition. It also excludes reductions which undercut the ‘lower price’ 
of a competitor’ (340 U. S. 231, 241, 242). [Italic supplied.] 
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In sharp contrast to these explicit limitations found by the Supreme Court in 
applying the good faith defense, the Committee’s report would weaken the act 
further by allowing persistent and continual price discriminations sustained over 
a long period of time as a part of an unremitting pricing practice. It would al- 
low such discriminatory practice to become a permanent part of the pricing sys- 
tem unless there was some showing of conspiratorial business conduct. 

It is obvious that if the courts followed the interpretation suggested by the 
Committee, the result would be a considerable weakening of the act beyond that 
point already reached in the Standard Oil case. 


Mr. Bison. There is an urgent need for action on H. R. 11, so we 
can close this loophole in the Robinson-Patman Act. 

Congressional approval of this bill will have a resounding effect in 
helping to restore national antitrust discrimination policy to its former 
potency and strength. 


This completes my statement, Mr. Chairman, and I thank you very 
much. 


(The complete statement of Mr. Bison follows :) 


STATEMENT BY HENRY Bison, JR., ASSOCIATE GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF RETAIL GROCERS 


I appear here today representing the National Association of Retail Grocers. 
My address is 917 15th Street NW., Washington, D. C. Headquarters offices of 
the association are located at 360 North Michigan Avenue, Chicago, Ill. 

The National Association of Retail Grocers is composed of independent retail 
food merchants operating stores in every State of the Union. Its members have 
a total of approximately 100,000 food stores. Affiliated with the national asso- 
ciation are over 400 State and local grocer trade associations. In June of this 
year the national association will hold its 56th annual convention, though it 
was originally founded in 1893. 

“Independent retail grocers” generally refers to operators with 10 or less 
multiunits. Those having 11 or more stores are usually called chains. On the 
basis of this definition, independent retail grocers had sales of $21,636 million 
in 1954, which amounted to slightly less than 65 percent of total grocery store 
sales in the United States. 

The members of the association are composed of independents with small, 
medium, and large size stores. Most of its members have an annual sales 
volume of approximately $250,000, but some 7,000 of its members have sales 
volumes under $100,000 a year, while approximately 15,000 members are in the 
supermarket classification. The operating methods range from service stores 
to complete self-service stores. 

With that background stated, I should like first to commend the members of 
this committee for devoting their efforts to a study of the antitrust laws. The 
House Judiciary Committee has long established a reputation as a vigorous and 
effective opponent of monopoly and monopolistic practices. In our view the 
service you have rendered—and are rendering—to preserve free and fair com- 
petition is truly in the public interest. Independent businessmen, who depend 
on the antitrust laws for their continued existence, know perhaps more than 
any other group of private citizens, the value of this committee in preserving 
not only our economic institutions, but our form of government and individual 
freedom itself. 

Therefore, we conclude it a privilege to appear before you and pledge our 
cooperation in aiding you in the important work you are doing. 

In my appearance before you today, I shall concentrate my remarks on the 
Robinson-Patman Act and the provisions of law relating to its enforcement. In 
doing this, we do not wish to give the impression that we consider other seg- 
ments of the antitrust laws unimportant. To say or even imply such a thing 
would be nothing short of ridiculous. 

Our primary concern for the Robinson-Patman Act is dictated by two facts. 
First, prior to 1936 when this act was passed, independent grocers found from 
bitter experience that laws which forbade monopoly and restraints of trade 
were not sufficient. It was not enough to secure the principle of competition if 
the public was not at the same time protected from competitive abuses used by 
large firms to harm or destroy their smaller competitors. I shall return to 
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this thought again when we consider the frequently repeated charge that there is 
a basie conflict between the Sherman Act and the Robinson-Patman Act. 

But at this time, all we want to point out is that the practical test of experi- 
ence showed conclusively that the Sherman Act and the other basic Federal 
anitrust laws in existence in the early 1930’s were not adequate to preserve com- 
petitive enterprise. 

It is not necessary to cite all the historical facts to support this point. It was 
these facts that prompted Congress in 1936 to enact the Robinson-Patman Act 
by a large majority. Numerous investigations were conducted which demon- 
strated beyond any doubt that coercive mass buyers were extracting discrimina- 
tory price preferences from their suppliers. Congressman Utterback, who was 
chairman of this committee in 1936, said in reporting on the measure to the 
House: “Your committee is of the opinion that the evidence is overwhelming 
that price discrimination practices exist to such an extent that the survival 
of independent merchants, manufacturers, and other businessmen is seriously 
imperiled and that remedial legislation is necessary.” 

I further cite, if there is need to do so, the final report of the Federal Trade 
Commission report on the chain-store investigation (S. Doc. 4, 74th Cong., 1st 
sess.). The Commission conducted an investigation over a 6-year period, and 
it found widespread discriminations being granted mass buyers which they were 
not entitled to by reason of any cost savings. Pure, raw threats and coercion 
on buyers were used to obtain such preferences. Manufacturers and processors 
were forced to yield to the exorbitant demands made upon them or risk the 
consequences of their failure to satisfy these demands by powerful buying 
organizations. 

The second reason we wish to emphasize the Robinson-Patman Act in our 
appearance here today is that it is this act which is the focal point for attack 
in the report of the Attorney General’s National Committee To Study the Anti- 
trust Laws. 

I do not wish to take your time today to discuss the numerous suggestions in 
this report for weakening the Robinson-Patman Act. Neither do I wish to dwell 
on the errors of omission and commission the majority of the Attorney General’s 
Committee made in its attack on the Robinson-Patman Act. Nevertheless, I have 
studied this phase of the Attorney General’s Committee report carefully. De- 
pending on one’s evaluation as to the meaning of some of its suggestions, it is fair 
to say that the overall effect of the report’s recommendations is somewhere be- 
tween a complete abandonment of antidiscrimination policy and a substantial 
devitalization of that policy. Either way the consequences to our economy and 
independent business concerns is very great. 

One aspect of the report of the Attorney General’s Committee dealing with the 
Robinson-Patman Act goes even beyond antitrust considerations and reaches a 
basic constitutional question. I refer here to the fact that in certain instances, 
such as where the Committee suggests that sections 2 (d) and 2 (e) of the Rob- 
inson-Patman Act can and should be interpreted under the general injury stand- 
ard contained in section 2 (a) of the act, the Committee seems to take the posi- 
tion that substantive changes in the act can be made without the approval of 
Congress. 

The report on the bill which later became the Robinson-Patman Act, which 
this committee of Congress made to the House, indicated that sections 2 (d) and 
2 (e) were to be applied under their own standard. This interpretation was 
followed by the court of appeals in the Corn Products case (144 F. (2d) 211, 215) 
and in the Elizabeth Arden case (156 F. (2d) 132, 1935). Yet the Attorney Gen- 
eral’s Committee takes the position that the Federal Trade Commission can, 
through “reinterpretation of the statute short of amendment,” read into sections 
2 (d) and 2 (e) the limitations contained in section 2 (a) with respect to the im- 
pact on general competitive conditions. 

The thought that making such a substantive change in the act, through what 
the Attorney General’s Committee terms “interpretive reform,” may be repug- 
nant to the Constitution, apparently did not concern the committee. 

Yet the Constitution provides that “All legislative powers herein granted shall 
be vested in a Congress of the United States, which shall consist of a Senate and 
House of Representatives” (art. I, sec. 8). And the Congress is empowered “To 
make all laws which shall be necessary and proper for carrying.into execution 
its general powers” (art. I, sec. 8). 

The separation of the legislative, executive, and judicial powers of the Federal 
Government is the cornerstone of our American constitutional system. In our 
opinion, it is not consistent with the letter and the spirit of the Constitution to 
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suggest, as the Attorney General’s Committee has done, that substantive changes 
in a statute may be made merely by interpreting it differently. Reasonable men 
may disagree over the wisdom of specific provisions in the Robinson-Patman Act, 
but so long as these provisions are not repealed or amended by Congress, it is not 
in keeping with our system of government to seek or promote substantive changes 
which would alter them without the action or approval of Congress. 

I should not like to consider the often repeated charge that there is a basic 
conflict in philosophy between the Sherman Act and the Robinson-Patman Act. 
This mistaken conclusion underlies much of the criticism of the act made by a 
majority of the Attorney General’s Committee. Unfortunately, the report of the 
Committee does not provide an analysis showing wherein and how they are in 
conflict with each other. 

First, let us understand what is meant by this charge. It seems fairly obvious 
that in substance it means that the intent and object of Congress in enacting the 
Sherman Act was contrary to what it intended when it passed the Robinson- 
Patman Act. In other words, that the object of the Robinson-Patman Act is 
antagonistic to the object of the Sherman Act. Both statutes work at cross pur- 
poses; they are mutually inconsistent or hostile and therefore antithetical. 

To examine the soundness of this position, we should first look at what Congress 
intended the purpose of the Sherman Act to be. 

A basic consideration was of course the desire to preserve and encourage those 
conditions in the market which gave the public the benefit of competition. But 
the primary object of the Sherman Act was not limited to preventing concerted 
action in restraint of trade or actions that monopolize trade. These were its 
prohibitions in a generic sense, but one of the fundamental purposes of the Sher- 
man Act was to secure equality of opportunity for business regardless of size. 
The Sherman Act, it will be remembered, grew out of the economic conditions of 
the times. These conditions were marked by a vast concentration of financial 
power which came into being as a result of combinations familiarly known as 
trusts. The result was that competition was injured, but it was more than that 
which caused concern. The real injury was to the businessmen driven out of the 
market, and through them the public at large was injured. It was this oppression 
on thosuands of individuals that brought about the public injury which gave 
birth to the act. 

Supreme Court Justice McReynolds stated this in 1928 when he said: “The 
Sherman Act was intended to secure equality of opportunity and to protect the 
public against evils commonly incident to monopolies and those abnormal con- 
tracts and combinations which tend directly to suppress the conflict for advan- 
tage called ‘competition’ * * *” (U. 8. v. American Linseed Oil Co., 262 U. S. 
371, 388). The same thing was said by the Supreme Court in Ramsay v. Assoc. 
Bill Posters of the U. 8. and Canada, et al. (260 U. S. 501, 512) where it held 
that “The fundamental purpose of the Sherman Act was to secure equality of 
opportunity and to protect the public against evils commonly incident to destruc- 
tion of competition through monopolies and combinations in restraint of trade.” 

It is perhaps significant that Congress did not use the word “competition” in 
the Sherman Act. This may have been because, as is indicated above, Congress 
did not legislate simply in support of an abstract concept, but rather intended 
to protect the rights of the people. Certainly one of its concerns was the arbitrary 
use of economic power to force smaller competitors out of business, or to coerce 
them into selling out or joining with the combinations. The right of freedom 
to trade on the part of individuals was manifestly intended to be protected by 
the Sherman Act. 

So we may observe that those who see a conflict between the Sherman Act and 
the Robinson-Patman Act look at the purpose of the Sherman Act simply in terms 
of an abstract principle, namely competition. They do not see that competition 
was not the complete end but a means to an end which was to be served by the 
act. 

But let us meet the critics of the Robinson-Patman Act on their own ground 
by assuming that the Sherman Act was devoted to nothing more than requiring 
a state of competition. Can it then be said there is a fatal conflict between both 
laws? The answer is “No” unless you assume that the nubilic is only injured when 
there is a monopolization of trade. This presumes that unrestrained competi- 
tion is not detrimental and herein lies the fallacy that destroys the argument used 
by those opposed to the Robinson-Patman Act. 

Obviously, where there is a wide variance between the size and financial power 
of competitors, the large concerns can use predatory competitive methods to 
injure the ability of their smaller competitors to stay in business and compete. 
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In other words, a method of competition fair among equals may be very unfair 
if applied where there is inequality of resources. Mr. Justice Brandeis expressed 
this thought and made it in more convincing terms when he said: 

“Unrestricted competition, with its abuses and excesses, leads to monopoly, 
because these abuses and excesses prevent competition from functioning proper- 
ly as a regulator of business. Competition proper is beneficent, because it acts 
as an incentive to the securing of better quality or lower cost. It operates also 
as a repressive of greed, keeping within bounds the natural inclination to exact 
the largest profit obtainable. Unfair and oppressive competition defeats those 
purposes. It prevents the natural development which should attend rivalry 
and which gives success to those who contribute most to the community by 
their development of their own business and the exercise of moderation in the 
exaction of profits. It substitutes devious and corrupt methods for honest ri- 
valry and seeks to win, not by superior methods, but by force. Its purpose is 
not to excel, but to destroy” (the words of Justice Brandeis, pp. 55-56). 

Certainly economic history has established the fact that unfair competitive 
practices have themselves brought about a destructive suppression of compe- 
tition detrimental to the general public. I have mentioned the Federal Trade 
Commission investigation prior to the Robinson-Patman Act. But other search- 
ing investigations, such as those conducted by the Temporary National Economic 
Committee, also support this conclusion. And in the food distribution industry, 
one need only read Judge Lindley’s opinion in the A. & P. case (67 F. Supp. 
626) to see how unrestrained competition can be used as a weapon to destroy 
competition itself. 

Thus, those who find a conflict between the Sherman Act and the Robinson- 
Patman Act think in terms of absolutes. For hundreds of years mankind has 
fought absolute political power because it leads to despotism. This same kind 
of power exercised individually and under the name of competition is now being 
advocated in the economic sense by those who claim the Robinson-Patman Act 
restrains competition and there should not be any limitation imposed even 
when the process becomes oppressive and unfair. For some reason these de- 
tractors of the Robinson-Patman Act do not see that absolute power leads to 
monopoly in the economy, just as it leads to despotism in political society. 
They seem unable to understand that unrestrained competition is self-defeat- 
ing. Therefore, we find that as a matter of fact the Sherman Act and the 
Robinson-Patman Act complement each other for they deal with two phases of 
the same problem. 

But there is another basic misunderstanding by those who contend there is a 
conflict between the Sherman Act and the Robinson-Patman Act. Very often 
they will say the Sherman Act tells business to compete and the Robinson- 
Patman Act tells them they cannot compete. 

Now anyone who has carefully examined these laws with objectivity knows 
this is not so. But rather than spend a great deal of time going into details, 
it may suffice to point out the erroneous conclusion which seems to be at the 
core of the charge that the Robinson-Patman Act forbids businessmen from 
competing. 

Stated simply, those who adhere to this thinking assume that there is no dis- 
tinction between “price discriminations” and “price cuts.” One of the clearest 
and most rewarding manifestations of competition at work is price cuts, and 
certainly if the Robinson-Patman Act prevented competition from asserting 
itself through price reductions to the consumer, it would be anticompetitive in 
effect. But national policy can be against price discrimination without being 
anticompetitive. And those who find so much fault with the Robinson-Patman 
Act have yet to present a factual case history where the prevention of harmful 
price discriminations has prohibited price cuts from being passed on to consumers. 

It is no wonder that convincing factual proof of this nature has not been pro- 
duced for the evidence to the contrary is overwhelming. 

The food distribution industry is an excellent example demonstrating that the 
Robinson-Patman Act encourages price competition. And this industry is a par- 
ticularly good place to test the effect of the act, because close to a half a million 
enterprises of all sizes from the largest to the smallest are engaged in it. In 
fact, the act itself was written to a large extent with food distribution in mind. 

What do we find after 20 years of the Robinson-Patman Act? Let me quote 
from a report of the A. C. Nielsen Co., a leading marketing research organization : 

“It goes almost without saying that the majority of the owners, operators, and 
inanagers of today’s food markets are among the keenest, liveliest, most alert, 
and best informed people in any line of activity. They are competing intensely 
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with one another, and also with other retail firms, for the lion’s share of the 
richest prize in the world—the annual individual income of the United States 
population. These retail food merchants must be on their toes to make the 
progress that has been evident since the end of the last war. And it may be 
confidently expected that they will remain well in the forefront, counted among 
the most aggressive and openminded leaders of the business world.” 

Intensely competitive conditions in retail food distribution have prevailed 
because this field has been open for small firms to enter, prosper, and grow, 
This is another way -.of saying that equality of opportunity has prevailed. 
Consumers have benefited from substantial progress in improved distribution 
techniques and other advancements that have come about within the last 
two decades under the Robinson-Patman Act. Anyone who visits a modern food 
store of today or who will take time to observe the vigorous price competition 
that goes on day by day for the consumer’s food dollar will see factual evidence 
that the effect of the Robinson-Patman Act has been to encourage price cuts 
and promote competition. 

Those who contend the act harms the competitive process almost invariably 
argue their case on a theoretical basis. Unfortunately they have not tested 
the soundness of their arguments by examining markets where the Robinson- 
Patman Act has had an important role in shaping policy. If this act is as 
bad as they say it is, it should not be too difficult to prove this from 19 years 
of experience under the law. 

But if the opponents of the act are not willing to do this, and prefer to rely 
entirely on theory to support their position, we would ask them to reexamine 
the basis of their supposition that price discriminations and price cuts are two 
forms of the same thing. 

Actually they are quite different. Price cuts, if they are to have maximum 
benefits in a market, must be available to all competing buyers in that market. 
Price discriminations, by their very nature, are not given to all buyers in 
a market. They are given to a few buyers who, because of their financial 
resources are able to abuse their buying power to gain an unnatural and over- 
powering advantage over their nonfavored competitors. It is frequently implied 
that the recipients of price discriminations are the efficient, while those who 
are the victims of this practice are the inefficient. This is patently absurd, 
for certainly superior resources and a willingness to abuse them is not a 
measure of efficiency, but nevertheless the assumption that the “inefficient” are 
protected by the act is the underlying foundation for the unjustifiable attacks 
being made on this law. 

That consumers do not benefit from price discriminations is a matter of 
record. In the Automatic Canteen case (346 U. 8S. 61), the Federal Trade Com- 
mission introduced evidence that Automatic Canteen received, and in some in- 
stances solicited, prices as much as 33 percent lower than prices quoted other 
competing candy purchasers. Yet after the receipt of such large price advan- 
tages, Automatic Canteen did not correspondingly reduce the price it charged 
consumers. It did not offer consumers the price cuts which it could have given 
by reason of the discriminations it received. Here we see from actual experience 
one basic difference between price discriminations and price cuts. 

Gentlemen, my closing remarks are directed to the urgent need for passage 
of H. R. 11, which is now pending before this committee. Since the decision 
of the Supreme Court in the Standard Oil case (340 U. S. 231)—we have ob- 
served a gradual deterioration in the effectiveness of the Robinson-Patman Act. 
The defense of meeting competition was held by the Court in this case to be 
absolute, regardless of the competitive injury caused by the discrimination. 
Although the report of the Attorney General's Committee approves the “result” 
of the Standard Oil decision, I can think of no better argument in favor of 
H. R. 11 than to quote from a part of the Committee’s report dealing with an- 
other section of the Robinson-Patman Act. (This may help also to demonstrate 
the inconsistent reasoning the Committee used in support of its recommendations 
with respect to the act). 

In the report, the Attorney General’s Committee points out that “the Supreme 
Court has recognized [that] in any reasonable implementation of antitrust ob- 
jectives, ‘the crucial fact is the impact of the particular practice on competi- 
tion, not the label it carriers’ ” (p. 192). 

Here we have the basic reason in support of H. R. 11. When a discrimination 
is of such seriousness that it may injure competition substantially or tend to 
create a monopoly, good faith should not be controlling and paramount to the 
larger interests of the public. The controlling consideration should be the 
impact of the practice on competition. 
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We thought Congress intended this result when it enacted the Robinson- 
Patman Act, but the Supreme Court has held otherwise. This turn of events 
now finds us with an act to prevent harmful price discriminations actually 
justifying them. The weakness of the present law is such as to give cause for 
concern that the act will become so unmeaningful and impotent as to be a 
dead letter. Time is of the essence, and on behalf of the members of the National 
Association of Retail Grocers, I urge the committee to report H. R. 11 favorably 
for approval by the House of Representatives. 


Congressional approval of this bill will have resounding effect in helping to 
restore national antidiscrimination to its former potency and strength. 

Thank you. 

The Carman. I want to compliment you. You have been very 
helpful to us this morning. 

I personally like your clear expressions and your crisp opinions. 

Mr. Bison. Thank you, Mr. Chairman. 

The CHarrman. We will now hear from Mr. Watson Rogers, the 
National Food Brokers Association. 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL FOOD 
BROKERS ASSOCIATION 


Mr. Rogers. My name is Watson Rogers. I am the full-time, sal- 
aried president of the National Food Brokers Association, whose office 
is in the Munsey Building, Washington, D. C. 

Mr. Chairman, you and the members of your committee should be 
commended for making this thorough investigation of our antitrust 
laws and of the report of the Attorney General’s National Committee 
to study our antitrust laws. Already, the difference between the two 
studies is apparent. You are obviously interested in the facts—you 
have called all interested parties in to give you facts and views. You 
are seeking a complete, a full rounded picture of what is the present 
situation. 

The same cannot be said of the report of the Attorney General’s 
Committee. That appears to be the work of a limited group, ex- 
changing and refining their own views and ideas, sincere though they 
may be. Only a few have been heard.in support of the report. 
Mainly, they have been members of the Attorney General’s Cons 
mittee. I believe the records will show that just as many members of 
that committee have appeared to oppose it. We have not yet heard 
from the rest of that group. 

I am sure you will agree, from the testimony you will gather, that 
the great majority of the men in the marketplace who know and live 
with these problems, condemn this report. They feel it definitely 
weakens our antitrust laws, doing a great disservice not just to inde- 
pendent businessmen, but to our great American public. 

The Cuatrman. Do you agree with the opinion of the gentleman 
who just addressed us so brilliantly, Henry Bison, that it was unfair 
not to have retail organizations represented on the Attorney Gen- 
eral’s Committee ? 

Mr. Rogers. I certainly do, sir. I certainly do. 

Mr. Chairman, the work being done by your committee is most im- 
portant to our economy. Without a strong antitrust law system, this 
country would head straight for the shoals of monopoly, there to 
founder and succumb to the lapping waves of some dangerous “ism,” 
alien to our way of life. 
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Both major political parties have recognized the problem for many 
years. Most recently, prior to the 1952 elections, a group representing 
small business organizations met with both candidates for President. 
Mr. Eisenhower, in a verbal statement and in a confirmation written 
in a letter—on October 16, 1952—gave us his assurance that he stood 
for effective enforcement of strong antitrust laws. I quote his letter: 

At my conference today with you and representatives of other national asso- 
ciations of American industry and business, you asked for my views concerning 
the protection of business from monopoly, and particularly concerning the pro- 
visions of our antitrust laws against unfair and discriminatory pricing practices 
that are destructive of competition and free enterprise. 

I am opposed to all unnecessary governmental restriction and regulation of 
private enterprise. I favor with equal vigor the maintenance and effective 
enforcement of the necessary basic safeguards to free American enterprise. 
These are provided in our antitrust laws and in those laws supporting fair com- 
petitive pricing practices. I shall oppose any legislation which will weaken them. 

American business cannot prosper and contribute in growing measure to our 
national well-being unless the opportunity to engage in business and to provide 
consumers with new and better products and services is vigilantly preserved. 
Our laws against unfair and destructive pricing practices as well as other prac- 
tices leading to monopoly must be fearlessly, impartially, and energetically 
maintained and enforced. 

I am for such necessary rules of fair play because they preserve and strengthen 
free and fair competition, as opposed to monopolies which mean the end of 
competition. I am for a realistic enforcement of them which they have not had 
during the past 20 years. 

Sincerely, 


Dwicnut D. EISENHOWER. 

The Cuarrman. That is a very splendid statement. I think every- 
one would agree with it. 

Mr. Rocrrs. The Democratic candidate for President gave us the 
same kind of assurance. These assurances were expressed in both 
party platforms. 

Why do I mention them now? Mr. Chairman, if it is officially de- 
termined from your exhaustive investigations that these recommenda- 
tions do indeed recommend weakening of the antitrust laws—as the 
overwhelming majority of representatives of small business fear they 
do—then in this case your committee will have the facts for the ad- 
ministration, the President, and the Attorney General, that will show 
them that the aforementioned recommendations are contrary to all 
their expressed beliefs and promises about strong antitrust laws. We 
feel sure that the facts you can and will compile would give oppor- 
tunity to the Attorney General to repudiate the report before he for- 
mally makes recommendations to the President, and in turn to the 
Congress. 

But perhaps more important, it will prevent the Government agen- 
cies themselves from being instigated into ignoring the existing law, 
and into establishing their own “administrative interpretations” in 
line with the Attorney General’s Committee’s recommendations. One 
of the most dangerous aspects of these recommendations is that the 
conduct of the executive agencies under the President is very much 
involved. He isresponsible for what those agencies do. 

Mr. Chairman, rarely has small business been so apprehensive about 
its future. Not only have leaders of small business organizations been 
meeting here in Washington to discuss this problem, but in local areas 
all over the Nation, businessmen in different fields have been meeting 
to discuss this subject and to take action. Schemes to destroy the 
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antitrust laws are schemes against them and they are greatly aroused. 

I want to confine my statement largely to certain allegations made by 
the Attorney General’s Committee on pages 188 to 193 of its ee 
regarding brokers. Thus, the report aliaams that brokers are middle- 
men, that they compete with other middlemen in performing the same 
marketing function; and that these other middlemen ought to receive 
middleman commissions the same as pure independent brokers. 

It would be charitable to label these allegations regarding brokers 
as being plain misleading. Every processor, wholesale grocer, chain 
and retail grocer knows they are not true. 

This report containing allegations as deliriously false as these alle- 
gations regarding brokers, belongs in the wastebasket, and not on h- 
brary shelves. Yet being dignified by the incorrect classification of a 
“Government study” it will be placed on many library shelves. And 
thus it will be referred to by many people not familiar with the 
operations of business, or with food Fvdiantiry sales and marketing, or 
with the nature and purpose of our antitrust laws. 

How serious is this threat? Well, consider this statement made by 
the Attorney General on May 3 in a talk to the trade association section 
of the chamber of commerce in regard to this report. I quote: 

For the first time since the Sherman Act was passed, the report surveys major 
decisions under the Sherman, Clayton, Robinson-Patman, and Federal Trade 
Commission Acts. Thus, gathered in one place is a coherent statement of a 
prevailing view on major antitrust issues. This report should be a real help to 
businessmen and their counsel who seek in good faith to live within the law. I 
commend it to your consideration for it is an important milestone in clarification 
of antitrust law. 

Now this is the statement made by a man who is supposed to be 
studying the report to see whether or not any of it should be made the 
policy of the administration. Obviously he has let slip in this way 
that he feels the report’s recommendations should be adopted. Up 
until now he has countered all questions on the report with the state- 
ment that he plans to study it. Evidently that claim can no longer 
be made. 

Unless it is unmasked, that report will do tremendous damage in 
the guise of an unbiased, impartial study, which it is not. That is 
why it is so important for your committee to expose this report and 
to show the American public, particularly those interested in getting 
the truth about our antitrust laws, what the true situation is. Again 
I say, Mr. Chairman, you and the members of your committee deserve 
great credit for undertaking this vital investigation. 

Now let me give you the facts—let me tell you the truth—as to what 
a food broker is. 

The National Food Brokers Association is an unincorporated non- 
profit membership trade association organized in 1904, and its present 
membership consists of approximately 1,800 independent food broker- 
age firms resident and doing business in all the market areas through- 
out the 48 States of America. 

Mr. Maerz. My understanding of the report is that there is a rec- 
ommendation that Congress enact legislation to allow payment in the 
form of brokerage to buyers. Is that correct ? 

Mr. Rocrrs. That is right, and I cover that just a little later here. 
That is one of their definite recommendations to Congress, that you 
amend section 2 (c), which I will discuss, and another recommenda- 
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tion which causes great concern is the recommendation for adminis- 
trative interpretation reform under section 2 (b). They do not = 
to come to Congress with that. They say they will take care of that, 
themselves. 

Mr. Maerz. The Department of Justice has not recommended a 
bill to the Congress to carry out this recommendation, is that correct ? 

Mr. Rogers. Not yet, as I understand. I saw in the trade press that 
the gentleman who serves as secretary of this committee, will have 
the responsibility of liaison on the recommendations to Congress. 
That is his job, serving as secretary of the committee, and he will be 
the boy to sell it to Congress, apparently. 

These food brokerage firms are independent contractor sales repre- 
sentatives for many thousands of food manufacturers, canners, and 
processors, and they negotiate sales for their principals to all of the 
wholesale buyers in the food industry, including wholesale grocers, 
chains, institutional and industrial users. To sum up, they are em- 
ployed and compensated by their principals, the manufacturers, can- 
ners, and processors. In these respects they function for the manu- 
facturers, canners, and processors much like the salaried employee 
salesmen, whose job is to sell their employer’s products. 

Food brokers work on a commission basis getting paid only when 
sales are made. According to the latest census figures, the cost of 
selling through brokers is Jess than one-third of the average cost of 
selling through salaried salesmen. That is why today the majority 
of a processors in this Nation sell their products through food 
brokers. 

I have given you this brief description of what food brokers are in 
order to emphasize at the outset the fact that food brokers see more 
intimately the day-to-day competitive practices in all the market areas 
of the Nation than any other group in the industry. In stating this 
as a fact, I should add that I myself have spent 32 years in three 
different branches of the food industry. 

The pure independent food broker to whom the committee report 
refers, is not a middleman in any legal, or factual sense of the term. 
He is a part of the seller’s sales department, the same as the seller’s 
own salaried salesmen. He does not buy or sell goods for his own 
account and profit. He is a salesman, pure and simple, employed by 
sellers and paid commissions by sellers for his services in negotiating 
sales of their goods. 

The middlemen for whom the committee’s report is solicitous, are 
buyers and sellers of goods for their own accounts. 

That these are the facts regarding the pure independent broker, all 
manufacturers, canners, processors, and others, in the food industry 
will tell you if you but ask them. A good example of the view of the 
manufacturer was contained in the Congressional Record for Monday, 
April 25, 1955, Appendix, pages A2696-2697. There, Congressman 
Willis vigorously challenged the loose statements underlying the 
recommendations of the Attorney General’s Committee and he made 
a part of the record a letter he received from the California & Ha- 
waiian Sugar Refining Corp., dated April 21, 1955. This letter 
expressed that company’s strong opposition to the Committee’s recom- 
mendation regarding the brokerage section of the Robinson-Patman 
Act. The letter pointed out the dangers of the Committee’s recom- 
mendation and concluded with one of the clearest descriptions of 
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what a food broker is that I have ever seen. I am taking the liberty 
of quoting California & Hawaiian Sugar Refining Corp.’s letter 
describing a food broker, as follows: 

The payment of brokerage to a buyer is a merchandising absurdity. A bona 
fide broker is the seller’s sales representative; his function is to give sales 
service. In the nature of things a broker employed by a buyer cannot and 
will not do this job. A more honest and descriptive name for a broker acting 
for a buyer is purchasing agent. His interests are eSsentially adverse to 
those of the seller, and no seller would ever voluntarily agree to pay him. 
This practical inability of such a broker to give any service of value to a seller 
justifies the present outright prohibition of brokerage in such a case. Any 
payment to such a broker is in practical effect a payment to a buyer’s purchasing 
department and results in unfair discrimination as between competing buyers. 

Now, since a food broker is a part of his principal’s sales depart- 
ment, it is likewise a merchandising absurdity to say that he com- 
petes with his principal’s buyers. Moreover when the food broker 
performs this service he covers all outlets in his territory, not just 
a select few. In other words, the food broker’s sales service like 
the sales service of a seller’s own employee salesmen, is aimed entirely 
at building up acceptance of his principals’ products in every corner 
of the broker’s territory, thereby to achieve the greatest possible 
volume of sale for his principals in the whole market. 

On the other hand, the dummy buying brokerage house performs 
its distributive service for the purpose of securing discriminatory 
prices for itself. 

The language of section 2 (c). and the congressional committee re- 
ports explaining that language shows beyond all possible reasonable 
doubt that there is no requirement in section 2 (c) that any seller hire 
a broker and there is no requirement that if he hires a broker as to 
what, when, or how he shall pay that broker. By the same token there 
is no requirement that a seller hire his own employee salesmen to sell 
his goods. As the House Judiciary Committee report on the bill to 
enact section 2 (c) pointed out: 

Which method is chosen depends presumptively upon which is found more 
economical in the particular case; 

Section 2 (c) prohibits a method of price discrimination which in 
fact and in substance is one of the most transparent subterfuges ever 
used to cover up price discrimination which is deadly to independents 
who are trying to remain independent. 

Like all subterfuges, it obscured the real truth that the allowance 
of brokerage in end result, meant granting the mass buyer a price dis- 
crimination which was not available to the great mass of independent 
buyers, big and little, who were in no position to exert the influence 
or pressure such as was exerted by the coercive mass buyers. 

In investigations during the years prior to the enactment of the 
Robinson-Patman Act, Congress found this price discrimination prac- 
tice on the part of mass buyers to be so widespread and so injurious 
to competition as to be one of the major factors contributing to the 
tendency of the mass buyers toward monopoly. 

A brief look at the record will show beyond doubt that section 2 (c) 
of the Robinson-Patman Act has achieved universal acceptance by 
the great mass of hundreds of thousands of independent enterprises 
in America, the producer-sellers and the distributor-buyers whose in- 
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dustry, efficiency, and independence have been the mainstay of free, 
competitive enterprise as opposed to monopoly control. 

We are confident that food canners, processors, and manufacturers, 
big and little, for the most part do not want the return of pre-1936 
price discrimination practices or license to discriminate in price. Many 
sellers are in no position to resist coercive power of a big buyer. 
However, if the sellers have at their back legal prohibitions like sec- 
tion 2 (c), they can look their coercive buyer in the eye and tell him 
that the price discriminations demanded are against the law. This is 
one of the great protections the Robinson-Patman Act gives the hun- 
dreds of thousands of independents against the coercive influence of 
mass buyers. 

The Attorney General’s Committee report has adopted the propa- 
ganda, that the section 2 (c) prohibition discriminates in favor of dis- 
tribution through food brokers against other types of marketing or- 
ganizations. A reading of the language of section 2 (c) as clearly in- 
tended by the Congress discloses that this charge grossly misrepresents 
its language. 

It is important to remember that food brokers were functioning for 
more than a century before the Robinson-Patman Act was passed. 
They are not children of that law. Their primary growth as an 
essential economical functioner in food distribution occurred before 
the passage of the Robinson-Patman Act. The food broker and his 
function became necessary as the need for a national market by in- 
dependent producers everywhere became practical and important in 
the growth of the food industry. 

Food brokers have increased in numbers and in volume of business 


negotiated for their principals, not due to any artificial whe or re- 
ac 


straints, special privileges or favors, but due entirely to the fact that. 
they perform a sales service more economically than any other sales 
service their principals might employ. Anytime a principal finds a 
sales service more economical than that performed by his brokers, the 
brokers will lose his business. 

The food-broker type of sales representation has been proven over 
a period of more than 100 years to be a major contribution to the 
public interest in maximum production, distribution, and sale of 
food and grocery products at reasonable prices. 

Gentlemen, in this foregoing statement I believe I have given you 
facts—facts that disprove every false allegation made by the At- 
torney General’s Committee in regard both to food brokers and to 
section 2 (c) of the Robinson-Patman Act. It is our plea that you 
will weigh the facts against the allegations and recommendations 
made by that Committee. And now, Mr. Chairman, I would like 
to discuss briefly the recommendations of the Attorney General’s 
Committee’s report on section 2 (b) of the Robinson-Patman Act. 

Adoption of the Committee’s recommendation to make good faith 
meeting of competition an absolute defense to continual and persist- 
ent price discrimination is just as dangerous as adoption of the Com- 
mittee’s recommendation to emasculate the prohibition in section 2 
(c). Either one would inevitably lead to a two-price system—one 
price for big coercive buyers and a higher price for the independents 
and smaller chains with whom they compete. History shows that 
under such two-price system, the trend of the few very large units 
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toward monopoly would be accelerated, while the trend of the many 
small units toward extinction would likewise be accelerated. 

The opponents of the Robinson-Patman Act have placed great 
stress in their propaganda on the need for meeting competition in 
good faith. Everyone believe in competition. In fact, the food 
brokers of America would be the first to object if their principals 
were not permitted to meet competition. Wire and phone calls are 
exchanged daily between the food brokers and the manufacturers they 
represent discussing the prices of competitors and the need for low- 
ering prices where it is required to meet competition. 

However, it seems to us that if a seller can meet competition with 
one buyer he should give that same consideration to competing buyers 
in the same market. Otherwise, it encourages the shameful practice 
of granting price discrimination to a few, which eventually would 
destroy competition rather than promote it. That is why the food 
industry feels there is such a great need for the passage of H. R. 11 
and S. 11 by this Congress. 

This, I think, shows the food brokers’ concern, not merely for him- 
self, but for the entire food industry. For, Mr. Chairman, if we 
wanted to be shortsighted, food brokers would often profit if their 
principals were permitted to discriminate “in good faith” in favor 
of some customers. They would be paid on their sale whether or not 
a discriminatory price was granted. 

But the food broker has to be farsighted. He has to look ahead. 
And he sees that under such two-price system it would not be long 
before a large segment of his customers would be out of business. 
When the food business or any business gets into the hands of a few, 
ther: it is dangerous. There would not then be a need for many food 
brokers, because there would not be many distributors left. 

And we hope that your committee, too, in making its reeommenda- 
tions will look to a period of 3 years from now, and 10 years and longer, 

One more point on this. There has been too much sly reference, too 
much propaganda referring to price cutting as being the subject of 
this good faith question. That is not true. There is no limit to 
price cutting. The restriction applies only to price discrimination. 

In conclusion, Mr, Chairman, I plead with this committee to ferret 
out the true facts in the market place. Isn’t the testimony of inde- 
pendent functioners in the market place, from the processor to the 
retailer, of great importance in your search for the facts in order 
for you to recommend a sound program that will preserve equality 
of opportunity ? 

Mr. Materz. Mr. Rogers, at page 191 of the Attorney General’s 
Committee’s report the following statement is made: 

Joint buying organizations for pooling the resources of small-business men have 
suffered from “rigid brokerage” clause enforcement. In our opinion, the virtual 
legal monopoly conferred by section 2 (c). of one type of middleman clogs 
competition in the channels of distribution and exacts tribute from the consumer 
for the benefit of the special business class. 

Do you have any comment on that statement ? 

Mr. Rocers. There was one group that has used exactly that propa- 
ganda in order to try to get brokerage, and some time I would like 
to give you the details on that. There are the so-called buying groups. 
Incidentally, I was in charge of the first one in the State of Okla- 
homa. In the wholesale grocer’s house where I worked for 13 years, 
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we organized one of the first voluntary buying groups in Oklahoma. 
_ had our buying office in Chicago. There were several groups like 
that. 

When Congress saw what was happening before 2 (c) that was 
destroying independent business, they wrote 2 (c) in there to bar all 
plans of giving brokerage to buyers. This group mentioned pre- 
poy had set up their Sapien office and they wanted to pose both 
as brokers and as buyers. 

Now, I would like to read just a little of what California-Hawaiian 
Sugar Co. says. I think it will explain that thoroughly. They say: 

The payment of brokerage to a buyer is a merchandising absurdity. A bona 
fide broker is the sellers’ sales representative; his function is to give sales 
service. In the nature of things a “broker” employed by a buyer cannot and 
will not do this job. A more honest and descriptive name for a broker acting 
for a buyer is purchasing agent. His interests are essentially adverse to those 
of the seller, and no seller would ever voluntarily agree to pay him. This 
practical inability of such a broker to give any service of value to a seller 
justifies the present outright prohibition of brokerage in such a case. Any 
payment to such a broker is in practical effect a payment to a buyer’s purchasing 
department and results in unfair discrimination as between competing buyers. 

It is felt by all the sellers I think in the industry that you cannot 
serve two masters. If I am setting up a brokerage office and I am 
owned by the buyer, I cannot give true sales service to the seller. My 
interest is with the buyer. As this letter says, I am purchasing agent. 
Instead of doing an effective sales and merchandising job for the 
seller, my job is to go out and beat the sellers down. Therefore, the 
sellers themselves say you cannot be a true sales agent if you are under 
the control of and are owned by the buyer. 

According to the way this statement reads, what you would have 
to do for certain buyers to reecive brokerage is let the bars down. 
Let A. & P., and everybody else, again set up their brokerage offices. 

I want to say this Colonel Rowe brought out something I didn’t 
know, before the Senate Small Business Committee. It was the 
United States Wholesale Grocers Association. He said that when 
the Robinson-Patman Act was being framed, it was his association 
that drew up the first draft of the Robinson-Patman Act, including 2 
(c). And he said the Food Brokers Association didn’t even know 
about section 2 (c) until they saw the draft. That was not put in 
there for the protection of the food brokers, but it was put in there 
to cover up the loophole which was proven to be one of the biggest 
discriminations which was driving independent business people out 
of business in this Nation. 

Mr. Materz. Thank you. 

The Cuatrman. It has been good to hear from you, Mr. Rogers, 
and we are very grateful to you for telling us about the Food 
Brokers Association. Weare happy to have your statement. 

Mr. Rogers. Thank you very much, Mr. Chairman. 


STATEMENT OF GEORGE H. FRATES, WASHINGTON REPRESENTA- 
TIVE, NATIONAL ASSOCIATION OF RETAIL DRUGGISTS 


The Cuatrman. The next witness is Mr. George Frates of the 
National Association of Retail pres. 
Mr. Frares. My name is George H. Frates. I am the Washington 


representative of the National Association of Retail Druggists. Our 
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office is in the National Press Building and our headquarters is in 
Chicago. 

A legal analysis of the Brownell’s Committee report as it concerns 
fair trade: 

The United States Attorney General’s Committee réport on the 
antitrust laws consists of some 400 printed pages. Dealing with 
resale price maintenance and fair trade, the report consumes only 5 
pages of which more than a full page is taken up by court citations. 
With a dry and nonfactual review of the legislative history of the 
enactment of the State fair trade acts and the Miller-Tydings Act 
amending the Sherman Act and the McGuire Act amending the 
Federal Trade Commission Act, the Committee report on this subject 
matter by a majority of the membership concludes with the recom- 
mendation that Congress— 
repeal both the Miller-Tydings amendment to the Sherman Act and the McGuire 
amendment to the Federal Trade Commission Act, thereby subjecting resale 
price-maintenance and other price-fixing practices to those Federal anti-trust 
ere which safeguard the public by keeping the channels of distribution 
ree. 

Recognizing the existence of a difference of opinion, we cannot, 
however, reconcile the Committee’s utterly inconsistent premises, and 
the complete disregard of experience in the market place, legislative 
interest, and affirmative court adjudications in approaching the fair 
trade concept. 

The Committee’s report acknowledges with approval the following 
premises, with which we concur: 

(a) That the general objective of the antitrust laws is the promo- 
tion of competition in open markets, which could decisions hold that 
the antitrust laws should be construed in the context of this broad and 
practical conception, to avoid restraint of trade and monopoly ; 

(6) That monopolies as the courts have construed them are those 
situations where a single seller, or a group of sellers acting in concert, 
have control of the market price and tend to exclude competition. 
(This requirement is satisfied even if there is no showing that prices 
have been raised or competitors actually excluded from the field. In 
this respect the report cites with approval the United States Supreme 
Court case of the American Tobacco Company v. United States (328 
United States 781 (1946) ) in which the court held “that the material 
consideration in determining whether a monopoly exists is not that 
prices are reaised and that competition actually is excluded, but that 
power exists to raise prices or to exclude competition when it is 
desired to do so”) ; 

(c) That to effectuate and as an auxiliary to the Sherman Act’s 
general prohibitions on monopolies and restraints of trade, Congress 
(1) created the Federal Trade Commission, (2) enacted to preserve 
free competition in the distribution process sections 2 and 3 of the 
Clayton Acts and (3) to preserve free competition in the distribution 
process in 1936 enacted the Miller-Tydings amendment to section 1 
of the Sherman Act (4) enacted the McGuire amendment to the 
Federal Trade Commission Act (all to affect a — to avoid preda- 
tory practices whenever they tended to a substantial lessening of 
competition or the monopolization of activities in any line of com- 
merce) ; 











554 ANTITRUST AND MONOPOLY PROBLEMS 


(d) That “the heart of our national economic policy has long been 
faith in the value of competition” (as was expressed by the President 
in approving the Committee’s effort, “the hope that this group would 
provide an important instrument to prepare the way for modernizing 
and strengthening our laws to preserve American free enterprise 
against monopoly and unfair competition.”) 

That the acknowledged economic benefits of competition, among 
other things, is the freedom of opportunities in any line of commerce, 
free from the existence of monopolistic power. 

(e) That effective competition must be workable competition as 
compared with pure and perfect competition, in order to assure society 
the substance of the advantages which competition, should provide. 

The listed premises are sound and we repeat that we are in accord. 
However, it strikes us as strange that the Committee threw them aside 
in recommendations for the repeal of the Federal legislation effectuat- 
ing fair trade in interstate commerce. 

The Committee asserts that although fair trade reflects some 
legitimate commercial aims, it is not, however, an appropriate instru- 
mentality to accomplish and effectuate the generally accepted premises 
listed, and in that respect the Committee completely disregarded the 
underlying purposes of fair trade. Even more inconsistent is the 
committee’s failure to recognize the problem which 45 State legisla- 
tures (a larger number than is required to amend the United States 
Constitution) and also the Congress on two different occasions took 
action to provide a means to correct the problem by the self-regulating 
noncompulsory, legally acceptable concept generally referred to as 
fair trade. 

The legal approach to an understanding of the fair trade concept 
as it now operates in the market place necessarily transcends and yet 
embraces economic considerations. The Committee’s report through- 
out deals with the application of two major premises, namely, monop- 
oly and competition, with the corollary factors which condemn monop- 
oly and favor competition. 

The Committee agrees unanimously as does everyone else except 
the advocates of predatory policies and practices, that monopoly 
and/or acts tending to monopolization of any line of commerce, is 
undesirable; therefore no detailed discussion should be necessary on 
this premise, except probably a short definition of the term “monop- 
oly.” Economic monopoly differs little from legal monopoly, namely, 
the “power to fix prices or to exclude competition.” Courts have 
construed— 
that the material consideration in determining whether a monopoly exists is not 
that prices are raised and that competition actually is excluded, but that power 
exists to raise prices or to exclude competition when it is desired to do so. 
That the antimonopoly laws should be construed in the context of this 
broad and practical conception of the preexisting law of restraint of 
trade and monopoly. With approval the Committee said: 

So viewed, it reflects a flexible public policy directed against all undue limitations 
on competition, both in the form of realized monopolization, and in the lesser 
mode of partial but significant restraints of trade tending to the same end. 

Of interest also is the dictionary definition of monopoly, namely, ex- 
clusive control, by one or combination, of the supply of any commod- 
ity or service in a given market, such control which enables the one 
having such control to raise the price fixed by free competition. 
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Dealing with the premises of “competition” and the committee 
itself necessarily recognizes the differences of opinion, as viewed from 
a legal, economic, social, and circumstantial approaches as the term 
may be applied in accomplishing the economic and social benefits of 
competition and to accommodate the judicial and legislative process 
in effectuating an effective and workable competition in the interest 
of free enterprise and an expending and stabilizing economy. 

The Committee asserts that the essence of competition is to free the 
buyer from monopoly power of the seller by access to alternative 
sources of the product or service. That the same considerations apply 
where oe problem is a buyer’s monopoly. The committee also recog- 
nizes that— 


the idea of competition itself, as distinguished from the many variant technical 
concepts of competition, is not so easy to define. 


The literature of economics uses a good many concepts of competition 
for various purposes, such as “perfect,” “pure,” “monopolistic,” and 
“workable competitions,” and several others. Competition itself, as 
a generic concept embracing all its subdivisions, implies two ideas, 
which have a large common area but are not coextensive. In the first 
sense, the world “competition” denotes only the presence of more than 
one seller in a market, and identifies a condition of rivalry among 
them. But there is a second generic sense in which the world and the 
idea of competition are used, both in law and economics, and especially 
inlaw. In this definition— 

competition is contrasted with monopoly with respect to the degree of market 
power possessed by a seller, or group of sellers acting in concept. This second 
meaning of competition can be summed up as identifying a market condition in 
which the rivalry of sellers, of itself prevents the existence of the discretionary 
market power of monopoly over price and output. 

The Committee in essence further recognizes that “effective compe- 
tition” must be a “workable competition” and asserts: 

The concept of “workable” or “effective” competition can perhaps best be de- 
scribed as the economist’s attempt to identify the conditions which could provide 
appropriate leads for policy in assuring society the substance of the advantages 
which competition should provide. 

The Committee recognizing that effective competition is desirable 
and that practices which permit unfair competition tends toward the 
elimination of competition ultimately leading to monopoly, wholly 
disregards the concept, aims, and the underlying principles of fair- 
trade legislation and judicial approval thereof, as well as other legis- 
lation such as the Miller-Tydings Act, the McGuire Act, the Robinson- 
Patman amendment, and the Clayton Acts, which attempt to effectuate 
such State legislation. In this respect the Committee disavows its ap- 
proval of all its premises and particularly that the Sherman Act and 
its State counterparts is not— 

a flexible public policy directed against undue limitations of competition, re- 
straint of trade, and monopolies. 

With respect to fair-trade legislation, the Committee fails to recog- 
nize and fully appraise the avowed purpose uniformly expressed in 
every State fair-trade act, namely, that fair trade is— 


An act f protect trademark owners, distributors, and the public against in- 
jurious and uneconomic practices in the distribution of articles of standard 
quality under a distinguished trademark, brand, or name. 
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In effect the uniform preamble to every State Fair Trade Act seeks 
to accomplish the following purposes : 

1. To protect the property rights of trademark owners against pred- 
atory juggling of resale prices in the market place by a few distribu- 
tors which ultimately results in an irreparable injury to the goodwill 
reflected in the trademark. 

2. To protect distributors against injurious and uneconomic resale 
price juggling of trademarked products, which inevitably results in 
the elimination of competition, unfair and fraudulent practices in the 
_ of quality products, and a general disservice to the consuming 
public. 

3. To protect the public against market place practices which tend 
to promote monopolization of the field of distribution, a tendency of 
lowering the quality of merchandise down to a price rather than to a 
sama and the contraction of opportunities and benefits which 
should result from an orderly market based upon a free, fair, and 
workable competition. 

The Committee’s majority opinion conclusion against fair trade 
legislation completel daxeperden the primary judicially acknowl- 
edged and legislatively accepted concept of the protection of property 
rights. Of course it is common knowledge that the State and Federal 
constitutions sustain the protection of property rights. Furthermore 
the courts have held the protection of property rights to be inviolable. 
Pertaining to the protection of property as far as reflected in fair- 
trade legislation, no more convincing statement need be cited than 
the statement of the United States Supreme Court in the Old Dear- 
born Co. case, in which the court said: 

Appellants own the commodity; they do not own the mark or the goodwill 
that the mark symbolizes. And goodwill is property in a very real sense, injury 
to which, like injury to any other species of property, is a proper subject for 
legislation. Goodwill is a valuable contributing aid to business—sometimes the 
most valuable contributing asset of the producer or distributor of commodi- 
ties * * * That the price restrictions (established by the trademark owner in 
pursuance to the provisions of the fair trade acts) is adopted as an appropri- 
ate means to that perfectly legitimate end, and not an end in itself. 

By what other means than the self-executing, nonmandatory, judi- 
cially recognized, overwhelmingly accepted and uniformly flexible 

rovisions, as are contained in the fair trade acts, may legislative 

dies accomplish the eran of property rights reflected by in- 
juries to one’s trademark perpetrated by hedaten distributors in the 
market place? The committee was charged by the President to— 
provide an important instrument to prepare the way for modernizing and 
strengthening our laws to preserve American free enterprise against monopoly 
and unfair competition. 
However, the Committee offers no substitute nor any recommendation 
to safeguard this inviolable right of property. By what yardstick 
of governmental concept, social and political welfare, economic rule, 
or judicial process does this commitee disregard the purpose of prop- 
erty right protection in the fair trade acts even though this were the 
only purpose of the act? 

The committee’s disregard of this prime purpose in the Fair Trade 
Act, which was so overwhelmingly wecapted by State legislatures (45 
out of 48 States) concurred in by the Congress on 2 different occa- 
tions, and approved by the judiciary, may prompt one to question 
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their experience in the market place, if not by the motive of its 
recommendation. 

Equality pugectens is the second purpose of the Fair Trade Act; 
namely, that of protecting distributors by preserving fair and work- 
able competitive practices in the market-place. On this phase, the 
Committee’s recommendation to repeal Federal legislation which keeps 
fair trade effective is beyond comprehension based upon their own 
assertions. Throughout the report, the committee vehemently asserts 
the following premises concerning the value of competition, with 
which we agree: 

(a) The general objective of the antitrust laws is the promotion of compe- 
tition in open markets and to secure equality of opportunity. 

(b) That the heart of our national economic policy has long been faith in the 
value of competition. 

(c) That effective competition must be a workable competition as compared 
with pure and perfect competition. 

(d) That public policy cannot afford to be indifferent to the elimination of 
competition within an industry. 

(e) That good public policy is founded on the economically sound assumption 
that competition will on the average result in much more progressiveness and 
efficiency than monopoly. 

(f) That there should be no predatory preclusive tactics, such that their na- 
tional effect would be to enable the user to eliminate rivals without regard to 
their efficiency, or at least to place them under serious handicaps irrelevent to 
this efficiency. 

(g) The concept of workable competition is consistent with considerable 
product differentiation and recognizes the existence of buyer preference among 
sellers. 

(h) That competition must also do a social job as well. 

(i) That the major economic aspects of workable competition are those factors 
which prevent monopoly ; encourage the freedom of opportunity for entry of new 
rivals, and that the cost of entry into the competitive area should not be im- 
practically high; independence of the rivals entering an industry; and industry 
shall be free from predatory practice. 

Moreover, ‘the committee seEpe NEY and deliberately overlooks 
the fact that purpose 2 of the Fair Trade Act which seeks to protect 
distributors against injurious and uneconomic practices, by declarin 
that willfully and knowingly cutting prices below those establishe 
pursuant to the provisions of the act is a method of unfair competition 
which employs the violation of many noncompetitive laws such as 
(1) the injury and destruction of property and property rights, (2) 
interference with established contractual rights and relationships, 
(3) false, deceptive, and misleading advertising, (4) unjust enrich- 
ment by misappropriation, (5) disparagement and defamation of 
one’s competitors, (6) the contravention of a just order of competitive 
relationship, (7) and other tortious acts. 

The committee in this respect failed to recognize that workable com- 
petition in a democratic free enterprise must be a method of competi- 
tion free from violations of noncompetitve legal and equitable obliga- 
tions; and that, as is universally accepted, unfair competition is a 
tort suigeneris, that it is an injury to a fellow competitor to whom 
all competitors owe the positive duty of acting in conformity with the 
rules of competition. 

On this premise, Coleman’s Unfair Competition and Trade-Marks, 
2d edition, page 142, volume 1, asserts: 

Continued violations of noncompetitive laws do have an undeniable effect upon 
the competitive struggle. 
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The majority members of the committee in its consideration of the 
factors in the market place have, in our opinion, utterly failed in their 
purpose and in the purpose for which it was appointed; namely, as 
charged by the President, to suggest and strengthen the laws— 


to preserve American free enterprise against monopoly and unfair competition. 


They have failed to recognize the overwhelmingly accepted concept 
contained in fair trade legislation dealing with promotion and main- 
tenance of fair methods of competition, as is expressed in the above- 
mentioned second purpose of the fair trade acts. They have failed to 
recognize that price-cutting on price-maintained products established 
in pursuance to restrictions provided in the fair trade acts is a recog- 
nized form of unfair competition, resulting in an irreparable injury 
not only to the manufacturer and the distributor but to the public as 


well. 
The committee completely disregards the fact that the price cutter 


selling below the established price takes advantage of the goodwill 
of the trademarked article and the honest competitor, for his own 
benefit, thereby realizing an undeserved benefit and profit while on 
the other hand, the trademark owner and his immediate competitors 
suffer an equally undeserved loss as a result of their contractual 
loyalty and obligation ; that as Rudolph Callman in “Callman’s Trade- 
Marks and Unfair Competition” on the subject of price cutting ex- 
presses himself: 


Price cutting on trademarked articles is purposed at and restults in at- 
tracting customers by means of the false impression that the price cutter’s 
economic ability is greater than that of his competitors, that the prices not 
only of these trademarked articles but of all articles sold by him are more 
favorable than those of his competitors. The price cutter is really not sell- 
ing * * * chiefly on the strength of his own efficiency, but on the strength 
of years of the manufacturer’s advertising. This suecessful diversion of cus- 
tomers from the honest competitor necessarily inclines the latter to cease selling 
the price-cut articles, whose goodwill the price cutter has seriously damaged, 
if not destroyed, by cheapening them before the plublic. The first victim is 
the manufacturer, whose trademark thus symbolizes an unreliable price policy 
and a devastated market. 


Also that as the same author apply relates the situation on page 
451, volume I: 


The price cutter attempts to subordinate the goodwill of the trademark to 
his own goodwill. He is not content to borrow from the glory of the trademark, 
taking the same margin of profit as those who have decided to serve the trade- 
mark. “Why,” the price cutter would question, “Should I be forced to obey 
a contract I would never have made. How can I be blamed for exploiting the 
conractual loyalty of those of my rivals who were foolish enough to enter 
into such a contract?” The answer is simple. His position might be tenable 
if he were a courageous, independent fighter against a foolish system of mer- 
chandising. But in the first place, he battles against this system only by 
fraudulent means; and in the second, his competitors, in collaborating with 
the manufacturer and thereby making themselves an integral part of the resale 
price maintenance system, do not act voluntarily. The economic pressure 
inherent in the advertising spell of the trademark renders all participants in 
the trade subservient to the stronger economic forees. The manufacturer not 
infrequently establishes a resale price maintenance system though he might pre- 
fer to do otherwise. As a consequence consumer demand compels the trader 
to carry the article under the terms of this system, the manufacturer is con- 
strained to enforce it vigorously, and no one is in a position to obtain the 
article outside the system, except by chicanery. The manufacturer’s power 
over the conduct of his dealers is the power he has as the agent of the trade- 
mark. It has been said that this is the power the legislature is prepared to 
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confer upon the owners of property. But this power is possible only because 
the legislature has seen fit to eut down the dealer’s property right over the 
commodity in favor of the producer’s property right over the trademark. * * * 
A common law of resale price maintenance was evident prior to the fair trade 
acts. The acts should not be construed as a bar to further development of the 
concept of unfair competition, 

We again ask what more equitable and flexible set of provisions 
can this committee recommend to effectively and democratically ac- 
complish all of the laudable premises asserted by them so volubly 
stressed throughout the report other than those provided by the self- 
executing flexible and workable provisions contained in the fair trade 
legislation ¢ 

Since experience in the market place reveals that any competitive 
market situation is constantly threatened by the development of anti- 
competitive forces which may eventually lead to monopolies, which 
even this committee uniformly condemns, Government then must 
strengthen or supplant the competitive factors. This because, as 
Rudolph Callman aptly said: 

Providence cannot be called upon to command “Let there be no monopolies,” or 
“Let there be competition.” 

In order to preserve the competitive order of a capitalistic economy 
and maintain the playground of competition for the good of the social 
and political order, the Government must control every possible dis- 
turbance in the market place. Various kinds of disturbances may 
arise and each require a particular governmental policy in itself. The 
real problem of course is to find a flexible legislative medium which 
would accomplish the results with the least amount of interference. 
Fair trade legislation as experienced in the market place eminently 
accomplishes this purpose. 

The third objective of the fair trade acts, which is by far more 
important than the first two, seeks to protect the consuming public 
against deceptive methods in the market place, confusion as to values 
and standards of nationally accepted products, unfair methods of 
competition which inevitably lead to the promotion of monopolies, 
restriction of equal opportunities, the concentration of economic power 
in the distribution channels to the detriment and inconvenience of 
the respective communities, the injury and destruction of property 
rights, the debasement of moral, social, and political values of a demo- 
cratic government inducing breaches of contracts and citing price wars, 

Fair trade is in the interest of the public because it postulates the 
continuity and freedom of individual action, but within the common 
and equitable requirements or rules of a system of regulated compe- 
tition for the general welfare of the democratic social order. Its goal 
is the assurance of a reasonable profit to industry and living wages 
for labor and the farmer with the elimination of the piratical methods 
and practices which have not only harrassed honest business but also 
have contributed to ills of labor and the farmer. Fair trade activates 
the concept so aptly expressed by Justice Holmes when in one of his 
dissenting opinions, dealing with price maintenance said : 

I cannot believe that in the long run the public will profit by this Court per- 
mitting knaves to cut reasonable prices for some ulterior purpose of their own 


and thus to impair, if not to destroy, the production and sale of articles which 
it is assumed it is desirable that the public should be able to get— 


and Justice Brandeis when he said: 
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The competition attained by prohibiting the producer of a trademarked article 
from maintaining his established price offers nothing substantial. Such com- 
petition is superficial merely. It is sporadic, temporary, delusive. It fails to 
protect the public where protection is needed. 

Americans should be under no illusions as to the value or effect of price cut- 
ting. It has been the most potent weapon of monopoly—a means of killing the 
small rival to which the great trusts have resorted most frequently. It is so 
simple, so effective. Farseeing organized capital secured by this means the 
cooperation of the shortsighted unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain; 
and selling his birthright for a mess of pottage, becomes himself an instrument 
of monopoly. 


The principles of the State fair trade laws are economically sound,. 
socially and ethically desirable because they are a step forward in 
the American business life. 

The Committee’s report, as far as it concerns the State fair trade 
laws, echoes the opinions of the Department of Justice reflected by 
the Department’s statement before the Senate Committee on Inter- 
state and Foreign Commerce, when it considered the passage of the 
McGuire Act. The Department of Justice then and the committee’s 
report now advances the following reasons against the McGuire Act. 
which Congress passed by an overwhelming majority, namely, that: 
the Miller-Tydings Act, or any other similar effective measure is 
inconsistent with the basic philosophy of the Sherman Act. 

Then in reply we said, and for emphasis repeat here that: 


The contention of the Department of Justice in opposition to the Miller- 
Tydings Act or any measure which effectuates it is that the act is inconsistent 
with the basie philosophy of the Sherman Act. What is the basic philosophy 
of the Sherman Act, since its enactment and as amended from time to time to 
extend its application to the growing and changing economic conditions of our 
free enterprise system? Is it not primarily to suppress the formation and growth 
of trusts and monopolies which may restrain trade or commerce among the sev- 
eral States? Is not the sole and deliberate aim and purpose of the antitrust laws 
to foster and maintain the free flow of competition? Is it not also a fact that in 
order to have competition in any field of endeavor that there be active and 
effective competitors? Isn’t it, therefore, logical to conclude that any method 
or practice in a given field of endeavor which eliminates competitors or their 
effectiveness is contrary to the aim of fostering the free flow of competition, 
and, therefore, is inimical to the basic philosophy of the Sherman Act. 

Our economy is rightly called a free enterprise economy. It is based on the 
theory that encouragement of full, vigorous competition is the best means of 
achieving the economic well-being of the American people. Nonetheless, under 
our economic system, free competition, like other forms of freedom, has never 
existed in an absolute and unlimited manner. 

The whole growth of a free civilization has consisted in tempering, in the 
interest of society, the liberty of the individual to do as he pleases. This applies 
to the liberty to compete also. If by “free” is meant unbridled, there is no such 
thing as free competition in our society. The American people would not tolerate 
such competition. No businessman is allowed to compete entirely on his own 
terms. He is always limited by what the public considers fair for all. 

A great landmark in the recognition of this prineiple was the passage of 
Congress of the Sherman Act in 1890. On the face of it, the Sherman Act 
restrained competition regarded as harmful to the public interest. But in a 
deeper sense, it safeguarded and preserved competition. For it outlawed those 
predatory activities of a small minority of businessmen who undertook to 
destroy all their rivals and thus to abolish competition altogether. 

Since the Sherman Act, Congress has successively enacted other measures 
which curb certain kinds of antisocial competition regarded as unfair or monopo- 
listic. Among them were the Clayton Act, the Federal Trade Commission Act, 
the Food, Drug and Cosmetic Act, the Securities and Exchange Act, and the 
Robinson-Patman Act. 

The purpose of the fair trade laws of the 45 States is also to curb unfair 
competition in order to promote fair competition. They restrain ruthless, com- 
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mercial behavior which destroys competition by using superior dollar power 
alone to eliminate small competitors. The fair trade laws curb the unscru- 
pulous competition of those retailers of the mind to use trick prices and price 
juggling to bewitch the consumer without benefit to her pocketbook. 


The committee, at least the majority of the members who recom- 
mended the repeal of the Miller-Tydings Act and the McGuire Act, 
have forgotten or deliberately disregarded the effect of the price 
war ensuing immediately after the Scyeumn Court decision which 
partially invalidated the effectiveness of the State fair trade acts. 
Congress and business alike rose up in arms. A few press quotes 
will illustrate the significance of the problem which the committee 
failed to recognize and consider. Immediately after Macy’s started 
the price war, in the summer of 1951, Mr. Fred Lazarus, Jr., presi- 
dent of Federated Department Stores, Inc., is quoted by Retailing 
Daily, June 7, 1951, as saying: 


Retailers had hoped loss-leader selling was a relic of the past decades and 
would remain in the discard. For such selling is a destructive kind of merchan- 
dising. It hits tens of thousands of small retailers who perform a real service 
to their communities as distributors of the very merchandise being used as. 
loss-leaders. 

It injures those unfortunate manufacturers who ultimately lose their market 
because their products are “footballed.” The public knows that no store can 
stay in business and sell its merchandise below cost, unless it subsidizes these 
loss-leader sales with profits from other merchandise. 

The idea that one store will undersell all its competitors to the extent of 6 
percent is intolerable. 


Edward Davidson, chairman of the board of Bloomingdale’s is 
quoted by the New York Herald-Tribune, June 3, 1951, as saying: 


It hasn’t taken long for retailers to realize that Macy’s had no intention of 
broad, general price cutting, but merely picked a group of famous names and 
miscellaneous items for their publicity to give the impression that everything 
was now cheaper. 


Retailing Daily, June 4, 1951, said: 


The thousands of customers who came to housewares sections of New York 
stores to buy Toastmasters and Mixmasters last week stayed to buy a lot more, 
from can openers to saucepans, and most of these at regular prices. 

“The electrics may have been phenomenal,” one department store buyer 
grinned, “but you should have seen some of the garbage we were able to get rid 
of.” 


Business Week, June 9, 1951, reported: 


In New York the price war promptly pushed department store sales up 25 
percent over the same week a year ago. And it wasn’t only fair-traded goods 
that moved over the counter. Once you get people in the mood to buy, every- 
thing doesn’t have to go at bargain prices. 


Louis Broido, executive vice president of Gimbel’s of New York 
City, quoted from New York Herald-Tribune, June 3, 1951, as saying: 


The present price war on a limited number of items is purely the result of one 
store’s effort to maintain a claim of a so-called underselling price policy. This 
policy as everyone knows is impossible of fulfillment. 

However, claims for it continue to be made. The Supreme Court decision gave 
opportunity to again impress upon the public this misleading elaim. The 
war is the result of an effort to make a showing on a limited number of items sold 
even at a loss so as to obscure from the public mind the fact that every day in 
many other stores hundreds of thousands of items of merchandise are con- 
tinuously sold at prices as low or lower. 
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The plain fact is that in a free economy like ours nobody can continuously 
undersell everybody else on everything by 6 percent or 60 percent while render- 
ing equivalent services, and anyone who claims he can or does is doing some- 
thing which every thinking person knows just isn’t true. 

The above quoted reports further illustrate the facts that it takes 
but one large predatory price juggler in a given community to ignite 
the fire of a price war. It will not be jumping at conclusions to say 
that most, even the large and multiple-unit operators, would refrain 
from price jugsling were it not for the 1 or 2 which the rest must 
follow in order to remain in business. 

It is respectfully submitted that the committee, that is the majority 
members thereof, have completely failed to develop any basic material 
for further corrective legislation to eliminate the use of practices prej- 
udicial to the common interests of producers, distributors, and con- 
sumers, whereby it would promote a more orderly competitive effort 
in production and distribution. It completely disregarded the intent 
and purpose for which it was organized. As a matter of fact its 
report created more chaos and confusion in the market place. 

Answering the Brownell committee attack on the Robinson-Patman 
law, we now quote from an article by Senator Estes Kefauver, pub- 
lished in the National Association of Retail Druggists Journal, Janu- 
ary 17,1955, issue: 

In passing the Robinson-Patman Act it was the hope of Congress that these 
discrimination practices would be brought to an end. But the high hopes of 
yesterday are the disappointments of today. As a result of recent decisions by 
the Supreme Court and the Federal Trade Commission, the teeth of the Robinson- 
Patman Act have been drawn. 

This is not a situation which small retailers can afford to view with com- 
placency. It should by now be abundantly clear that the days of the postwar 
boom are over. In many fields the hunt for customers has begun in dead earnest. 
The special deal, the hidden concession, the secret discount are again making 
their appearance, plaguing the small-business men who wish to compete on the 
basis of efficiency and service. Even if the fair-trade laws survive in the drug 
industry, the attacks which are crippling them in other industries, granting of 
price discriminations will give to the big buyers-a wide profit margin which 


they can use in a dozen ways to attack their smaller independent competitiors 
who do not receive the discounts. 


Senator Kefauver and Representative Wright Patman have been 
lending their talents, intelligence, and ability, over many years, in 
campaigning to protect the interests of small business versus mo- 
nopoly in our national economy. S. 11 by Senator Kefauver, cospon- 
sored by 29 Senators—Barrett, Beall, Chavez, Dirksen, Douglas, 
Kuchel, Fulbright, Green, Hennings, Hill, Holland, Humphrey, Jack- 
son, Kilgore, Langer, Lehman, Long, Magnuson, Mansfield, McClellan, 
McNamara, Morse, Murray, Neuberger, Pastore, Scott, Smathers, 
Sparkman, and Symington— is now pending before the Committee on 
the Judiciary. In the House, Representative Wright Patman has in- 
troduced an identical companion bill—H, R. 11. These two measures 
are known as the equality of opportunity bills. 

In a letter to the National Association of Retail Druggists, Attorney 
General Brownell, Jr., made this statement : 


Since the committee—Brownell Committee To Study the Antitrust Laws—is 
a nongovernmental study group, its recommendations will be subject to inde- 
pendent review in the Department of Justice, prior to any recommendations to 
Congress. 
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Now we want to excerpt some pertinent paragraphs from a speech 
delivered by the Honorable Wright Patman: 


The Supreme Court of the United States in the Standard Oil of Indiana 
decision (340 U. S. 231), by a bare majority, ruled that if the lower price to a 
favored buyer was made in good faith to meet an equally low, lawful price 
offered by a competitor, the seller granting the discriminatory price had an 
absolute defense—an absolute bar to liability, using Judge Utterback’s words— 


the late Judge Utterback, member of the Judiciary Committee of the 
House— 


even though that discriminatory price would substantially injure or even destroy 
the competition of competitors of the favored buyer in that market. 

The Robinson-Patman Act prohibition against discrimination which tends to 
substantially injure competition was directed at the continual and persistent 
granting of a discriminatory low price, month in month out, year in year out, 
to one or more big buyers. This is not theoretical. Those of us who were in 
the Congress in 1933, 1934, 1935, and 1936 must surely remember that the big 
buyer with coercive power always had continually and persistently the low 
price from the seller and the great mass of independents everywhere had a higher 
price from the same seller for the same goods. As Judge Utterback said to the 
Congress, “In nearly every case mass buyers receive similar discriminations 
from competing sellers of the same products.” And as he said further, “If this 
proviso were construed to permit the showing of a competing offer as an absolute 
bar to liability for discrimination, then it would nullify the act entirely at the 
very inception of its enforcement.” It is elemental that if a single avenue of 
price discrimination which substantially injures competition is nonetheless 
made legal, all discriminations will pass that way and we will be right back 
where we were before the Robinson-Patman Act was passed. 

The favored buyer will have a low price and independents, big and little, will 
have a higher price at the start of their function in competition, equality of 
opportunity will have vanished. This matter is of great importance to every 
independent manufacturer and distributor in every corner of every district of 
every Congressman. 

The opinions delivered by Mr. Justice McReynolds in two unanimous decisions 
of the Supreme Court, serve to demonstrate, specifically and clearly established 
beyond dispute—that the purpose of the Sherman Act of 1890 was to secure 
equality of opportunity to compete. Thus, in Ramsay Co. v. Bill Posters 
Association (260 U. 8S. 501, 512, 1923), Mr. Justice McReynolds stated: 

“The fundamental purpose of the Sherman Act was to secure equality of 
opportunity and to protect the public against evils commonly incident to de- 
struction of competition through monopolies and combinations in restraint of 
trade * * *” 


The Robinson-Patman Act is a true antitrust law. 
Stephen J. Spingarn, a former member of the Federal Trade 
Commission and an expert on the antitrust laws, stated : 


Actually, the Robinson-Patman Act is the direct product of years of experience 
under the Sherman and Clayton Acts. The Sherman Act of 1890 was framed 
in terms of the common law rule against restraint of trade, but the accent was 
upon the prohibition of conspiracy and the prevention of monopoly. Actually, 
the dominant purpose was the maintenance of the competitive system as the 
regulator of economic activity.. The Clayton Act came along in 1914 to single 
out and outlaw in specific terms certain trade practices which Congress regarded 
as serious hazards to the functioning of a competitive economy. 

Then in 1936 Congress, as the result of an investigation and report by the 
Federal Trade Commission, congressional studies, and the pleas of small and 
independent business, passed the Robinson-Patman Act. Again the purpose was 
to protect the integrity of the competitive process. This time it was done in 
terms of outlawing certain abuses of private price-making destructive to the 
maintenance of the free and open market. 

Critics who claim to see a conflict between the two pieces of legislation like 
to make price differences the thing that is aimed at in the Robinson-Patman 
Act. They make price differences and “price discrimination’—the actual 
phrase in the act—synonymous. But looked at in terms of function, the whole 
matter falls into focus. The bead is drawn upon a substantial injury to com- 


63478—55—pt. 1-37 











564 ANTITRUST AND MONOPOLY PROBLEMS 





petition; that is the real violation. Price differences in themselves are neither 
good nor bad, neither lawful nor unlawful. It is only when price differences 
occur under the conditions specified in the act, when they thwart the regula- 
tory processes of the market, they they run into trouble. Then they become 
price discrimination and violate the act. 

In the sale of drugs and some other products, the nationally advertised brand 
as opposed to the house brand, presents another industrial fact of amazing 
intricacy and complexity. Here often the essential difference in the com- 
modities is the factor of public acceptability achieved through national adver- 
tising. Does it follow that, in spite of what any laboratory test will show, it is 
a mercantile fact of life that the unlabeled or house brand is something inferior? 
Yet the plain truth, and we know it, is that the buying public does not treat 
the two products as identical ; and a price differential has been recognized in mer- 
cantile practice—and by the courts—as a condition essential to the survival 
of the independents. 


Mr. Chairman, we would like to call your attention to a recent 
Supreme Court of the United States decision identified as Mae Q. Wil- 
liamson, Attorney General of the State of Oklahoma v. Lee Optical 
Company of Oklahoma. 

In the 8-to-0 decision by the Supreme Court, this pertinent para- 
graph appeared in the Court’s decision. Justice Douglas said : 

The day has gone when this Court uses the due-process clause of the 14th 
amendment to strike down State laws regulatory of business and industrial con- 


ditions, because they may be unwise, improvident, or out of harmony with a 
particular school of thought. 


The Cuarrman. What was that decision ? 

Mr. Frares. It was in reference to a case in Oklahoma involving the 
Lee Optical Co. The district court held unconstitutional the due- 
process clause of the 14th amendment, portions of which make it 
unlawful for any person, not a licensed optometrist, to fit lenses to 
a face. 

(The case referred to follows :) 


SUPREME COURT OF THE UNITED STATES 
Nos. 184 AND 185.—OctTOBrerR TERM, 1954. 


184 Mac Q. WILLIAMSON, ATTORNEY GENERAL OF THE STATE OF OKLAHOMA, ET AL., 
APPELLANTS UV. LEE OPTICAL COMPANY OF OKLAHOMA, INC., ET AL. 


185 Lee OprTicaL or OKLAHOMA, INC., ET AL., APPELLANTS Vv. Mac Q. WILLIAMSON, 
ATTORNEY GENERAL OF THE STATE OF OKLAHOMA, ET AL. 


ON APPEALS FROM THE UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT 
OF OKLAHOMA 


[March 28, 1955.] 


Mr. Justice Dove as delivered the opinion of the Court. 

This suit was instituted in the District Court to have an Oklahoma law (59 
Okla. Stat. Ann. §§ 941-947) declared unconstitutional and to enjoin state officials 
from enforcing it (28 U.S. C. §§ 2201, 2202, 2281) for the reason that it allegedly 
violated various provisions of the Federal Constitution. The matter was heard 
by a District Court of three judges, as required by 28 U. 8. C. § 2281. That 
court held certain provisions of the law unconstitutional. 120 F. Supp. 238. The 
ease is here by appeal, 28 U. 8. C. § 12538. 

The District Court held unconstitutional portions of three sections of the Act. 
First, it held invalid under the Due Process Clause of the Fourteenth Amend- 
ment the portions of § 2 which make it unlawful for any person not a licensed 
optometrist or ophthalmologist, to fit lenses to a face or to duplicate or replace into 
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frames lenses or other optical appliances, except upon written prescriptive author- 
ity of an Oklahoma licensed ophthalmologist or optometrist.’ 

An ophthalmologist is a duly licensed medical officer who specializes in the care 
of the eyes. An optometrist examines eyes for refractive error, recognizes (but 
does not treat) diseases of the eye, and fills prescriptions for eyeglasses. The 
optician is an artisan qualified to grind lenses, fill prescriptions, and fit frames. 

The effect of §2 is to forbid the optician from fitting or duplicating lenses 
without a prescription from an ophthalmologist or optometrist. In practical ef- 
fect, it means that no optician can fit old glasses into new frames or supply a lens, 
whether it be a new lens or one to duplicate a lost or broken lens, without a 
prescription. The District Court conceded that it was in the competence of the 
police power of a State to regulate the examination of the eyes. But it rebelled 
at the notion that a State could require a prescription from an optometrist or 
ophthalmologist “to take old lenses and place them in new frames and then fit 
the completed spectacles to the face of the eyeglass wearer.” 120 F. Supp., at 
135. It held that such a requirement was not “reasonably and rationally related 
to the health and welfare of the people.” Jd.,136. The court found that through 
mechanical devices and ordinary skills the optician could take a broken lens or a 
fragment thereof, measure its power, and reduce it to prescriptive terms. The 
court held that “Although on this precise issue of duplication, the legislature in 
the instant regulation was dealing with a matter of public interest, the particular 
means chosen are neither reasonably necessary nor reasonably related to the end 
sought to be achieved.” Jd., 137. It was, accordingly, the opinion of the court 
that this provision of the law violated the Due Process Clause by arbitrarily inter- 
fering with the optician’s right to do business. 

We think the due process question is answered in principle by Roschen v. 
Ward, 279 U. 8S. 337, which upheld a New York statute making it unlawful to 
sell eyeglasses at retail in any store, unless a duly licensed physician or optome- 
trist were in charge and in personal attendance. The Court said, “. . . where- 
ever the requirements of the Act stop, there can be no doubt that the presence 
and superintendence of the specialist tend to diminish an evil.” IJd., 339. 

The Oklahoma law may exact a needless, wasteful requirement in many cases. 
Sut it is for the legislature, not the courts, to balance the advantages and dis- 
advantages of the new requirement. It appears that in many cases the optician 
can easily supply the new frames or new lenses without reference to the old 
written prescription. It also appears that many written prescriptions contain 
no directive data in regard to fitting spectacles to the face. But in some cases 
the directions contained in the prescription are essential, if the glasses are to 
be fitted so as to correct the particular defects of vision or alleviate the eye con- 
dition. The legislature might have concluded that the frequency of occasions 
when a prescription is necessary was sufficient to justify this regulation of the 
fitting of eyeglasses. Likewise, when it is necessary to duplicate a lens, a written 
prescription may or may not be necessary. But the legislature might have con- 
cluded that one was needed often enough to require one in every case. Or the 
legislature may have concluded that eye examinations were so critical, not only 
for correction of vision but also for detection of latent ailments or diseases, that 
every change in frames and every duplication of a lens should be accompanied by 
a prescription from a medical expert. To be sure, the present law does not re- 
quire a new examination of the eyes every time the frames are changed or the 


1 Section 2 reads as follows: 
“It shall be unlawful for any person, firm, corporation, company, or partnership not 
licensed under the provisions of Chapter 11 or Chapter 13 of Title 59, Oklahoma Statutes 
1951, to fit, adjust, adapt, or to in any manner apply lenses, frames, prisms, or any other 
optical appliances to the face of a person, or to duplicate or attempt to duplicate, or to 
place or replace into the frames, any lenses or other optical appliances which have been 
prescribed, fitted, or adjusted for visual correction, or which are intended to aid human 
vision or to give any treatment or training designed to aid human vision, or to represent 
or hold himself out to the — as being qualified to do any of the acts listed in this 
Section, except that persons licensed under the provisions of Chapters 11 or 13 of Title 59, 
Oklahoma Statutes 1951 may in a written prescription, or its duplicate, authorize any 
optical supplier to interpret such prescription, and who in accordance therewith may 
measure, adapt, fit, prepare, dispense, or adjust such lenses, spectacles, eye glasses, prisms, 
tinted lenses, frames or appurtanences thereto, to the human face for the aid or correction 
of visual or ocular anomalies of the human eye; and may continue to do the said acts on 
the aforesaid written prescription, or its duplicate, provided, however, that the physician 
or optometrist writing such prescription shall remain ee for the full effect of the 
appliances so furnished by such other person. Provided that this Section shall not prevent 
a qualified person from making repairs to eye glasses.” 

Chapter 11, Title 59, Okla. Stats. 1951, provides for the licensing of ophthalmologists and 
other doctors. Chapter 13 provides for the certification of optometrists. 
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lenses duplicated. For if the old prescription is on file with the optician, he can 
go ahead and make the new fitting or duplicate the lenses. But the law need not 
be in every respect logically consistent with its aims to be constitutional. It is 
enough that there is an evil at hand for correction, and that it might be thought 
that the particular legislative measure was a rational way to correct it. 

The day is gone when this Court uses the Due Process Clause of the Four- 
teenth Amendment to strike down state laws, regulatory of business and indus- 
trial conditions, because they may be unwise, improvident, or out of harmony 
with a particular school of thought. See Nebbia v. New York, 291 U. 8S. 502; 
West Coast Hotel Co. v. Parrish, 300 U. 8. 379; Olsen v. Nebraska, 313 U. 8S. 236; 
Lincotm Union v. Northwestern Co., 335 U. S. 525; Daniel v. Family Ins. Co., 336 
U. S. 220; Day-Brite Lighting, Inc. v. Missouri, 342 U. S. 421. We emphasize 
again what Chief Justice Waite said in Munn v. Illinois, 94 U. S. 113, 134, “For 
protection against abuses by legislatures the people must resort to the polls, not 
to the courts.” 

Secondly, the District Court held that it violated the Equal Protection Clause 
of the Fourteenth Amendment to subject opticians to this regulatory system and 
to exempt, as § 3 of the Act’ does, all sellers of ready-to-wear glasses. The prob- 
lem of legislative classification is a perennial one, admitting of no doctrinaire 
definition. Evils in the same field may be of different dimensions and propor- 
tions, requiring different remedies. Or so the legislature may think. Tigner vy. 
Texas, 310 U. S. 141. Or the reform may take one step at a time, addressing 
itself to the phase of the problem which seems most acute to the legislative mind. 
Semler v. Dental Examiners, 294 U. S. 608. The legislature may select one phase 
of one field and apply a remedy there, neglecting the others. hai OF Es; V. 
American Sash Co., 3385 U. 8. 5388. The prohibition of the Equal Protection 
Clause goes no further than the invidious discrimination. We cannot say that 
that point has been reached here. For all this record shows, the ready-to-wear 
branch of this business may not loom large in Oklahoma or may present problems 
of regulation distinct from the other branch. 

Third, the District Court held unconstitutional, as violative of the Due Process 
Clause of the Fourteenth Amendment, that portion of § 3 which makes it unlaw- 
ful “to solicit the sale of ... frames, mountings ... or any other optical ap- 
pliances.”* The court conceded that state regulation of advertising relating to 
eye examinations was a matter “rationally related to the public health and wel- 
fare” (120 F. Supp., p. 140) and therefore subject to regulation within the prin- 
ciples of Semler v. Dental Examiners, supra. But regulation of the advertising 
of eyeglass frames was said to intrude “into a mercantile field only casually re- 
lated to the visual care of the public” and restrict “an activity which in no way 
can detrimentally affect the people.” 120 F. Supp., pp. 140-141.‘ 

An eyeglass frame, considered in isolation, is only a piece of merchandise. 
But an eyeglass frame is not used in isolation, as Judge Murrah said in dissent 
below ; it is used with lenses; and lenses, pertaining as they do to the human 
eye, enter the field of health. Therefore, the legislature might conclude that to 
regulate one effectively it would have to regulate the other. Or it might conclude 


2 Section 3 reads as follows: 

“Tt shall be unlawful for any person, firm, company, corporation or partnership to solicit 
the sale of spectacles, eye glasses, lenses, frames, mountings, prisms or any other optical 
appliances or devices, eye examinations or visual services, by radio, window display, televi- 
sion, telephone directory display advertisement, or by any other means of advertisement; 
or to use any other method or means of baiting, persuading, or enticing the public into 
buying spectacles, eye glasses, lenses, frames, mountings, prisms, or other optical appliances 
for visual correction, Provided, however, that the provisions of this Act shall not render any 
newspaper or other advertising media liable for publishing any advertising furnished them 
by a vendor of said commodity or material; nor shall anything in this Act prevent ethical 
education publicity or advertising by legally qualified health groups that does not violate 
a existing laws of Oklahoma, nor prevent the proper use of ethical, professional 
notices. 

“Nothing in this Act shall prohibit the sale of ready-to-wear glasses cqptgnet with 
convexspherical lenses nor sunglasses equipped with plano lenses nor industrial glasses and 
goggles with plano lenses used for industrial eye protection when sold as merchandise at 
any established places of business and where the selection of the glasses is at the dicretion 
of the purchaser.” 

3 See note 2, supra. 

4 The court also said: 

“Advertising directed exclusively at this feature of eye wear can have no deleterious effect 
on the public, inasmuch as it has no influence on the prospective wearer of eyeglasses, and 
to the present wearer (a person already examined by a licensed professional) is but a mere 
piece of merchandise. 

“The dispensing optician, a merchant in this particuler, cannot arbitrarily be divested of 


a substantial portion of his business upon the — that such a deprivation is rationally 
related to the public health.” 120 F. Supp., p. 142. 
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that both the sellers of frames and the sellers of lenses were in a business where 
advertising should be limited or even abolished in the public interest. Semler 
v. Dental Examiners, supra. The advertiser of frames may be using his ads 
to bring in customers who will buy lenses. If the advertisement of lenses is to 
be abolished or controlled, the advertising of frames must come under the same 
restraints; or so the legislature might think. We see no constitutional reason 
why a State may not treat all who deal with the human eye as members of a 
profession who should use no merchandising methods for obtaining customers. 

Fourth, the District Court held unconstitutional as violative of the Due Process 
Clause of the Fourteenth Amendment, the provision of § 4 of the Oklahoma Act 
which reads as follows: 

“No person, firm, or corporation engaged in the business of retailing mer- 
chandise to the general public shall rent space, sublease departments, or 
otherwise permit any person purporting to do eye examination or visual 
care to occupy space in such retail store.” 

It seems to us that this regulation is on the same constitutional footing as the 
denial to corporations of the right to practice dentistry. Semler v. Dental Er- 
aminers, supra, 611. It as an attempt to free the profession, to as great an extent 
as possible, from all taints of commercialism. It certainly might be easy for 
an optometrist with space in a retail store to be merely a front for the retail 
establishment. In any case, the opportunity for that nexus may be too great for 
safety, if the eye doctor is allowed inside the retail store. Moreover, it may be 
deemed important to effective regulation that the eye doctor be restricted to 
geographical locations that reduce the temptations of commercialism. Geo- 
graphical location may be an important consideration in a legislative program 
which aims to raise the treatment of the human eye to a strictly professional 
level. We cannot say that the regulation has no rational relation to that ob- 
jective and therefore is beyond constitutional bounds. 

What we have said is sufficient to dispose of the appeal in No. 185 from the 
conclusion of the District Court that that portion of §3 which makes it unlaw- 
ful to solicit the sale of spectacles, eyeglasses, lenses, and prisms by the use of 
advertising media is constitutional. 

The other contentions urged by appellants in No. 185 are without merit. 

The judgment in No. 184 is reversed. 
The judgment in No. 185 is affirmed. 

Mr. Justice HARLAN took no part in the consideration or decision of these 

cases, 


Mr. Frares. We want to read again, with your permission, a saga 
of the Brownell report. It is attached to our statement. It is a 
thumbnail sketch of some chronological events. 

On June 26, 1953, Attorney General Brownell made a speech. He 
said that he was going to appoint a committee to investigate the anti- 
trust laws—to preserve free enterprise. The inference here is visual— 
the powerful office of the United States Department of Justice would 
come up with a report to its own liking. 

Congress, the people’s choice, without asking, would be told what 
should be done. The fair trade enabling acts and the Robinson- 
Patman Act, two of small businesses chief bulwarks, were no good— 
repeal the former and emasculate the latter. Of course, Congress 
makes the laws and does its own investigating, holds open meetings, 
hears testimony pro and con, makes up its own mind—and laws. 
The Brownell committee never held a public open meeting. In our 
opinion, the committee was packed—loaded with academic anti-small- 
business advocates. 

Mr. Brownell appointed his own select screened committee of 61 
lawyers, economists, and professors. He named as cochairmen, Prof. 
Chesterfield Oppenheim, University of Michigan, an avowed enemy 
of fair trade, and his assistant in the Antitrust Division, Stanley N. 
Barnes—also a fair-trade hater. 

You should see Mr. Barnes’ testimony before the Senate District 
Committee, wherein Senator Morse praised him for his anti-fair-trade 
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outbursts and condemned FTC Attorney Kintner who favored fair 
trade because it was the law of the land. Senator Morse called the 
Federal Trade Commission “mental prostitutes.” This represents the 
climate in which the report was put together. 

The NARD suggested to Mr. Brownell that not one representative 
of small business was on the committee; other representatives of smal] 
business did the same. We sent in the name of Herman S. Waller, 
chief counsel for NARD, for consideration. In turn, we received a 
letter, on July 17, 1953, saying that Mr. Waller’s name was being 
seriously considered. That was the end of that. During the 19 
months’ activity of the committee not a single open or public hearing 
was conducted—secret hush-hush was the yardstick, the rule, up until 
the big leak. 

Many of the lawyers formerly represented wealthy clients who had 
trouble, litigation, with the Department of Justice re the antitrust 
laws. We mean big clients. What big lawyers are going to defend 
small business sans money? They are few and far between—like 
hen’s teeth. 

Finally, on March 30, the report was assembled and officially pre- 
sented to Mr. Brownell. He was not supposed to know its contents 
until then. Oh, the irony of it all! Some of the professors couldn’t 
stomach parts of the report. Justice told NARD that the trade press 
could not get a copy of the report prior to March 31. 

Only newspapermen with cards to the Press Gallery and/or White 
House were eligible. 

However, 3 weeks before the official release, a committee leak per- 
mitted the daily newspapers and magazines, including the Wall Street 
Journal, to publish the already known news that Mr. Brownell would 
ask for repeal of the fair trade enabling acts. This made juicy news 
for the supermarkets and blue-chip boys. 

Mr. Brownell made another speech—this time before the National 
Retail Dry Goods Association on April 1. He said that a manu- 
facturer of a nationally advertised product came to Washington to 
present arguments to him in support of fair trade but the man said 
he made his liquor purchases in District of Columbia where “every- 
body knows the prices are lower.” 

Government supports the farmer with parity—and supports air 
transportation with subsidies. Labor demands and receives a mini- 
mum wage. We can see no wrong with a statute, enacted by 45 States, 
that protects a manufacturer’s trademark, good will, and name by 
establishing a minimum floor retail price—particularly his product 
must be in free and open competition with a product of similar 
character. Moreover, fair trade is elective. Congress enacted the 
McGuire bill by an overwhelming majority—in the House 196 to 
10 and in the Senate 64 to 16. President Truman signed it July 14, 
1952. 

Mr. Chairman, and members of the committee, we want to refer 
to how monopoly gets its tentacles into other segments of industry, 
as our attached statement entitled, “Examples of Monopoly” ex- 
plains—one being the aircraft industry, and the other small inde- 
pendent bankers versus chain store banks. 

We also would like to include in the record an article from the 
New York Journal American dated Wednesday, April 13, entitled 
“Fair Trade Laws, the Consumers Benefit.” 
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The Cuarrman. You have that permission and they will be ac- 
cepted into the record. 
Mr. Frates. Thank you, Mr. Chairman. That concludes our state- 


ment. 
(The documents referred to follow :) 


THe BROWNELL REporT VERSUS THE RosINSON-PATMAN AcT 


With reference to the Robinson-Patman Act, the committee in its recommenda- 
tion went even further astray from the purposes for which it was appointed 
than it did in considering the Miller-Tydings and the McGuire acts. 

The committee seemingly deliberately disregarded the known monopolistic 
practices which an exhaustive congressional committee disclosed before Con- 
gress enacted the Robinson-Patman Act in an effort to establish a national public 
policy to effectuate the general objectives of the antitrust laws in order to 
maintain the advantages of free and fair competition and avoid restraints of 
trade and monopolies. Instead of following the President’s recommendations of 
“preparing the way for modernizing our laws to preserve American free enter- 
prise against monopoly and unfair competition” for the enhancement of the 
national public policy and the public interest, the committee urges several recom- 
mendations which in fact would materially and drastically weaken existing anti- 
trust laws, and more particularly the Robinson-Patman Act, thereby returning 
to the market place the unfair methods of competition which Congress found 
as a matter of experience to be practices which concentrated economic power 
was using to destroy free and fair competition in the market place. 

Congress in 1936 by several exhaustive committee investigations disclosed 
evidence of an increased tendency toward monopolies and restraint of trade 
which resulted from undue and unfair spreads in price discrimination in favor 
of large and multiple unit buyers which were largely imposed upon sellers by 
coercive force of large-volume purchasing power. As a direct result of these 
impartial government investigations and in order to restore and effectuate the 
economic benefits of free competition which affords equal competitive oppor- 
tunities in any line of commerce, Congress enacted the Robinson-Patman Act, 
which briefly provides: 

Section 2 (a) dealing with price discrimination and quantity discounts: 

“It shall be unlawful to either directly or indirectly discriminate in price be- 
tween different purchasers of commodities of like grade and quality, where the 
effect of such discrimination may be substantially to lessen competition, or tend 
to create a monopoly, in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants, or who knowingly receives the 
benefit of such discrimination, or with customers of either of them—with the fol- 
lowing provisos (that is exceptions) : 1. Nothing herein contained shall prevent 
differentials which make only due allowance for differences in the cost of manu- 
facture, sale or delivery resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold or delivered. 2. Nor pre- 
vent persons from selecting their own customers in bona fide transactions and 
not in restraint of trade. 3. Nor prevent price changes, from time to time, in 
response to changes in market conditions, deterioration of perishable goods, 
obsolescence of seasonal goods, or sales in good faith upon discontinuance of 
business in the goods concerned. 4. That the Federal Trade Commission after 
investigation and hearing may fix and establish quantity limits, where it finds 
that available purchasers in the greater quantities are so few as to render the 
differentials unjustly discriminatory, or promotive of monopoly in any line of 
commerce.” 

Section 2 (b), dealing with burden of rebuttal and meeting competition, the 
Robinson-Patman Act provides: 

“Upon proof being made, at any hearing on a complaint under this section, 
that there has been a discrimination in price or services of facilities furnished, 
the burden of rebutting the prima-facie case thus made by showing justification 
Shall be upon the person charged with a violation of this section, and unless 
justification, shall be affirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination: Provided, however, That nothing 
herein contained shall prevent a seller rebutting the prima-facie case thus made 
by showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price of 
a competitor, or the services or facilities furnished by a competitor.” 
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As Hon. Congressman Wright Patman, in his book entitled, “The Robinson- 
Patman Act,” published in 1938, said: 

“Essentially the act provides that when a man sells a product to two or more 
customers who are in competition in the resale of that product, he must not dis- 
criminate between them in such a way that one is given an unfair advantage 
over the other. There are many angles to this simple premise and the act de- 
fines some of the more troublesome in concrete terms. 

“The soundness of the act is now generally acclaimed by business. It adds 
the force of law to many of the principles incorporated in codes of ethics adopted 
voluntarily by industry groups over the last 20 years, and makes possible for 
the first time their enforcement against the recalcitrant minority with whom 
every industry is afflicted.” 

The enforcement of the Robinson-Patman Act in the market place fortifies the 
national policy in effectuating economic stability by fostering fair and free 
competition. It supports the committee’s own assertion that the essence of 
competition is to free the buyer from monopoly power of the seller by access to 
alternative sources of the product or service on equal basis free from predatory 
practices or undue restrictions. And that the same considerations apply when 
the problem is a buyer’s monopoly. 

However, the Committee, wholly disregarding their own premise, the Presi- 
dent’s mandate, the accepted national policy adopted by Congress and market 
experiences disclosed by impartial Government investigators nevertheless recom- 
mends numerous suggestions, which would relax definite rules of law applicable 
to the enforcement of the Robinson-Patman Act, as well as other provisions of 
the Clayton and the Federal Trade Commission Acts. 

The single analysis of the Committee’s approach to its interpretation of the 
price discrimination provisions contained in the Clayton Act as amended by the 
Robinson-Patman Act will reveal its inexperience with market practices and 
complete disregard for the purposes for which it was appointed. In unmis- 
takable language, Congress after a full consideration of the evidence before it 
disclosed by several impartial congressional committee investigations provided 
that it shall be unlawful for persons “to discriminate in price,’’ whenever the 
effect of the discrimination “may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives the bene- 
fit of such discrimination, or with customers of either of them” unless the price 
differential is justified through one of several defensive provisos enumerated in 
the act; and that when proof has been made of an existing discrimination, “the 
burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with the violation.” 

By these provisions Congress sought to insure the market place that once an 
impartial administrative proceeding disclosed an affirmatively, a forbidden price 
discrimination, a cease and desist order would issue, unless the violator suc- 
ceeded in proving one of the several authorized defenses, thereby nipping in 
the bud a trade practice which Congress found as a matter of experience has the 
effect of substantially lessening competition and tends to create a monopoly, and 
that such practices are contrary to the public policy of a fair and free competi- 
tive enterprise system. 

Confirming our statement in this connection, Congressman Patman in a recent 
public release after the Committee’s report was issued, said: 

“During the period from 1912 to 1936 the Congress conducted several investi- 
gations of discriminatory pricing practices. Specifically, a number of such in- 
vestigations were undertaken to ascertain the nature, extent, and significance of 
discriminatory pricing so that a determination could be made to legislate or not 
concerning the practice. Those investigations developed that discriminatory 
pricing existed. It was found that the practice was widespread. In general, it 
was found that discrimination was the weapon of large, powerful tradesmen and 
used with damaging effect upon smaller, weaker competitors. Therefore, it was 
concluded that the use of the practice presented a threat to the maintenance 
of the free competitive enterprise system which the Sherman Antitrust Act was 
designed to protect.” 

Notwithstanding, the committee instead of recommending legislation to 
strengthen the legislative intent of Congress to carry out the national policy of 
preserving American free enterprise against monopoly and unfair competition, 
urges the adoption of a policy and legislation which would permit open or secret 
price discriminations, and when such discriminations have been finally disclosed 
before it may be legally eliminated it must be proven that it was intended by the 
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violator to injure competition. The adoption of the committee’s recommenda- 
tion will in fact make the enforcement of the price discrimination provision of 
the Robinson-Patman Act ineffective if not entirely impossible. In effect, by 
analogy, the committee suggested the premise that when one hits another over 
the head with a brick, he cannot be stopped from continuing to do it again unless 
it can be proven that it hurts. Or to proceed only after the damage was done, 
which premise is corroborated by the committee’s own statement in the report 
touching section 3 of the Clayton Act which prohibits exclusive arrangement 
agreements, when it said, “The essence of unfairness in an exclusive arrange- 
ment as a marketing tactic is the actual foreclosure of business.” 

The committee as an excuse for its recommendation on this point asserts that 
“Incidental hardships on individual businessmen in the normal course of com- 
mercial events can be checked by a price discrimination statute only at the seri- 
ous risk of shifting the competitive process itself * * *. We emphasize that it 
is not injury to competitors but adverse effects on competition with parties privy 
to discrimination that the statute expressly forbids.” In other words one may 
kill off competitors as long as he does not effect competition. What an incon- 
sistent and illogical interpretation. Continues the committee, “Hence we believe 
that criteria of competitive effect which focus exclusively on individual competi- 
tor’s sales or profits rather than the health of the competitive process literally 
go beyond the terms of the law.” What a cold, unsocial, and undemocratic 
approach. As if competition could exist without competitors. 

In lieu of effectuating a national policy of orderly, fair, and workable compe- 
tition, the majority members of the committee recommend a competitive process 
based upon primitive jungle warfare, a survival not of the fittest but of the tough- 
est; the national public policy of our country will not give such doctrine its 
sanction. In a democratic country espousing free enterprise, there must be 
some rules to govern the struggle of business life, to regulate the conduct of men, 
similar to those applicable to other human relationships. The regulation of 
trade and competition is as old as economic history. 

We submit the committee’s recommendations with respect to the Robinson- 
Patman Act if adopted by Congress would: 

(1) Abolish our established national policy of a fair and free competitive enter- 
prise system of economy ; 

(2) Not only impede but prolong and encumber the prosecution of antitrust 
law violators with the result that such laws would become completely unwork- 
able and useless ; 

(83) Prevent governmental agencies from efficiently and expeditiously halting 
in their incipiency acts and practices which tend to burden and lessen competi- 
tion and/or create monopoly in any line of commerce; 

(4) Bring chaos and disruption in the market place to the detriment of small 
business unable to withstand the unfair and monopolistic methods of concen- 
trated economic power to the ultimate disadvantage of labor and the farmer; 

(5) Bring back the hidden price discriminations which enable favored distrib- 
utors to destroy a weaker and smaller competitor ; 

(6) As Congressman Patman in a recent release concerning the committee 
report, among other things, said: 

“In short, the practical effect of these recommendations is to leave the anti- 
trust laws in effect for small business and to remove the antitrust laws for big 
business. 

“As to the big corporations, the recommendations add up to a protection 
from competition and to a freedom from the rule of law which restrains the 
abuse to great aggregations of economic power, As to small business, labor 
and farmers, the recommendations are to make these groups open targets for the 
ubuse of monopoly power, and to enlarge the antitrust laws against the organ- 
ized efforts of two of the groups, labor and farmers, by which these segments 
ot our population have in the past sought some measure of protection from the 
abuses of the big corporations.” 

It is our hope that Congress will regard the Committee’s report in the light 
in which it is presented, as being biased and not in conformity with experiences 
in the market place, nor in the interest of enhancing the public policy legislatively 
expressed after a finding and enactment of laws io effectuate such policy. 
And consider the report as a complete disregard of the Fresident’s mandate 
to recommend legislation that ‘‘will strengthen (instead of weaken) our laws 
to preserve American free enterprise against monopoly and unfair competition.” 
And that Congress will (in view of the confusion of the report) realize the 
need for enacting the H. R. 11 and §. 11 now pending in Congress to strengthen 
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our antitrust laws and memoralize the administrative agencies charged with 
the enforcement of the laws enacted by Congress, to enforce them rather than 
fight them and by lack of enforcement thereby nullify the intent and action of 
Congress. 

In conclusion we subscribe to the assertion made by Congressman Patman 
when he said that: “Congressional examination of factual evidence would enable 
Congress to determine what practices will injure competition, and legislate 
against them, and permit those which in fact promote competition * * * Cer- 
tainly I do not believe, however, that a private group of persons who for the 
most part have been representing antitrust law violators should determine the 
public policy of our country.” 


EXAMPLES OF MONOPOLY 


We want to mention how monopoly spreads its tentacles in other segments 
of industry. Aviation is vital to the small independent retail pharmacist—air 
express in particular. When vital medicinals are needed in an emergency, avia- 
tion is the answer. Witness the rapid distribution of the Salk poliomyelitis 
vaccine, Aviation is now having an extremely ‘difficult time. Air transporta- 
tion is probably the fastest growing of all American industries. Since 1938 it 
has grown some fortyfold. Yet over that same period, the Government has 
not permitted a single new company to enter the rich trunk routes. In fact, 
the number of airlines on these trunk routes has been reduced from 16 to 138. 

The Government seems determined to prevent any new companies from enter- 
ing air transportation on a permanent basis. This sort of economic thinking 
which permits the monopolization of rich markets by a handful of large com- 
panies can have very serious consequences. Instead of fostering competition 
and helping to stimulate our American free enterprise system, the Government, 
through the Civil Aeronautics Board, has allowed one of the most entrenched 
monopolies to develop under Government protection. 

Let us give you an example of how this monopolistic condition has had an 
adverse effect on the consumer. Shortly after World War II, a number of 
independent airlines were started by returning veterans through a loophole, 
since closed, in the regulations of the Civil Aeronautics Board. They developed 
low-cost air service which they called air coach. The development of this new 
idea would have been probably long delayed if it had not been for these new 
independent companies. As it was, for almost 5 years these independent air- 
lines operated air-coach service while the large monopolist carriers insisted that 
air coach was impossible. If the 13 large carriers had had their way, air travel 
would probably still be confined to the relatively few who could afford high first- 
class fares. It is the small independent businessman that has brought air 
travel within the reach of most people. Yet these independent businessmen in 
aviation are constantly being harassed by the Civil Aeronautics Board in its 
attempt to force them out of business. 

We believe that an investigation is long overdue of this Government policy 
that has permitted 13 companies to monopolize an industry as great as air 
transportation. This committee could render a great service to the independent 
businessman and the consumer if it made a searching investigation of monopoly 
in aviation. 

Still another example is evidence by monopoly banking. The independent 
bankers of the country are up against mammoth branch banking. Perhaps the 
independent bankers could hold their own if branch banking was confined to 
the respective States. But huge, financially entrenched banks in New York, 
San Francisco, and Chicago circumvent State laws by the formation of “hold- 
ing companies”; 73 percent of holding companies’ income is derived from non- 
banking institutions. Independent bankers know local conditions better than 
holding companies in New York, San Francisco, or Chicago—hence services are 
flexible and accommodate financial needs of small-business men at local levels. 

The National Association of Retail Druggists will support H. R. 2674—a bill 
now before the House Banking and Currency Committee—written to compel 
branch bankers to obey the law. 
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{New York Journal American, April 13, 1955] 


Farr Traps Laws: A ConsuMErs’ BENEFIT 
By E. F. Tompkins 


Prudent housewives want to buy good merchandise at honest prices, backed 
by a manufacturer’s guaranty of quality. 

They are able to do this by purchasing goods which are made and sold under 
a manufacturer’s advertised brand name at a price which the manfacturer 
can determine on the basis of costs of production and distribution, and which 
in turn supports the integrity of the product. 

This excellent system can be broken down if unscrupulous competitors are 
allowed to imitate a manufacturer’s brand in order to sell a spurious article. 

The same result can follow if dealers are permitted to infringe on a manu- 
facturer’s earned reputation by offering his genuine product at an unauthorized 
price—and even at a loss to themselves—as a means of enticing customers into 
their shops. 

RESALE AGREEMENTS 


To prevent these evils, Congress some years ago passed the Miller-Tydings 
and Maguire Acts, better known as the fair-trade or price-maintenance laws, 
which enable manufacturers of brand-name goods to protect their market prices— 
and their patrons—by making resale agreements with their distributors. 

Housewives should therefore be interested in a report just made by “a blue 
ribbon committee of 60 experts” which has been issued by the United States 
Attorney General with his implied approval. 

For the report proposed that the fair trade laws be repealed and that price 
maintenance be penalized under the antitrust laws. 

Titularly, the experts were delegated to investigate monopoly problems. 

Their findings as regards fair trade seem to have another purpose. 

These findings seem to be directed against quality merchandise, against ad- 
vertising, and against the economic principle of “consumers choice.” 

In fact, the recommendation looks like a well-planted design to impose “grade 
labeling” on the public by indirect methods, 

A few years ago, “grade labeling” was a prime objective of the socialistic 
“economic planners” who wanted to. abolish advertising and brand names. 

“Grade labeling” assumes, of course, that a Government bureaucracy would 
direct or regulate the grading and labeling of merchandise. 

But Congress and the public rejected ‘grade labeling” and propaganda for 
the collectivist “reform” subsided, 


LACKS GUARANTY 


Now comes the proposal of the Attorney General’s Committee to rescind the 
fair trade laws—an obvious long step toward general “grade labeling.” 

The issue is simple. “Grade labeling’ means essentially anonymous mer- 
chandise, without guaranties. “Price maintenance,’ carried on with advertised 
brand names, means guaranteed identifiable products on which housewives and 
other consumers may rely. 

“Price maintenance” enables an ethical producer to adopt a standard of quality, 
to select a trademark or brand name that distinguishes his product from all 
others, to label or package his goods accordingly, and to advertise his wares, at 
an acceptable price, in an orderly market that is free from infringement or 
commercial piracy. 

That is fair trade. 

And it is not true that fair trade laws foster monopoly. Factory-priced goods 
must meet the competition of other advertised goods, and even of unidentifiable 
goods. Moreover, the laws apply only in States that so permit and under 
competitive conditions. 

A producer has a property right in the good will which he establishes. Patent 
and trademark laws protect his insignia from plagiarism. Fair trade legislation 
similarly guards his price lists against trespassers. 

Mr. Scorr. I would like to say to Mr. Frates that it is most unfor- 
tunate that none of the groups mentioned here today were on the 
Attorney General’s Committee. It seems to me that you gentlemen 
and your point of view should have been considered. 

Mr. Frares. That is true, Mr. Congressman. 
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We might add also that in the letter that Watson Rogers referred 
to that came from General Eisenhower, 2 weeks previous to the elec- 
tion, when a group of small-business representatives met with him 
and asked him for his ideas about the antitrust laws, it was Repres- 
sentative Scott who was very helpful to this small group in New York. 
You have been very courteous, sir, and we want to compliment you 
publicly for what you did for small business. 

We also filed the same letter in our statement, that Mr. Rogers 
referred to. 

Mr. Byron Rogers. Did you suggest any other names for member- 
ship on the Attorney General’s Committee other than the attorney 
for your organization ? 

Mr. Frates. No, we did not, Mr. Rogers. But several of the small- 
business group who went up to see General Eisenhower sent in a 
small-business man’s name, but if you will look at the report you will 
learn there is not one small-business man in the entire list of Mr. 
Brownell’s Committee. 

Mr. Byron Rogers. You have examined the 61 names and you do 
not find any representative of small-business men there, at all ! 

Mr. Frares. No, sir. Not a one. 

Mr. Byron Rogers. Now, you have been engaged in the business of 
representing small-business men and expressing their point of view 
in the Congress of the United States for a number of years? 

Mr. Frates. Twelve years. 

Mr. Byron Rogers. How did you happen to even be permitted to 
suggest one man’s name? 

Mr. Frares. After Mr. Brownell had made his famous or infamous 
speech, we thought it would be a good idea if small-business represen- 
tatives suggested some names to Mr. Brownell for consideration in 
appointing his committee. We got back something that was more or 
less of a stereotyped letter, that our request was being considered. I 
think that also happened to the other small-business representatives 
who submitted names. 

Mr. Byron Rogers. Do you know of any others who submitted 
names ¢ 

Mr. Frartes. At least five. The Food Brokers Association, the 
nent Grocers, Farmers Union, Independent Tire Dealers, and 
NARD. 

The Caarrman. I think Mr. Bison said his association submitted 
a group of names. 

Mr. Frares. Yes; and the Farmers Union. It might have been 
that the A. F. of L. machinists did—I am not certain about that— 
but all told, there were perhaps 5 or 6. 

The Crarrman. Would you say there were plenty of lawyers and 
nonlawyers associated with retail organizations who are just as skillful 
and just as full of knowledge about antitrust laws as some of those 
we find on the list of members of the Attorney General’s committee? 

Mr. Frartes. Yes, definitely, Mr. Celler. 

The Cuamman. Thank you very much, Mr. Frates. We appreciate 
your coming here. 

Mr. Frarrs. I want to close by complimenting you, Mr. Celler. 
We know where you stand on fair trade, and you have been forthright 
about it. 
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You perhaps will recall that some 10 years ago this speaker was 
in your office and you said you would debate fair trade all night 
with us. The occasion presented the name of a very dear friend 
of yours and an acquaintance of mine. At that time we went into 
fair trade to some extent. You said you had voted against the 
Miller-Tydings Act, that you would vote against any fair trade every 
time it came up, and while we do not agree with you one iota, we 
admire you for your frankness. 

The CuHamman. Thank you very much. 

You will note that I have not offered any legislation on it. 

Mr. Frates. Not yet. 

The CHamman. Our next witness is Mr. George Burger, of the 
Federation of Independent Business. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


Mr. Burcer. I am George J. Burger, vice president in charge of 
legislative activities, National Federation of Independent Business, 
740 Washington Building, Washington, D. C. Our national head- 
quarters are located in Burlingame, Calif. We also maintain division 
offices at New York, Cincinnati, and Chicago. 

I am more than pleased to have the privilege to appear before the 
committee and express our views on the report of the study group 
of the Attorney General on the antitrust laws, and I wish to state 
that their findings come to us as no great surprise. 

It goes without saying, from the first instance, due to the earlier 
reports emanating, direct or indirect, that the committee would 
recommend the repeal of the Fair Trade Acts. If such action is ever 
instituted by the Congress, in repeal of the National Fair Trade Acts, 
it is our opinion such action would go a long ways to increase monop- 
oly in the distribution field, and result in diminishing numbers of 
independent business both at the production and distribution level. 

On the subject of fair trade laws, all they do is put competition 
where it rightfully belongs, with the producer of trademarked brands. 

It must be understood by the committee that no officer or group of 
officers can speak officially for the federation unless so rae by 
the nationwide poll of our membership and the members have re- 
peatedly taken a very affirmative position for an all-out vigorous 
enforcement of the antitrust laws. 

Carrying out this directive of our nationwide membership, it will 
be found that in our recommendations before the platform committees 
of both the Republican and Democratic National Conventions, in 
Philadelphia in 1948 and then again in Chicago in 1952, the first and 
principal recommendation we made to protect independent business 
was for an all-out vigorous enforcement of the antitrust laws. We 
have never wavered in this principle and main objective to protect 
small business through these necessary laws. 

The federation lives with the proposition antitrust laws daily, and 
I mean daily, through our nationwide contacts in the field through 
our field forces, so that we are cognizant of the overall monopolistic 
trend prevailing in our economy, as our information comes from the 
grassroots, which is the best source of information—and far more 
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important than coming from any so-called study group. We live with 
the problem daily. 

I think it is necessary to call to the attention of the committee the 
statement I made November 17, 1948, before the House Small Business 
Committee, in which I stated: 

In my visits in the respective cities, it would appear that antitrust violations 
are becoming more rampant than ever before in the history of our Nation. It 
has reached an exceptionally low level. In most States there are laws for pro- 
tection where violations are taking place, but it is my opinion that many States 
are deficient in carrying out the laws and the public is being gouged through 
such practices. More important, small business is being misled and the free 
enterprise system is falling by the wayside. 

Our views are no different today than they were then. In fact, we 
believe the condition is worsening, both in the production and dis- 
tribution field through concentration, and surely the study group 
must have had some information on these trends existing in our over- 
all economy, and it will be found during the life of the study group 
that we have kept them regularly informed of this serious situation. 

It is well to note that on April 20, 1955, Mr. Robert A. Bicks, execu- 
tive secretary of the study group, wrote me, and in part I quote: 

Some time ago you submitted views to the Attorney General’s National Com- 
mittee To Study the Antitrust Laws. Our policy was to distribute such submis- 
sions only to Committee members. 

That confirms our statement that the group was advised as to the 
trend taking place in the economy, due to what we believe are rampant 
violations of the antitrust laws. 

In our communications to the study group, I particularly referred 
to the testimony I gave before the House Small Business Committee 
November 17, 1948, which embodies certain important recommenda- 
tions to bring about strengthening and vigorous enforcement of the 
antitrust laws, and more important, to bring long overdue respect to 
the laws. Apparently, the recommendations were received and noted 
because no part of the complete report carried any recommendations 
for the enforcement along the lines embodied in the testimony given 
on November 17, 1948. 

In the Committee’s final report, which we reviewed very carefully, 
we find nothing in the report that calls for vigorous enforcement of 
the antitrust laws, nor do we find any recommendations for increased 
appropriations to the antitrust agencies, and particularly to that 
Division of the Department of Justice. 

Some few years ago, we discovered that the appropriations to the 
Antitrust Division of the Department of Justice were approximately 
$4 million for the fiscal year. We appeared before the Subcommittee 
of the Appropriations Conunietes and asked the question: 

Would the appropriation of $4 million be good business insurance for the 
Government that would insure the business life of 4 million or more small busi- 
ness institutions? 

In simple words, we looked upon it as “peanut” appropriations. 

We had notified the study group during its existence of important 
testimony given by the then Assistant Attorney General before a 
Senate committee in February 1947. This career man in the Govern- 
ment told the committee that for 35 years or more the administrations 
had merely given “lip service” to the enforcement of the antitrust 
laws. This, in itself, was an indication to the committee in its study, 
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that something was wrong in the enforcement of the antitrust laws, 
and is it any wonder that small business of the Nation came to the uni- 
versal comment—when it comes to antitrust law enforcement, nothing 
will be done. 

It is not our intention to burden the committee with a long digest 
on the complete report and its findings, but there are some high spots 
in the report which we believe need careful review, and action upon 
the part of the Small Business Committee being on record as rejecting 
and opposing certain recommendations of the study group. 

The fines proposed—increased from five to ten thousand dollars are 
ridiculous on the face of it. 

The Cuairman. You need not belabor that because we are in agree- 
ment on that. You can skip that portion. We have acted. 

Mr. Buraer. I am coming to that right away. 

If fines are levied for violation of the antitrust laws, and they should 
apply also to small business if they are found in violations, such fines 
would probably destroy many small businesses, where the real cul- 
prits in deliberate violations of the antitrust laws would laugh at such 
fines. It is true that one branch of the Congress has voted increasing 
penalties to $50,000. That might help or ease the situation, 

However, we believe more important amendments to the antitrust 
laws would be to stop and curb deliberate violations of many large 
factors in our overall economy. 

We find no evidence in the committee’s report for vigorous enforce- 
ment of the Robinson-Patman Act, but we do find suggested amend- 
ments which small business will oppose and we hope and trust that your 
Small Business Committee will also vigorously oppose. 

We were amazed that there was an indirect recommendation in the 
Committee’s report as it applied to the “quantity limit proviso” under 
the Robinson-Patman Act. 

We understand it to mean, from the committee’s report—a repeal of 
that section of the law. It’s very important for the committee to re- 
view the testimony given before the Senate Committee on Interstate 
and Foreign Commerce on March 18, 1953, as to the great interest 
members of that committee had in the quantity discount proviso— 
although at the time applying to only one major industry—neverthe- 
less the Senate committee was aware of the fact that the application 
of this rule could spread to other industries and they were questioning 
the nominee at the time to the Federal Trade Commission, as to what 
position he would take on such applications of the rule. 

The study group was aware of this importance of the long-overdue 
utilization of the quantity discount proviso, and probably thought it 
best to make the correction now before the rule could spread to other 
monopolistic industries, and through the application of the rule save 
the business life of efficient independent business throughout the 
Nation. 

Mr. Chairman, on last Wednesday, to the credit of Assistant At- 
torney General Barnes, he filed a motion in the Federal district court 
for summary judgment against the rubber companies opposing this 
rule. The trial comes up June 9 and 10 before Justice Matthews in 
the Federal district court. 

Small business will oppose any juggling or amending the Robinson- 
Patman Act. When the law was placed on the statute books small 
business looked upon that law as their Magna Carta. 
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Unfortunately, however, we find no all-out, vigorous enforcement 
of the act which would bring relief at the local leve : 

In certain industries they have deliberately violated the Robinson- 
Patman Act, and possibly they came to the conclusion, through cases 
pending before antitrust agencies, nothing would be done on the act 
to enforce it, and consequently they took the least course of resistance 
and instituted similar policies which would be in violation of the 
Robinson-Patman Act. , 

I believe it can be stated, Mr. Chairman, that small business through- 
out the Nation is less interested in study groups in the Government, 
but they are more interested in teeth being put into the law in enforce- 
ment, and further, there can be no future for independent business of 
this Nation unless they get this protection and immediate protection 
through the enforcement of the antitrust laws. 

No one knows better than we in the National Federation of Inde- 
pendent Business as to the trend taking place in our economy. It isa 
serious situation and we cannot understand how in the extensive study 
and time taken by the Attorney General’s study group they failed to 
become aware of this situation; namely, the fear in the minds of many 
small businesses, both at the production and distribution level, where 
they have knowledge from factual evidence of violations of the anti- 
trust laws, but when it comes to laying the facts on the line the usual 
answer from small business is “We would like to come forward and 
give the whole story and quote the source, but we are fearful of retalia- 
tions.” 

This is the actual happenings which are taking place, as we review 
the scene from our national operations. 

I think it would be well to include in this statement a copy of a 
recent communication I received under date of April 13 from a mem- 
ber of an industry that is of considerable importance in our Nation. 
I believe his views, which I will quote, can be considered to be the 
views of most small businesses, as to their overall opinion on this 
study group report: 

APRIL 11, 1955. 
Mr. Georce J. BURGER, 
National Federation of Independent Business, 
Washington 5, D.C. 

Dear Mr. Burger: I have not yet seen the complete document on the Brownell 
Committee’s analysis of the antitrust laws but from reports it does not surprise 
me. A year ago we withdrew our membership from the National Canners 
Association, on the supposition its Mr. Austern, counsel, would lean that way. 
We at that time were one of its oldest continuous members—over 40 years. 

You know, the boys who threw the Boston tea party had grown tired of 
words—and political promises—and after many years of willingly filling out 
statistical data for the Departments of Commerce, Labor and Agriculture, we 
now throw such inquiries into the wastebasket. Small business no longer has 
a government in Washington and it would seem high time that it recognize 
its status. 

In fact the struggle is no longer between small business and big business 
but between big business and Government—in which the Government is losing 
out. 

To all of us as kids the Boston tea party was the high watermark of colonial 
revolt against taxation without representation. I am wondering if, again, it 
may not be time for small business to throw a tea party—this time a demon- 
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stration of noncooperation. Suppose 50,000 or 75,000 small businesses refused 
to fill out statistical data for the above departs, instead of just Salter? 
Sincerely yours, - 
P. S—I should mention that two of the above departments finally inquired why 
we ignored their inquiries. We replied frankly, it was because small business 
no longer had a government in Washington. 


I respectfully refer the foregoing letter to the committee because it 
comes from a man in the canning industry and gives his views on the 
Attorney General’s report. 

In another communication from the Middle West, the member’s 
letter directed to his Members of Congress both in the Senate and 
House, he said : 


For a number of years there has been a lot of talk out of Washington 
regarding the small-business man. Up to now there has been no action. The 
“pigs” are getting larger and the “smalls” are getting smaller. I am speaking 
as one of the 20,000 independents left in my industry. 


He added: 


I am entering my 23d year in business so I know some of the ills of the 
small-business man. In a few more years, without action, there will be a lot 
fewer of the 20,000 independents left in my industry. 


He is referring to the rubber tire industry. 

From Columbia, Miss., the following letter was received in our 
Washington office, also relating to the injury accruing to this member 
through failure to enforce the antitrust laws: 


Gray’s Ice Cream Co., 
Columbia, Miss., April 23, 1955. 
NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington 5, D.C. 
(Attention: Mr. George J. Burger, vice president, legislative activities.) 


DEAR Mr. Bureer: In your ballot No. 211 concerning antitrust changes under 
recommendation No. 1, which refers to giant sellers cutting prices in one more 
market in order to gain competitive advantage there. 

Under arguments for this recommendation it is stated that if larger firms are 
denied the right to sell at low prices in some markets while selling at higher 
prices in others, their growth and ability to serve will be limited. It is always 
possible that a large firm operating in many markets may find some more com- 
petitive than others. If it is denied the right to meet competition in low price 
markets, while selling at perhaps higher prices than others, it is in effect barred 
from business. 

We have been having quite a bit of trouble in Mississippi among the ice 
cream manufacturers caused by national companies coming into our market and 
cutting prices drastically, especially on one-half gallon cartons. Is it unlawful 
for these companies to do this, cutting prices in Mississippi, while, for example, 
their prices are a good bit higher in Arkansas? 

I am looking forward to hearing from you on this. 

Yours very truly, 
Britt Gray, Manager. 


From Fremont, Mich., the following was received, also registering 
complaint against unfair practices as a result of lack of antitrust law 
enforcement, and I quote: 

THE CAMERA CENTER, 
Fremont, Mich., April 26, 1955. 
NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington Building, Washington, D. C. 

GENTLEMEN : It is regrettable that the manufacturers association minimizes 
the importance of small dealers located on the many main streets of our country. 
Even name brands need the good will built up by the small dealers with their 
services. The argument about efficiency in operation making the difference in 
the price of the discount house and the small dealer is the height of asininity. 
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The difference is in the service which if eliminated would bankrupt the manu- 
facturer. The policy of our store today is to discontinue the products appearing 
in the discount catalogs and service those products at.a good profit. We have 
found eliminating the free service makes the name brand no better than the 
similar product to our customers. 

Our elected representatives in Washington must be advised of one very per- 
tinent fact. If the discount houses are encouraged by the defeat of fair trade 
they can expect the main streets of our many small towns to become ghost areas. 
Our business, which has been hard hit by the discount houses, is fast becoming 
unprofitable so we are reducing our inventory and reinvesting our capital in the 
services, leaving the retail business to the discount houses, 

No one realizes more vividly than I do that fair trade would not be necessary 
if the manufacturers valued the services of the reputable dealers of our country. 
The fact that their lust for huge profits allows the sale of their merchandise in 
any manner to move it out of their warehouses makes protection by legislation im- 
portant to the small dealer. 

Ballot No. 211 favors big business in its entirety and I am demanding that my 
Representatives in Washington oppose all of these bills. 

The retailers of Fremont are forming an association of retailers. This as- 
sociation is going to be as selfish for the retailers of Fremont as the CIO and 
AFL is for labor. Today I am not person objecting to these unfair laws. How- 
ever, a week from today a letter of this nature could be written to our Representa- 
tives from an association of 150 dealers which could well control the vote of this 
area. 

One of the ideas coming out of the organization meetings of our association 
has been to use labor’s big club. A strike against a product could tend to wake 
up the manufacturer to the importance of the small dealer. 

If these small businesses are forced to close, where are the many people af- 
fected to be employed? 

In closing there is one question I want to ask our congressional leaders: Do 
you want small retail dealers in the many small towns of our country? If the 
answer is “yes,” they must oppose these bills. 


Sincerely yours, 
RUSSELL H. HIton. 


Every one of these letters are unsolicited. The foregoing letter shows 
what they intend to do if and when the Fair Trade Acts are appealed. 

From Topeka, Kans., we receive a report from a member of the 
independent bread industry relating the most deplorable tactics of the 
big in that industry to monopolize through lack of vigorous enforce- 
ment of the antitrust laws. The report from this independent is also 
borne out by a report from Booneville, Mo., citing the same charges 
against the bigs in the bread industry. Mr. Chairman, the Topeka 
report is too lengthy to quote in its entirety so we are merely citing 
for the committee some of the most flagrant tactics used to monopolize 
in that industry : 


The American Bakeries Co., which makes Taystee Bread, and Grennan Cook- 
book Cakes came into the Topeka market about the third week in January. They 
had previously had two cake trucks operating in Topeka and sold their cakes to 
the majority of the grocers in this area. When they came in to put their bread 
in these grocery stores they hit Topeka with 7 trucks and with 15 men. 

For several weeks these men were unable to gain access to any grocery stores 
in Topeka, except two small ones. The grocers of Topeka apparently did not 
see any need for Taystee bread from Kansas City and continuously told the 
representatives of the American Bakeries Co. that they needed none. As a 
result of this and because their company was unable to sell its bread, they gave 
away thousands and thousands of loaves of Taystee bread by throwing it in 
trucks, giving it to business-house employees as they left work, by distributing 
the bread to restaurants, hospitals, and other institutions. 

Also during these past 10 weeks the Taystee Bread people have distributed 
thousands of new quarters by attaching a new quarter to a doorknob hanger 
and leaving them in many parts of Topeka. The message on this doorknob 
hanger was to the effect that this quarter was a gift from the Taystee bakers 
and, of course, they hoped the housewife would use the quarter to buy this bread 
from her grocer. Their statement was that actually this was more than enough 
for new Taystee bread and the balance of the bonus to the housewife. 
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The representatives of American Bakeries Co. have made many and different 
offers to the grocers of Topeka in an attempt to force their way into this market. 
One was offered 30 days’ free bread. One was offered free bread and two 
formica-topped checkout counters. One was offered $50 cash and free bread. 
One was offered a deal worth $100. 

The last big deal that we know of American Bakeries making was to find 
out what one of the Topeka bakers expected to bid on the business at the 
Forbes Air Force Base and then American Bakeries underbid this enough to get 
the contract and at a price no wholesaler in the United States could possibly 
handle without a loss. Their reasons, of course, for getting this contract were 
to give them some volume in Topeka since they were unable to put their bread 
in the commissary and sell 400 or 500 loaves per day through this commissary 
to the wives of military men stationed here. 

I hope the members of the House Judiciary Committee will re- 
read the contents of the foregoing memorandum. They are giving 
bread to grocers on consignment basis for 30 days with no charge. 
They are delivering loaves of bread to the house owners with a 25-cent 

iece tied to the loaf of bread, trying to break this market where the 
independent bakers have been in existence for 40 to 50 years in Missouri 
and Kansas. 

You may remember, Mr. Chairman, that a similar case came before 
your committee and you had a member of the Federal Trade Commis- 
sion describe to you at that time on charts a similar situation of a bread 
concern in I}linois going into Indiana. I think you asked the member 
of the Federal Trade Commission, after 2 or 3 years’ extensive study of 
the Commission, you asked, I think, the member of the committee what 
happened to the case, and he said he did not know. And that is what 
is going on in the minds of small business on the failure to enforce these 
antitrust laws, and, repeatedly, the Robinson-Patman Act. 

A final statement expressing the grassroots sentiment of our econ- 
omy is ably stated in the following short paragraph. He said: 

I am disturbed that our Congressmen can become so concerned about juvenile 
delinquency but bat no eye over “administrative delinquency”’—with respect to 
the antitrust laws. To not enforce is a violation of law and the ward cop gets 
bounced for it. Further, if he is in with the ring he is fined and stretches a while 
in the jug. 

Mr. Chairman, is it any wonder that small business throughout 
this Nation comes to the conclusion: “When are the antitrust laws 
really going to be vigorously enforced?” Surely the Attorney Gen- 
eral’s study group must have had some knowledge of the failure to 
enforce the antitrust laws. If not, then their study was in vain. 

For example: On April 26, 1955, Mr. Joseph E. Sheehy, Director, 
Bureau of Litigation, Federal Trade Commission, told a subcom- 
mittee of the House Small Business Committee that the FTC had made 
a sweeping probe of the rubber big three, presumably since 1947. 

In part of his testimony disclosed tiremakers pay oil marketeers 
override “in consideration of cooperation and assistance in making 
sale of TBA”—tires, batteries, and accessories—products to contract 
and leased stations. The override varies from 5 to 10 percent, de- 
pending on the product and customer classification. 

In an 18-month period combined sales of 2 tire manufacturers 
to filling stations of a single oil company were more than $56 million, 
und the combined override paid was in excess of $5 million. 

What really takes place is no sale by the tire company to the oil 
companies. In simple words, the oil company encourages filling 
stations to handle approved TBA lines. 
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Still the record will show that the Federal Trade Commission, in 
a report prepared for the Temporary National Economic Committee 
in 1939, stated : 

The Federal Trade Commission, in a report prepared for the Temporary 
National Economic Committee, stated that “investigations and complaints 
brought by the Federal Trade Commission have gone a long way toward eliminat- 
ing the practice of tire companies of granting overriding commissions to the 
oil companies for permission to sell their stations tires and tubes,” dealers feel 
that the major oil producers must still be receiving a quid pro quo for their 
efforts to induce their stations to handle only acceptable lines. 

Apparently nothing was done in the last 15 years. 

The Federal Trade Commission was aware of this situation, as dis- 
one by the Senate Small Business Committee in the early summer 
of 1941. 

We are sure that some members of the Advisory Committee were 
cognizant of the problems both in the rubber tire and the petroleum 
industry and must have had knowledge of these continual violations 
of the antitrust laws, and hence the recommendations in the report 
that for practical purposes would nullify the antitrust laws, including 
the Robinson-Patman Act. 

Mr. Chairman, in urging your committee to reject the report made 
by the Attorney General’s Committee to Study the Antitrust Laws, 
we further urge that consideration be given to a thorough investigation 
of the Federal Trade Commission as it relates to that agency’s enforce- 
ment of the laws entrusted to it by the Congress, and particularly the 
Robinson-Patman Act. 

Destroy or weaken the antitrust laws and yon destroy small business 
and you destroy initiative for the youth of this Nation who desire to 
go into their own individual business. 

Mr. Chairman, I would like to ask the permission of the Chair to 
read this short statement, because it pertains to a nationwide poll that 
we made on this Attorney General’s study group. The results of this 
poll just came in this morning by wire from our head office in Bur- 
lingame, Calif. 

I would like to file for the record a copy of the recent mandate 211, 
the official publication of the federation. And this mandate, in the 
mail, reached in excess of 100,000 independent business and profes- 
sional men. We presented four major questions to them for their 
consideration, relating to the report of the Attorney General’s Com- 
mittee to study the antitrust laws. I would like to have the questions 
and the pros and cons to the questions made part of the record of this 
hearing. 

Mr. C. Wilson Harder, the federation president wired me yester- 
day the result of the poll. 

On proposition No. 1, the vote was 17 percent for, 82 percent against 
the Attorney General’s recommendation. 

On proposition No. 2, the vote was 16 percent for, 80 percent against. 

On proposition No. 3, the vote was 21 percent for, and 77 percent 
against. 

On proposition No. 4, the vote was 22 percent for and 67 percent 
against. 

The Members of the House have received or will receive the result 
of the polls from their respective congressional districts on this man- 
date. 

T ask permission to have that inserted in the record. 
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The Cuatrman. It will be accepted. 
(The document referred to follows :) 


Stop, Look, LISTEN, ON ANTITRUST CHANGES 


Attorney General's Committee on Antitrust Revision has recommended far- 
reaching changes in antimonopoly laws. These changes will have a vital effect 
on your business welfare. Your vote on these recommendations is very im- 
portant to protect small business : 

1. The law now enables courts to forbid giant sellers from cutting prices in 
one market in order to gain competitive advantage there, mean while recouping 
losses by charging higher prices in other markets. Recommendation is sub- 
stantially for repeal of this law. Are you for or against this recommendation? 

1. Argument for this recommendation: There is no law on the books, or rec- 
ommended, that would limit the size of business firms. Yet if larger firms are 
denied the right to sell at low prices in some markets while selling at higher 
prices in others, their growth and ability to serve will be limited. It is always 
possible that a large firm operating in many markets may find some more 
competitive than others. If it is denied the right to meet competition in low 
price markets, while selling at perhaps higher prices in others, it is, in effect, 
barred from business. This law must be changed. 

1. Argument against this recommendation: Experience has shown that when 
a giant retailer is permitted to sell at low prices in some of his markets, while 
recouping losses by selling at higher prices in other markets, he will sometimes 
use this power to drive small business competitors to the wall. This is exactly 
what one giant food chain did regularly some years ago, with disastrous effects 
on small business competitors. Other giants have engaged in substantially 
similar competitive tactics with the same effects. Yet others will do so if laws 
are changed to permit them. The law must stand as is. 

2. The law now compels courts to award those injured by monopoly prac- 
tices three times money damage suffered. Recommendation is that penalty 
be reduced. Are you for or against this recommendation? 

2. Argument for this recommendation: It’s unreasonable and unfair to re- 
quire courts to award treble damages to firms which have suffered from “mo- 
nopolistic’” practices of competitors. The antitrust laws themselves are not 
entirely clear as to what is “monopolistic” and what is not. Under the cir- 
cumstances a firm may engage in a certain line of business practice, a com- 
petitor may fail, and then bring suit under the antitrust laws. The successful 
competitor may have intended, and to the best of his ability may have believed 
he was doing nothing more than offering, hard competition. Yet if he loses 
the suit the court must force him to pay his unsuccessful competitor treble 
damages. Such a law discourages people from trying new competitive tactics. 

2. Argument against this recommendation: This is one section of the anti- 
trust law which monopolists and would-be monopolists fear. With legal talent 
available, they know pretty well beforehand what the laws permit and what 
they forbid. What they are seeking here is some way of escaping the heavy 
treble damage penalty they may be called on to pay those whom they have injured 
in their drive for power. What they are worried about is the fact that smaller 
firms lately have become more aware of their antitrust protections and are be- 
ginning to take monopolists into court and collecting. One small bakery re- 
cently proved damage and collected $57,000 by use of the antiprice discrimi- 
nation laws. <A lesser penalty would encourage monopoly practice. 

3. The law now permits manufacturers to set and maintain, in agreement 
with their retailers, minimum resale prices. Recommendation is to repeal 
thislaw. Are you for or against this recommendation ? 

3. Argument for this recommendation: “Fair trade” is nothing but an attrac- 
tive name for retail price fixing. It violates the fundamental concepts of a free 
enterprise system. It makes selling efficiently at a bargain a crime. By forcing 
maintenance of artificially high prices, geared necessarily to protect the least 
efficient retailers, it reduces the size of markets and slows our economy. Fur- 
thermore, chances are that fair trade is actuallv injuring small-business people. 
Prices maintained offer discount houses a mark to shoot at, and so encourage 
their attractiveness and growth. Beyond this, fair trade prices prevent small 
_— from exploiting price advantage, even if this is the only weapon they 
lave. 

3. Argument against this recommendation: Fair trade insures all merchants 
a fair return for services rendered. History of merchandising shows that it 
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is needed to protect smaller firms against monopolistic price butting by giant 
competitors. Before fair trade, in 1937, large department stores used nationally 
branded merchandise as loss-leaders, to attract trade and sell their own private 
brands at big profits to an unwary public. Smaller, independent competitors 
and national brand producers were squeezed in the monopoly trend that fol- 
lowed. Vicious price wars broke out again, in 1952, when due to Supreme Court 
ruling fair trade became inoperative temporarily. Fair trade must continue. 

4. The law now permits courts to forbid supplier payment of brokerage fees 
to retailers buying direct from suppliers, requires courts to restrict payment 
of such fees to independent brokers only. Recommendation is retailers be per- 
mitted to collect brokerage. Are you for or against this recommendation? 

4. Argument for this recommendation: In many cases, large retailers do per- 
form an actual brokerage function for suppliers. To the extent that they do 
this they are entitled to reimbursement for their services. Any other approach 
gives so-called independent brokers a monopoly on their line of trade. For 
instance, one of the prime functions of a broker is to establish a channel of 
supply between manufacturer and retailer. Large firms that do their own 
buying perform this function. If a firm is able to economize by doing its own 
buying, it shoudl be permitted to do so, not penalized for so doing. It should 
be encouraged to earn savings which it can pass on to its customers. 

4. Argument against this recommendation: Experience has shown that when 
large retailers are permitted to accept brokerage, they gain and use a price 
advantage over competitors who are smaller and who have to buy through inde- 
pendent brokers. This was one of the dodges used by a giant nationwide firm 
not so long ago to get and use a jump on its smaller competitors. Further- 
more, this giant used its ability to collect brokerage to blackjack extra price 
concessions out of suppliers. So the evil effects of this was not limited to re- 
tailers. Independents in the brokerage field, and even manufacturers were 
hurt. This law was passed to halt a practice that was fast building up a 
monopoly. 

Mr. Fine. In order to make those figures effective, how many 
replies did you get from the 100,000 that were sent out ? , 

r. Burcrr. Well, Mr. Congressman, I make it my business to 
go to the head office every year in Burlingame, Calif., and realizing 
my obligation to members of Congress I make it my business to 
analyze the reports that the head office receives from the recapitula- 
tion sheets from the various congressional districts. We never come 
in possession of the ballot. The ballot comes direct to members of 
Congress. I will say truthfully that in my estimation, the ballot 
returns run anywhere from 20 to 3344 percent, and I think you will 
admit that is a very, very high average. The indication now, with 
the trend in our economy, I believe that is even exceeding that, Mr. 
Congressman. 

The Cuarrman. Mr. Burger, you have as usual been forceful and 
most articulate in the defense of small business. We appreciate your 


coming here. 

That will terminate the proceedings for this morning and we will 
return Monday at 10:30 when we shall hear from the following: 

William Snow, general counsel, National Congress of Petroleum 
Retailers, Inc.; Angus McDonald, National Farmers Union; R. H. 
Rowe, United States Wholesale Grocers Association; and Benjamin 
Werne, United Fresh Fruit & Vegetable Association. 

The Chair wishes to announce that subsequently we will hear rep- 
resentatives of other farm organizations such as the National Grange 
and the Farm Bureau Federation. 

The meeting will now adjourn. 

(Whereupon, at 11:15 a. m., the subcommittee adjourned to recon- 
vene at 10: 30 a. m. Monday, May 23, 1955.) 


x 








